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BEFORE THE STATE BOARD oF EQUALI ZATI ON
OF THE STATE OF CALIFORNI A

In the Matter of the Appeal of g
ZI NA VAN DYKE )

Appear ances:
For Appell ant: Dexter D. Jones, Attorney at Law

For Respondent: Burl D. Lack, Chief Counsel;
Mar k Scholtz, Associ ate Tax
Counsel

OP1 NI ON

Thi s ap[?eal I's made pursuant to Section 18593 of the
Revenue and Taxation Code from the action of the Franchise
Tax Commi ssioner (now succeeded by the Franchise Tax
Board) onthe protest of Zina Van Dyke to a proposed ass-
essment of additional personal income tax in the anount of
$2,117.40 for the year 1943.

Appel | ant and her former husband, W S. Van Dyke,
separated in 1935 and under the terns of aé)r.operty
settlenment agreenent, which was incorporated into a
divorce decree, the husband agreed to pay Appellant 10 pr
cent of his future earnings for her support and mainten-
ance; At the time of the husband' s death in February,
1943, he was delinquent in paynents due under the agree-
ment in the anmount of $97,329.a6. Appel lant filed a
claimagainst his estate for this anount which was com-
oromsed with the estate in 1943 for the sum of _
§59,258.6u, | ess attorney's fees of §5,400.00, | eaving a
net amount of $53,858,64,. Appellant included only the
sum of $2,616 in her 1943 return, representing ten per
cent of decedent's earnings for that year. The assessnent
here in quastion resulted fromthe action of the Conms-
sioner in including the remaining $51,242.64 in Appel | -
ant's taxable incone for 1943.

By Chapter 353 of the Statutes of 1943, the Legisla-
ture added Sections 7(k), 8{o) and 12(j)(2) to the
Personal Incone Tax Act of 1935, operative wth respect
to taxable years beginning after December 31, 1942.
These sections were simlar in all respects to Sections
22(k), 23(u) and 171(b), respectively, of the Internal
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Revenue Code,, which were added to the Internal Revenue
Code by Section 120, Revenue Act of 1942.

Section 7(k) (now in Section 17104 of the Revenue and
Taxation Code) provided in part as follows:

~ ™k) In the case of a wife who is

divorced or legally separated from her
husband under a decree of divorce or of
separate maintenance, PerIOdIC paynent s

ether or not nmade at regular intervals)
recei ved subsequent to such decree in dis-
charge of, or attributable to property
transferred (in trust or otherwi se) in
discharge of, a legal obligation which be-
cause of the marital or famly relationship,
I's inmposed upon or incurred by such husband
under such decree orunder a witten instru-
ment incident to such divorce or separation
shal | be includible in the gross incone of
such wife ..,

Section 8(o) (now Section 17317.5 of the Revenue and
Taxation Code) authorized a husband to deduct from his
t axabl e-i ncome the paynents made taxable to the wife by
Section 7(k).

Section 12({)(2) (now in Section 18172.7 of the
Revenue and Taxation Code) provided that for the purposes
of conputing the net income of an estate or trust and the
net income of a wife described in Section 7(k) or Section
12(3)(1) the wife should be considered as a beneficiary
of the estate ortrust.

_ Section 12%d)$2) of the Personal Income Tax Act (now
In Section 18133 of the Revenue and Taxation Code), which
corresponds with Section 162(b) of the Internal Revenue
Code, provided for allowance of a deduction in conputlnﬁ
the net incone of an estate or trust of the amount of the
Incone of the estate or trust for its taxable year which
Is to be distributed currently to "legatees, heirs or
bencficiaries™ and for inclusion of that anount in com
Put!ng.the net income of the |egatees, heirs or bene-
Iciaries, whether distributed to them or not.

The sole-issue for our decision is whether the
anount of $51,242.64 received by Appel lant in the year
1943 in paynent of arrearages of periodic alinmny con-
stituted taxable income to her in that year. The Appell-
ant contends that the amount in question did not con-
stitute taxable income because 11) the Legislature did
not intend to tax to the wife alimony paynents which were
accrued but not received before the operative date of
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Section 7(k) and (2) the paynent of arrearages of alinmony
constituted the payment of a debt owed by decedent at the
time of his death which was not deductible fromestate in-
come (John M Brown, Executor, 11 B.T.A. 1203;

Jacob_S. Hoffman, 36 B.T.A. 972) and, accordingly, was not
includible I n Appellant's ¢gross | ncone.

The anount in question was received after the opera-
tive-date of Section 7(k). That section provided, in
part, that periodic paynents "received” by the wife were
includible in the gross incone of the wife. In the face of
the unequi vocal |anguage of Section 7(k) we cannot, by
construction, exclude fromthe incone of the wife any part
of a periodic pa¥nent received by_the wife after the
operative date of that Section. ~ That the amount in quest-
lon was received as a peri_odic-anment Is clear. In
Estate of Sarah 1. Narischkine; 14 T.C 1128, aff'd, 189
Fed. 2d 257; and Elsie B. Gle, 13 T.C. 661, aff'd, 191
Fed. 2d 79, the recerpt of arrearages of alinony, accrued
in part before the enactnent of Section 22(k) of the
Internal Revenue Code paid by the husband in a [unp or
aggregate amount, was'held to constitute the receipt of a
Perlo ic payment includible in full in the gross incone of

he recipient in the year in which it was received.

Insofar as the inclusion of the periodic payment in
the gross income of the wife is concerned the source of
the payment is immterial. As respects this question the
Senate Finance Commttee Report, No. 1631, 77th Congress,
2d Session, p. 84, concerning Section 22(k) of the Inter-
nal Revenue Code, states in part:

"Thus, It matters not that such
payments are attributable to property
In trust, to life insurance, endow
nment, or annuity contracts; or to any
ot her interest |n_prpperty, or are
paid directly or indirectly by the
obligor husband from his income or
capital."

Wen made b% the husband's estate periodic paynments
are taxable to the wife whether made out of estate in-
come (Margaret, Tzrastzoff, 15 T.C. 573; aff'd, 193 Fed.
2d 6257 en Scott Fairbanks, 15 T.C. 62, aff'd, 191 Fed.
2d 680] Or out of tne corpus of the estate ?Trust Under
Deed of Albert R Gallatin Welsh; 16 T.¢. 1398, aff'd,
194 Fed. 2d 708),. Such paynents, however, are deductible
by the estate only if they are made out of estate incone.
Sections 12(d)(2) and 12{1)(2), supra. See also G.C.M.
25, 999, C B. 1949-1 pp. 116-118, Hence, it does not

foll ow that because the periodic paynment received by

Appel  ant was not deductible by thé husband's estateé it
was not taxable to her.
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~In view of the above considerations it is our
opinion that the position of the Comm ssioner nust be
sust ai ned,

OR DER

Pursuant to %Ee views expressed in the opinion of the

Board on-file i I s proceeding, and good cause appearing
t herefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED, pursuant
to Section 185950f t he Revenue and Taxation Code, that
the action of the Franchise Tax Conm ssioner (now_succeed-
ed by the Franchise Tax Board) on the protest of Zina Van
Dyke to a proposed assessnent of additional personal in-
cone tax In the amount of §2,117,40 for the year 1943 be
and the same is hereby sustained.

Done at Los Angeles, California, this 7th day of
Cct ober, 1952,

, Chai rman
Wn G Bonelli , Menber
J. B, Quinn , Menber
&o. R _Reilly , Member
Thomas H. Kuchel , Menber

ATTEST: Dixwell L. Pierce , Secretary
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