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For Respondent: Burl D. Lack, Chief Franchise Tax

Counsel
Crawford H. Thomas, Associate Tax
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OPI NI ON

This appeal is nmade pursuant to Section 18593 of the
Revenue and Taxation Code from the action of the Franchise
Tax Commi ssioner (now succeeded by the Franchise Tax
Board) on the protests of Amelia L. MacConaughey to pro-
posed assessments of additional personal incone tax in the
amounts of $60.15, $74.79 and §58,98 for the years 1943,
1944 and 1945, respectively,

Appel I ant was fornerly the wife of H. E. MacConaughey.
On January 7, 1931, notivated by the fact that she was
about to file suit for divorce,” she and her forner hushand
entered into a witten agreenent wtc settle and adj ust
their property rights and all financial issues between
them wthout Titigation =kxn which was to be effective in
the event a decree of divorce should be awarded either
one. The agreement provided for the allotnent of desig-
nated comunity property to each of the parties, the
husband receiving property stated to have a net val ue of
approxi nately $ 4,008 and the wife receiving property
stated to have a net val ue of approxi mately §77,500. One
of the principal itenms of property passing to M. Mac-
Conaughey was stock in a conpany of which he was vice
president and sales manager. The agreenent also provided
that M. MacConaughey Was to pay the premuns on a
$25,000 insurance porlcy on his life, the Appellant to be
naned as beneficiary, or in the event of her predecease,
the children, or the survivor of them to be the bene-

ficiaries thereunder. It provided m scellaneous other
benefits for Appellant, and provided for the support and
mai nt enance of ‘the children of the parties. In addition,

paragraphs 6 znd 8 of the agreenent read as follows:
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6. As a part of the property settlenent
hereby made, and in consideration of the
property settlenent hereby accepted by
second party, and of the waivers on her
part herein contained, first party agrees
to pay to second party the sum of Five
Hundred Dollars ($500.00) per month for the
term of her natural life, or until her
eariier re-marriage, such paynents to be
made on the first day of each cal endar
month,.%

Mook o sk

"8, Second party shall and does receive
the property and rights by this agreenent
awarded to her in full settlenent and
satisfaction of all clainms and demands
existing or to exist in her favor for sup-
port or maintenance by first partﬁ, and
wai ves for all tine all right on her part
to claimsupport or maintenance from him
including the right to claim maintenance,
either tenporary or permanent, in any
actions-at law or in equity, whether for
divorce, maintenance or otherw se, which
hereafter may be pending between them,™

~ Appel lant secured, on the grounds of extrene cruelty,
an interlocutory decree of divorce on February 21, 1931,
filed in the Gty and County of San Francisco, State of -

California, and a final decree 'of divorce on February 26,
1932, The final decree stated in part as follows:

"IT APPEARING that the parties to this
action have, subject to the approval of
the Court in the event of the award of

an interlocutory decree of divorce to
either of them entered into an agreenent
dated January 7, 1931, settling their
property rights, segregating their com
munity property interests, specifying the
Bresent and future property which is to

e owned by each of them Tespectively,

as separate property, fixing payments to
be made by defendant to plarntiff as a
part of said property settlenent, and
providing for the future maintenance and
support of the children of the parties,
and the Court having duly considercd said
agreenent, and it appearlng that the sane
Is in all respects just and equitable, and
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duly protective of the rights of both
parties, and that the_prpperty and rights
to be received by plaintiff under sa
agreenent are sufficient in anount and
value to constitute the share of commun-

%tyqﬂ@perty to which she is entitled by
aw,

| T 1S FURTHER ORDERED, ADJUDGED AND
DECREED pursuant to and inconformty
wth said interlocutory decree as follows:

1. That said property settlement agree;’
nent be and the same is hereby ratified,
approved and confirmed in all respects,
and i s hereby adopted as the judgnent and
award of this Court as fully for all pur-
poses as if herein set forth at |ength,
and that it is the judgment and decree of
this Court that each or the parties to
this action performall and singular the
terms of said settlement agreenent upon
his respective part."

The proposed assessnents resulted from the inclusion
b¥ the Commi ssioner in Appellant's gross incone in each
of the years involved herein Of the sum of §6,000 received
by Appellant from her forner husband in §500 nonthly pay-
ments, pursuant to paragraph 6, supra. The single 1ssue
for our consideration is whether monthly paynents were
received, as contended by Appellant, in settlenent of her
comuni ty Broperty rights or, as contended by the Fran-
chise Tax Board, in discharge of a legal obligation which 7
was incurred by the husband because of his marital reia-
tionship, within the meaning of Section 7(k2 of the per-
sonal I'nconme Tax Aict (now Section 17104 of the Revenue
and Taxation Code).

Section 7(k) provided in part as follows:

"7(k) In the case of a wife who is divorced
or legally separated from her husbhand under
a decree of divorce or of separate mainten-
ance, periodic paynents (whether or not nade
at reqular intervals) received subsequent to
such decree in discharge of s a |egal
obI!Patlon which, because of the marital or
fam 'y relationship, is inposed upon or in-
curred by such husband under such decree or
under a witten instrument incident to such
di vorce or separation shall be includible in
the gross income of such wife, and such
amounts received as are attributable to
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property so transferred shall not be
.incluydi'ble {n the gross income of
such husband sexir

Under Section &(o) of the Act (new Section 17317.5 of the
Code) anounts includible in the gross income of the wfe
under Section 7(k)werededucti bl e by the husband. The
Legi sl ature, in enacting Sections 7(k) and 8(o) adopted
the identical provisions previously enacted by Congress
In Sections 22(k) and 23(u), respectively, of the Interna
Revenue Code.

On his returns for the years involved herein M.
MacConaughey claimed the deduction of the $500 nonthly
payments, and the Conmi ssioner allowed the deductions.

Appel | ant bases her contention that the nonthly pay-
ments were received in settlement of her comunity prop-
erty rights on the Iangua?e of the agreement and of the
decree defining the nonthly paynents as a part of the
property settlement: The Federal Tax Court, however, con-
trary to Appellant's contention, has not regarded |anguage
of this nature as controlling In construing simlar agree-
ments for purposes of Section-22(k) of the Internal
Revenue Code. Floyd H Brown, 16 T.C 623; Thomas E,
%fgg, 13 T.C. 361." Tn the Brown case the agreement inci-

ent to the decree of divorce provided that the parties
ik do hereb% stipulate and agree that said conmunity
estate shall be partitioned.and settled upon the follow ng
terms, conditions and covenants¥#xt and the first item
thereunder was a provision that the hushand pay the wife
$500 per nonth for the termof her natural life. Not-
withstanding this |anguage the Court considering the
property and rights recerved by each of the parties under
the agreement held that the nonthly paynents were not in
settlement Oof the community property rights of the wife
but were nmade as alinony or suppoct.jncludible in the
gross incone of the wife under Section 22(k), and hence
deducti bl e' by the husband under Section 21FJ, Li kew se:
In the Logg case the agreenent incident to divorce pro-
vi ded speci fied moathly payments to the wife for life and
in the tinal paragraph recited that the agreenment was
""executed in settlement of their property _rights,'" In
view of the quoted |anguage it was contended that the
mont hly payments were not for support, but were considera-
tion passed in a propertK settlement. Nevertheless, the
Court held that the monthly payments were for support of
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the wife, includible in her incone under Section 22(k) and
deductible by the husband under Section 23(u).

Under the agreenent involved herein Appellant trans-
ferred all her rights in co munity property having a net
val ue of apprOX|nateIr $54,000 to M. MacConaughey and
wai ved "for al| time all right on her part to claim
support or maintenance from him," In consideration there-|
for she received comunity gropert -valued at $77,000, the
rights as beneficiary under the $2g,000 I nsurance policy
on the life of her husband, m scellaneous other rights and
her husband's pronise to pay her $500 nmonthly until his
death or her re-marriage. |t is clear that under the
agreenent Appellant received settlement both of her com
nunity property rights and of her support rights. Para-
graph 8, supra, expressly states that she received _
settlenmenf” of her support rights. a1t would be unrealis-
tic to hold that she gave up this right to support without
consideration and that, as {Appellant) cohtends, every-
thing she received under the agreenent was in ekchange for
her share of the community property,* Fl oyd H Brown,

16 T.c. 623, 631. The agreenent does notf state of whijch
rights the nmonthly payments were in settlenent, but the
unequal division of the communit Progertg in favor of
Appel ' ant |eads us to conclude that the $500 nonthly pay-
nents constituted the consideration for her waiver of
supPort rights, This conclusion apPears to be supported
by the fact that the nonthly paynents were to continue
until Appellant's death or earlier re-marriage, the sanme
eri od -for which Appellant could have clained an allowance
or support and maintenance under Section 139 of the Cvi
Code, rather than until a specified sum had been paid. « /

~ As authority for her contention that the paynents
were in consideration of the division of comunity Prop-
erty, Appellant also relies on Wallace v. Wallace,13/
Cal . App. 488, and a nunber of Totrher Califorma decisions
dealing with the power of the court to nodify property
settlenent agreements containing integrated Support and
mal nt enance provisions. Under the decisions such .con-
tracts are treated |ike other.propertr settlenent agree-
ment s dealln? solely with divisions of property and are
not subject to nodification after the decree wthout the
consent of the parties. Adams v. Adams, 29 Cal. 2d 621.
This chain of cases, howeVer, is based upon the general
policy that property settlement agreements should be fina
In order to secure stability of titles (Hough v. Hough
26 Cal. 2d 605) and, in our opinion, has_To beariTg-upon
the construction to be given to Section 7(k), supra, whic
related solely to the taxation of personal income.

The application of Section 7(k) is not limted, as

el I ant contends, t0 pure alinmony payments.  Tuckie
A 7 T.C 700, Ont Yy ke

Hessi e, t he contrary, relinquishment
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oresent right to support in exchange for a future con-
tractual right to periodic payments as a part of a
property settlement agreement is within the scope of that
section. Thomas E. Hogg, supra, \Were, as here, the
preperty S€ttl ement agr eement covered both property
rights and support rights, an allocation nmust be made,
based on the value of the property transferred to _each
spous¢ and the anount of the periodic paynments. Flo¥d H
Brown, supra. Having regard for the entire agreenent we

Think that the nonthly payments received by Appellant
were in settlement of her rights-to support.

Appel lant furthar contends that Tax Court cases
have no authority as judicial decisions because of the
power of the Commissioner of Internal Revenue to acquiesce
or refuse to acquiesce therein. This contention i S Wi th-
out nerit, The decisions of the Tax Court are essential-
|y judicial in-character. PclhamHall Co. v. Hassett
1L7 Fed. 2d 63,66, Under Section II14T of the Tnferna
Revenue Code fhe United States Courts of Agpeals are
authorized to review decisions of the Tax Court ®in the
same manner and to the sane extant as decisions of the
district courts in civil actions tried wthout a jury.”
See also G ace Bros., Inc. v. Conm ssioner of Interna
Revenue, I7/3 Fed. 2Z2d I/0. Inasmuch as Section 7yk..,,
supra, was copied after Section 22(k) of the Internal
Revenue Code, decisions under Section 22(k) rendered sub-
sequent to the adoption of Section 7(k), while not binding
on the State Courts, are entitled to great weight in
interpreting identical |anguage appearln% in Section
7(k). Meanley v. McColgan, 49 Cal. App. 2d 203, 209.

In view of the above considerations w must con-
clude that the Conmm ssioner properly included the nonthly
paynents in Appellant's Qross i ncone.

ORDER

Pursuant to the views of the Board on file in this
proceeding, and good cause appearing therefor,

IT 1S HEREBY ORDERED, ADJUDGED AND DECREED, pursu-
ant to Section 18595 of the Revenue and Taxation Code,
that the action of the Franchise Tax Conm ssioner (now
succeeded by the Franchise Tax Board) on the protests of
Amrelia L. MacConaughey to proposed assessnents of addit-
i onal personal incone tax in the amounts of §60.154
§74.79 and $58. 98 for the years 1943, 1944 and 1945,
respectively, be and the same i s hereby sustained.
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Done at Los Angel es, California, this 7th day of
October,1952, by the State Board of Equalization.

, Chai rman
Wm. G. Bonel | , Member
J. H Quinn , Member
Geo. R _Reilly , Menber
Thomas H. Kuchel , Menber

ATTEST: Dixwell L. Pierce , Secretary
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