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The Leslie Ii'. Rogers Compahy, a California corporation
doing business in this State, gaid a franchise tax for 1948
ih the nnlount of $7,086.09. Leslie z?. Xocers, the ;?riricipal
stockholder, died in 194.7, and it was decided on Kay 31, 1948,
to dissolve the corporation.without  court proceeding%. Xeps
were taken tomrds that ehd, and on October ll+, 1948, tinder
Section 5201 of the Corporations  Code, the Secret$ary of
State received for filing a certificate of dissolution sighed
by A;2pellant as Fresident,and Peter J. Schartz as Vice-
Desideht, On October 15,1948, t.he Secretary of State
returned the certificate with the statement that it had not.
bee;: executed by a majority of the directors as required by'
Section 5200 of the Corporations Code. On October 28, 194g,
the corporation again rr;ailed the certifiwte to the
Secretary of State with the exylamtion that its articles of
incorporation provided for a board of directors of three
per "ohs\, ah.d
who nat,&,ally

that the certificate i'w~s signed bt' ti>Jo persons
constitute .a riajority of the board of direct0rs.P'
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Api3eal of Ide Arvida Rogers,
Successor in Tnterest of
Leslie P-*z&LA,Rogers Corqmny

In the light of that. informtion the Secretary of',State
accepted the certificate for filing on November 1, 1945.

A S a result of the dissolution the corporation becam
entitled to a refund of a portion of its 1948 tax in accord-
ance with the foil_owing provisions of Section 13(k) of the
BaEk and Coryoration E'runchiso Tax ist:

is p;;;& Any bank or corporation which1 aurine any taxable year
shall ptiy a ia; ilereunder only for the nonths
of such taxable year which precede the of-
fective date of such dissolution. . .

“( 2) For the purpose of t:;iis sectioii,
the, effective dtite of dissolution of a
corporation is. . . the date on which the
certificate of winding up arid dissolution
is filed ih the office of the Secretary of
State. . .O

Appellant and the Pranchise Tax Board u,grec that the
dissolution of the corporntior?,-was coincident with the de.te
on which the certificate of dissolution was filed with the
Secretzrg of State, but disag;ree as to the date OF SUCK
filing. Th3 claim for refund WI'::S originally filed on the
b;lsis of a dissolution occurrkg on Kay 31, 1948, that being th
the date of the fiZ_ing of ah election to dissolve pursuant
to Section 4603 of the Ccrporctions Code. The Appellant
now takes the ;position, hov;over, that the dnte of dissolution
was October 14, 1948, since that v,~s when the Secretary of
StKlt e first received the certificnte of dissolution for
filiq,. The Frmchiso Tax Coli_~;_issii;~~r, on the other'hmd,
?,ll_owed a refmd 02 only 2/12 of the 1948 tax PaJqiieEt, be-
licving that Nove&cr 1, 1948, was the filing dzite. The
lj'rcil:_cjlise  Tr~-x Eo;~rd coilcedes that ;ipy;ellont is entitled to an
n.dditionnl Tefund of $590.51 if tha position of the latter
is uphold.

It night be thought that v;e ~ou1.d be precluded from
enter-k~ining a Coll~ter;..iZ ettzck, such zs thct here rmde by
Appellant, upon tlhe cctior!. of another Stf-:te depertr:ieht . The
Franchise Tux Congriissioner and Franchise Tax Board have not
so arclJe(! however presuuiably  in view of Section 22.1 of the
Bmk and 6orporciti& Frsnchiso Tm Act, which provides:

Yz the detezr;,.ination  of any issue of
law or ftict uMer this tict, mither the
cormissio~er,  mr my other officer or
depcrtment hc:vinG any adzinistrative duties
under this act n3r ony court shell be bound
by the determir~ation of any other officer
or depzrtment  of the Str::te. . .99
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Appeal of Ida Arvida Rogers,
Successor in Interest of
Leslie F. Rogers Company-m
We shall procaed, accordingly, to a consideration of the.Issue QE presented to us by the parties.

Sections 5200 and 5201 of the Corporations Code contain
the following provisions:

"5200. When a corporation hns been
completely wound up without court procoed-
ings therefor, FL mjority of the directors
or trustees shall sign and acknowledge a cer-
tificate of winding up md dissolution. . .

"5201. The cortificuts of winding up
and dissolution shall be filed in the office
of the Socretar;: of Stcte, and thereupon
corporate existence Skill  emsi except for
the purpose of further wF!indirq up if needed.  . .”

In c1 letter ZiddTcssed to the Frmchisa T=;_x Rozrd on
Jmunry 20, 195C, the Secretzry of State set forth as his
mason for thz rejection of the certificate offered for
filing on October 14, 1948, the fuct thot the certificate
did not clcmly set forth that the tkvo individuals signing
2s directors constituted 2 r;;ajority of the board of
directors of the corporntion. It is nevertheless true, how-
cvc?, t.ht:t th2 Yccro-cmy of State accepted the same ccrtif-
ic:i& for Fi.li;lg on Noveziba 1, with the oxplmation, not a
:,:lrt of the ceytific:Ae itself, that the two individuals
signing wore iIl f'azt a zmjority cf the directors. Since theSecyetzr;;r of St=
I;,ovmber 1,

te rcgmdud t.ho certificute as tidequr!te on
ap~crentig it should imve been considered

adequate for his puqoses v/hen it w(s first offered for
filing on October 14. This beii;lg the c&se, the certificate
my be.regmdcd 2s filed cs of October 14, 1948.
v. Day, 59 Cal. A-p>. 13, 26.

Seberliq
It follows, then, that the

position of the Appellant must be upheld.

Pursuant to the views eqresscd in the: opinion of the
Soc:rd on fil$ in this proceeding, ;-ind Good W:USC eppmring
tharcfor ,

IT IS H%KXBY OREEREI1, MUUDGZlJ ANY; IXCR~ZG, pursuant to
Section 27 of the Bank md Corpomtion Frnnchisc Trlx Act,
th7.t the action, of tha ~rzmch~se T;lx CoX~issioner (now
succccdcd by the Franchise TQ..x Board) in allowir,g only to
the extent of $l_,181.02 the cir.im irr the mount of $4,133.50
of Id2 iLrvida Rogsrs, Successor in Intorcst of Leslie I?.
Rogms Corgg:jny, fox- cl refund of tt:!x paid by said Leslie F.
Rogers Corqzny for the t:!xable year 1948 be modified as
follows: 10
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Appx~l of Ida Arvidrl Rogers,
Successor in Interest of
Leslie F. I:GgeX-S cOn??Xl:ny

The Franchise Tzx Bo:;rd is hereby diractod to allow to snid
Ida j'rrvida Rogers, Successor in Intwcst to Leslie F. Rogers
Cor:gc?.ny , an additfonnl refund in the amount of d590.51 for
said year; in all other respects the iiction of the Fw.nchise
TFiX Conmissioner (now succeeded by the Fxnchise Tax i3oard) is
!xr cbp sustcined.

Done :it Sacramento, Ck'liforniz,  this 10th dsy of
August, 2.950.

J. H. Quinn, I.:err:.ber
J. L. Seawell, blembcr

Wm. G. Sonolli,  X_ember

ATTEST: Dixwell L. Fierce, Secretary
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Appeal of Consolidated Vultee aircraft Corporation,---
On January 12, 1940, Vultee Aircraft, Inc.., sold 300,000
additional shares to underwriters at @',fO a share, the intent be-
ing that the underwriters should resell the stock to the general
public. On the same day Aviation Corporation issued warrants to
the underwriters calling for the sale of 100,000 shares of Vultee
stock at $lO.OO a share. Vultee Aircraft; Inc., also authorized
the reservation and o_ntion for sale of 37,500 shares of its stock
to its present and future officers. The total number of shares
authorized as an original issue was, therefore, 787,500.

Prior to their consummation, all these steps had been
decided on as p'art of'a'ge'nerdl $lan and approved by Aviation
Corporation, The steps and plan were set forth in a letter
agreement from Aviation Corporation to Aviation Xanufacturing
Corporation dated n'ovzmber 10, 1939. The letter was placed in
the minutes of the meetings of the directors of both Corporations,
and at the first meeting of the directors of Vultee Aircraft,
Inc., held on November 15, 1939, the plan was discussed and the
officers were authorized to negotiate with the underwriters in
accordance with the plan.

It is asserted by Appellant, ‘and not denied by the
Commissioner, that the time that passed between the formation Of
the new company and the salelof its stock was barely long enough
to enable the company to prepare and file a regiatration state-
ment and the various other docuiients which had to 'be filed with
the Securities and Exchange Co,mmission  and certain state regula-
tory commissions before the stock could be offered for sale to
the piublic,

With regard to the same factual situation here
involved, the United States iIax Court decided (Aviation Manu-'
facturing Corporation, T.C. Nemo? Op*, Dkt. No. 754, Xarch 22,
m4) that the plan resulted in a taxable transaction and did
not fall within Section 112(b)(4) of the Internal Revenue Code

0
(similar to Section 20(b)(4j of the Bank and Corporation Franchise
Tax Act), which provides for the non-recognition of gain or loss
in a certain type of corporate reorganization.

The Commissioner maintains, however, that the acquisi-
tion by Vultee Aircraft, Inc., of the assets of the Vultee i;ir-
craft Division of Aviation Xanufacturing Corporation in exchange
for its (Vulteefsj stock was a tax-free exchange under Section
20(b)(5), which provides:

"No gain or loss shall be recognized if property
is transferred to a corporation by one or more tax-
payers solely in exchange for stock or securities in
such corporation, and immediately after the exchange
such taxpayer or taxpayers are in control of the
corporation . . .(I

Section 20(h) defines control as follows:

v?As used in this section the term vcontro19 means
the ownership of stock possessing at least 50 per
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Appeal of Consolidated Vultee Aircraft Corporation-m---" -W--e---
"centum of the total combined voting cower Of all Classes
of stock entitled to vote and at ieast 80 per centurn of
the total number of shares of all other classes of stock
of the corporation.f'

The Tax Court decision was based on the ground that
the transaction was not a reorganization, as defined by Section
112(g)(l)(C) inasmuch as Aviation Manufacturing Corporation and
its sole sha$eholder Aviation Corporation, were not in control
Of Vultee Aircraft, $nc ~9immediately after the transfer,"
since they did not, as it the date of the completion of the Plan
on January 12, 1940, own 80% of the stock of Vultee Aircraft,
Inc. The Court concluded, in this connection, that there was
but one transaction consisting of several steps and that, there-
fore, the question of control p'is to be determined by the
situation existing at the time of the completion of the plan."
Considering the evidence before us, we see no reason for differ-
ing with this conclusion.

0 It is to be observed that a transaction falls outside
both Subdivisions (b) (4) and (b)(5)  of Section 20 unless
immediately after the transfer or exchange the transferor or
transferors, in the case of (b)(5), or, by virtue of the defini-
tion of vrreorganizationP*  in Section 20(g), the transferor or its
shareholders or both, in the case of (b)(4), are in control of
the corporation to which the assets are transferred. Prior to
the completion of thti transaction under consideration and as a
part of that trtiasaction, however, aviation 1Qnufacturing Corpora-
tion had sold to Aviation Corporation 350,000 of the 450,000
shares received by it from .Vultee Aircraft, Inc. Quite ir-?-
respective of the status as transferors under Section 20(b)(5)
of the holders of the 300,000 shares of Vultee Aircraft, Inc.,
sold to the underwriters, it follows that the transferors of
property to Vultee Aircraft, Inc., were not in control of that

0
corporation immediately after the transfer inasmuch as they then
held far less than 80% of its stock., Columbia Oil & Gas Co.,
41 B.T.A. 38.

The transaction does not, accordingly, constitute a
tax-free transfer under Section 20(b)(5) and the position of the
Appellant as to the basis for amortization of certain assets
acquired in that transaction must be sustained.

O R D E R- - - - -
Pursuant to the views expressed in the opinion of

the Board on file in this proceeding, and good cause appearing
therefor,

IT IS HEREBY ORDERED, ADJWGED AKD DECREED, pursuant
4

to Section 27 of the Bank and Corporation Francnise Tax Act,
that the action of Chas. J. McColgan, Franchisa Tax Commissioner
(now succeeded by the Franchise Tax Board), in denying the claim
of Consolidated Vultee Aircraft Corporation (Successor to-Vultee
Aircraft, Inc.,) for a refund of tax in the amount of $10,222.87
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Appeal of Consolidated Vultee Aircraft Corporation- - - - - - - -
for the income year ended November 31, 1941, be and the same is
hereby reversed.

Done at Los Angeles, California, this 3rd day of
October, 195G, by the State Board of Equalization.

Geo. R. Reilly, Chairman
J. HI Quinn, Nember
J. L. Setiwell, Member
Wm. G. Bonelli, Member

ATTEST: F. S. Wahrhaftig,  Acting Secretary
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