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BEFCRE THE STaTL BOARD OF EQUALIZATION

OF THE STATE OF CaALIFORNIA

In the iatter of the Appeal of)
JOHII C. LARTIN )
Appearances:

For 4appellant:  Thomas B. |rvine,
Attorney at Law

For Respondent: Burli:. Lack, Chief Counsel;
Vark Scholtz, Associate Tex
Counsel
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This zppeal i S mede pursuant to Section 185930f the
Eevenue and Taxction Code fromthe sction of the Franchise Ta
Commissioner(now succeeded by the Franchise Tnx PRoard) On
t ha protests of John C. Lartin to proposed csseseuments o
ndditicnal personal income tex in the amounts of $113.72 and
$113.71 for the years 1941 and 1942, respectively.

Lppellent, a residentofsalem, I1l1inois, und Fresident
of the Salem Wetionsl Bank, has for many yecrs made periodic
Visits to Celifornia. Aftcr iearning inl1935 in the course
of one of thess visits of the mroposesd expansion of a Long
Beach cenmetery owned by Pucific Ruiléers, Inc., Appellent on
Yay 8 of that year purchased 11.96 zcres of land adjoining
the property owned by that conpany. On May 17, 1935, hLe
entered into gn agreement with Pacific Builders, Inc., ,
wherchy he ggrecd to sell und that compeny agreed to buy this
screagec. The agreement Provided that the buyer was toplat
end improve the property, maintain it as a cemetery, pay
211 tores levied thercon gnd protect Appellant against all
liens, cloims Or damages 1N respect tO ItS operation as a
cemetery. The huyer was t0 sell the property as cenetery
lots inN the course Of its business and was to receive title
to thc lots at the end of the quarterly period in which sales
were xa de , At the close Of ths quarter Appellant was toO
roceive as consideration for the lots deeded by himto
Pscific Builders, Inc., one-hslf of the amount charged by
that compuny t0 i1tS nurchasers for the lots. Pacific
Bui | ders wes not to purcazse property within fifteen wiles of
its cemetery for Sal @ os semetery lots UNtIl the scrcage
purchased frowm appellant wos exhausted, at which tine ap-
pellant was O oFeed to it anyinterest still retaired by him.
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Appeal of Joan C. lertin

while the agreement specified the minimum and meximum prices
to be charged by the coupany for the |lots, appellant did not
otherwi se retain any control over its sales of the lots. He
was entitled, however, to examne its books and accounts to
ascertain the amounts due hiw by virtue of the sales.

iarch 14, 1941, Appellant purchased an additional twenty-two -
acres of land adjoining the property owned by Pacific Builders,
Inc., andon March 21 he entered Into an agreement to sell

this acreage to that company. The provisions of the 1941
agreement WEr e substantially the same as those of the one
made n 1935, the new agreenent al so being mMade applicable

to the original 11,96 acres and providing that it superseded

t hat agrcement,

In his returns for the vearsigsl and 1942, .ippellant
procesded ON the theory that the tWO parcels of property were
capital assets and he recperted the profits received by him
pursuant to trose serscments as capital gain. The Com
M sSi oner getermincd,however,thatthe propertics came
within the ererption Of Section 9.4(b) of the Personal income
Tax Act (now Section 17711 of tho Revenuc and Taxation Coce),
which axcludes from the term veapital asescts™ gll property
meld by the taxpayer primarily for sale-to customers in ‘the
ordinary course of his trade or business,” and, accordingly,
treated ths Profits received under the agreements as ordinary
incors . 1t 1S this determnation of thr: Commigsioner which
is the subject of the present controversy, ais disallowance
of Corsain deductions in the amount of $669.23 for the year
1941 not being contested hercin,

It Is the contention of the Commissioner that the agree-
rments created €l ther an sgency relationship or a | oint
vonture between appellant and. Pacific Builders, Inc., and
that the sales Of portions of appsilant's property to
cenetery ot purchasers Dy Pacific Euilders, Inc., in the
courss Of its business are imputaple tO Appellant. Ve are of
tac ond .mion, hmwere r, thet the facts before us do not estab-
lish the existencs of either an agency or a | ol nt venturc.
The agrecments, in our Opinion, constitute merely the grant-
Ing by ippellant to Pacific Builders, Inc., of an option to
nurchase the property. W riré no [anguage of age_nc or
joint venturc therei'n zné the racts that Pacific Builders,
[nc., not Appellant, wusauthorizedto MBI Ntal n and ovperate a
cemetery and that Appellant wes freed from all I'i Sks incident
to such activity constitute strong evidence that the parties
intended neither of such relationships.

It follows, then, that appellent correctly reported the
profits fromthe seles Oof lots to Pacific Builders, Inc., as
& capital gain, unless his activities on his own behalf |
placed himin the business of selling realty. The activity
of the Avpellant, howcver, in eatering INtO the two contracts
with Pacific Builders, Inc., «né then mercly conveying title
ané rcceiving payment for lots pursuant to those agreements
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IS not sufficient t0 constitute a business, and the property
In question was not accordingly held bv_airmellant primarily
for sale to customers I N the ordinary course Of hiS trade or
business.  Fahs V. Crawford, 161 Fed. 24 315, Doomhower V,
United States, 74 ¥od. Supp. 997. Accordingly, the POSItlon
of The anpcllant thot the income in question shoul d be
rogerded as a capital gain rathet han as ordirary I1ncomne
must be sustai neti

ORDER

Pursuant to the views expressed in the opinion of the
Bozrd or? file this proceeding, w=nd good cause appearing
therefor

IT | S HEREBY OKLERED,sDJUDGED AND DECREED, pursuant to
Scetion 18595 of the Revenucand Taxation Code, ‘thuat the
action Of the Franchise Tax Commissioner (now succeeded by
the Franchise Tax Board) on the protests of John C. lartin
to proposed assessnents of additionsl personal | NCOME tox
in the amounts of $113.72 and $113.71 for the years 1941
and 1942, respectively, be and the same is hereby modified as
follows: the zction Of the Commissioner I N treating the
profits from the sale of propertf pursucznt 10 the agreements
of Iay 8, 1935, and Nareh 21, 1941, "with Pacific Zuilders,
Inc., as ordinary income €Nd increasing Appsllant's income
for 1941 and1942 in the MOUNts of 6,588.90 and $6,154.66,
respectively, be ond the same i s hereby reversed; in ali
other respects the getion of the Commissicner IS herchy
sustained.

Done at Sacramento, California,this 10th day of
August, 1950,

, Chairman
J. H. Zuinn , lembar
J. L. Seawell , lMember
Wii, Ge. Borelli , Illombor

LTTEST:  Dixwell L. Picree, Sceretary



