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BEFORE THE STATI BOARD OF TQUALITATION .10-SBEQ

OF THE STATE OF CALIFORNIA

I n the ¥atter of the Appeal of)
C. M. COTTON )
Appearanges:
For Appellant: lLartin 3. Zrck, Attorney at Law

For Ruspondent: Rurl D. Lack, Chief Counsel;
Lark Scholtz, Associate Tax

Counn 1l; Paul L. Rosa, Associate
Tox Counsel

This appcal is made pursuant to Scction 18593 of the
Revenue and Taxation Code fron the action of the Franchise Tax
Cormissioner (now succecded by the Franchisce Tax Bo card) on the
protest of C. 1. Cotvon to piopose& cssessments of additional
per sona; income tax in the smounts of $52.52 for the year 1943
ané of $75.00 for euach of the ycars 1944 and 1945, respectively.

Appellant, a married nﬂ* living with his wife and supporting
in his homs 2o minor &T0 néson, paid medical expenses in 1943 and
1944 ev"ﬁcdlvp 5% of his nz* income for each of those years and
paid similar cxpenses COEal¢ng more than 5% of his adjusted

gross income for 1945. He znd his wife filed separate returns
for those years, his returns kuttlzg forth uCu”CblOnS for medical
empcn es in the amounts of $2,120.34 for 1943 and {2,500 for

each of the years 1944 and 19’f In makipg his claim, Appellant

acted on the theory that he was the "head of o LdmilV" with
respect to his prohdso within the meaning of Ssction 8{q)(2) of
the Personal Income Tax act and Scction 17319¢,5 of the Revenue
and Tezation Code cnd, therefore, entitlcd t. a edlc 1 deduction
in the maximum swmount of 42,500. The Commissioner, howover,

allowed Ap%QLkuut only 31,250 for ench vcar on the pround that

that was the naximum ncvxzttﬂc a rmorried person filing o separate

return,
The medical ex,cn ¢ deduection introduced intn the California
Act in 1943 by the eddition of Seetion g{aqa) covers U"comﬂcnsatea
expenses paiu for the "nedical care c¢f the taxpayer, his spouse,
' T

or & depCﬁ dent of thne taxpaysr, amount that might be

&+ F5 @ \"f
vy
[usd

claimed is, however, limited. In the case of a hushand and wife
Tiling a joint return, the maxinua is w2,500 of the excess over
5% of their aggregate net incoms ror 1943 and 1944 or adjueted
gross income for 1945. An 13&1"'nua fillnb a ssparate return

1
may Geduct the exccss over 5% up to a maximum of 2,500 if he is
the "head of a farily," but only up to {1,250 if he occuplss any
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other status. Section 8(g), Personal Income Tax act; Sections
17319.3 and 17319.5, Revenue and Taxation Code.

Notwithstanding the employment of the tern "head of a
famly" in this connection, the Legislature has not expressly
defined it. Appellant urges that its mcaning can be ascertai ned
by referring to the definition of the termincorporated in the
Personal Income Tax Regulations for personal exemption purposes,

t hat exemption being originelly set forth in Section 10{a) of the
Personal TIncome Tax Act and later in the codification thereof in
Section 17951 of the Revenue and Taxation Code. Article 10-2 of
the 1943 Regul ations and the 1945 codification of that Article in
Re?ul ation 17951(b) of Subchapter3, Chapter 3, Title 18 of the
Cal'i forni a Administretive: Code arc relevant in this regsrd, Zach
states that a "head Of & family | ¢ an individual who actually
supports and paintains in one household one or wore individuals
who are cl osely connected wWith him by bl ood relationship, relation-
ship by marriage, or by adoption, and whose right to exercise
fam |y control and provide f or tfwse dependent individuals is
based” upon somc moral or legel obligation," Appellant contends
that the term heg the same neaning fOr medical deduction purposes
during the years herc in question and that in those yeurs he met
precisely allthe conditions of the definition.

WE concur in Appellant 's view that the term "hcad of a
family® had the same connotation for both medical deduction and
personal :xemption purposes. Wedonot believe, howevaer, that it
wa s intended fOr either purpose that 8 merricd man living With
his wife could occupy the status of a "head of a
farily. ™ Section 25 (b) (1)of the Internal Revenue Jode, the
federal counterpart of- Section 10(a) of our Acl and after which
t he latterwas nodeled, has been socounstrucdas to exclude the
view that a married mean living with his wife may 2lso be the
"head of o family" for federal yersonal exemption purposss.

Robert A..Purvns.L7 B.T.4,. 34. Whils there are declsions I n

WLioh @ morriec man has been-held entitled to a personal exerption
ns the head of a family (see,e,g.,Lawrcuce W, Carpenter, 10 T.C.
6l,; Pereivel Parrisn, Lh B.T.A. bk leles J. :olock, 3:}" B.T.A.
945: secalso Cinude ©. rucker, 42 B, T.A. 32), 'l has veen
expressly pointed OUU in cach thut he was sepereted or living
apart fromhis wife. The agendment to Section 17951 of the
nevenue and Taxation Code effected vy Chapter 645,8tatutes Of
1945, operative for the taxable year 1945, which substit uted _
mhead Of @ fomily or & mayried Individual™ for "head of a famly
Of a marricd person living with husband Or wife" as respects the
allowancCe of a personal excmption, offers no support to Appellant
for it merelv eliminatcdthe requirement that &« husband ond wife
live together for either t0 obtain the exemption of a married
person and in NO way broadened the reaning Of the term thead OF a
family".

Since, then, Appellant was not a "iead Of a famly" within
t he nmeaning of Sections R(Q) (2)and 17319.5, he was entitled only
to the deduction of $1,250 allowsd thercunder i N the case of an
individual filing a separate return.
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Pursuant 1O the views cxpressed in the opinion of the Board
on file in this proceeding, =ané good cause appearing therefor,

IT IS HEREBY ORDERTIL, 4DJUDGZD AND DECRELED, pursuant tO
Section 18595 of the Hevenue <rd T’XQUIOE CDde that the action
of the Franchise Tax Cormissioncr (now succeeded by the Frenchise
Tax Board) oirthe prot st of C. ; Cotton 1O proposcd asscssments
of zdditional personal income tox in the amount of $52,52 for the
yeur 1943 and w; GO for ezcii Of the yearsl9ilandl19h5, respec-
tively, be znd the same IS ‘hereby susteined.

Done ot Sacramento, California this 17th dsy of Iy, 1950,
by the State Boara of nqugllzatlon.

Geo. R. Reilly, Chairman
J. H. Guinn, lember

J. L. bcawcll, lember
Wri. G. Bonelli, liemboer

ATTEST: Dixwell L. Pierce, Secrctary
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