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DEFOKE THE 8TATE BOLRL OF ELUALIRARIOCH
OF THE STATE OF CALIFORINIA
In the latter of the Appeal of 2
EDISON CALIFORNIZ STCRES, INC. )
Apnearances:
For Appcllont: Loewenthal & Eilas, Attorneys ct Low
For Hespondent: Burl D. Lack, Chief Counscl; bhinrk
Scholtz, Assocliate Tax J\unﬂcl
OPINLION
This appeal is mande pursuant to Scetion 27 of the Bank and
Corporation Fraanchise Tax Act (Chapter 13, Statutes of 1929, as

nchise Tax Cormissioner {now
the clain of

Fra
Board) in denying

anen¢ed) frown the action of the
succecGel by tha Franchise Tox

Bdison Californis Stores, Inc., for a refund of tax in the awount
of $9 O,h,m~, rlus interest, for the income year 1941,

rpellant filed a franchise tax return for thot yeuar on or

befa e Larch 15, 1942, ruyln&
%12,596.,47. On larch

1946,

P
[

tax therewith in the arount of
the Franchise Tax Conmissioner,

3

pursuant to Section 25(&

Tax Act, issued = notice of proposed a
incone year 1941 in the amount of 18,
which were as follows:
"Estinmated incone
4%
Previously assessed
Additional tL
The assessment was

for that purpose by Section 25(b) end

nov protustcﬂ within the 60-lay 3

of thm Bonk andé Corporation Franchise

LaGitional tax for the
258435, the details of

$771 370.50
30,854.32
12 5”6 L7
18,258,35"
riod allowed
on dune 7, loué the C
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nissicner sent “u}u¢luﬂt a finol notice of additional tax and @
denandé for pnyment in accordance with SCCtlun 25(<). On

August 12, 1916 Appellant paid the amount of $23,096.81 to the

Cori:is 51oner, thmt Tigurce incliuding the $£18,258, 35 assessed plus
$4,838,L6 as interest up to august 15, 1946, 1In Mullng the vay-

“unt Appellant stated in
Coing so involuntarily.

thet en additional tox of only 46,927,

Cormissioner's allocation formulﬂ, but
in the applicetion of that form and
night have to assert a rcfun@
the smount paid, On Septewb 3,
appellant of adcditional punu$tics
$47.79, this amount being paid on
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ernspiittal sthat it was

i that cornwnication
29 was due from it under the
that it did not acquisesce
¢id not waive any right it
tc all or any portion of
the Comrisgioner notified
interest in the sun of
emmber 10, 1946, On
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Appecl of Edison Cnlifornia Stores, Inc.

November 29, 1946, Appellant mnailed to the Commissioner its
claimfor refund of the entire additional tax, interest-and
penalties paid in the amount of §23,144.,60. Thereafter, on
June 15, 1948, after several conferences on the subject between
the parties, Appellant was granted a credit in the anount of
$14,110, 38, | eavi ng the balance of §9,034.22 here in question.

Appel | ant does not now contend that it was not originally
liable for a tax in the anount finally determned to be due
According to the undisputed st atemint of .the Franchise Tax Board,
Appellant agrees that it was, Its liability in this regard appar-
ently having been settled by Fdison Califorpia Stores, Inc. v,
licColgan,30 Cal . 2d 472. It does maintain, however, thal the
addrtronai tax was invalidated because of the Cormmissioner's _
failure to set forth the details of the proposed assessment in his
notice of March 15, 1946, pursuant to Section 25(a) of the Sank
and Corporation Franchise Tax Act which then read as follows:

"Sec. 25. (a) as soon as practicable after the
return is filed, the commissioner shall exam ne
it and shall determine the correct anmount of tax.
| f the commissioner determnes that the tax dis-
closed. by the original return is less than the
tax disclosed by his examnation he shall rail
notice or notices to the taxpayer at its post-
office address (Which must appear on its return)
of the additionsl tax proposed to Se assessed
against 1t. Bachnoticeshall set forth t he
details of the pronosed nGaitioral csssasnent
and Ol computing suid tax." (UnderscorinLg aaded.)
Stats.1945,Chap. 945, ». 1824,

Even though we assume that the notice given did not conply
W th Section 25{a) in the respect mentionsd, it is our opirion
that under the circunstances we would not be justified in up-
hol di ng the Appellant's position. A corplete answer to that
osition, so far as the present proceeding IS concerned, is to be

ound in the principle enunciated i r_l__E;?cfi fic Frujt_Express& v
L'eColgan, 67 Cal. App. 2d 93, at 96, in Lne TolFowmng language:

"Furthermore, since a sult te refund taxes is i
nature of ar «ction in assumpsit, the taxpayer moy
recover only if it be shown thoat more taxes have been
exacted than in equity and good conscience should
have been paid.”

Appel | ant seeks to avoid the effect of thjs authority by
contendi ng that the Court was there "dealing Wi th and talking
about the fair amount Of taxes which shoul d have been paid on the
basis of the principle of consolidation and allocation® gAPReII nt %
4Additional lemorandum, page 2) and that its language WaS lntende
to be appliccble only to that question. I SUpport of this view
it refers to the Court'ssubsequent conments at page 104 as
follows:
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". . . However, it docs not follow thnt plaintiff is
entitled to'a refund of ony teres, forazs hﬁretofqre
pointed out, a toxpayer may recover o refund only |

It be shown that he hes paid ILOT'G raes than in eqU| ty
and good conscience he shoul d have boen rcquired to
pay; and in the present cuase plaintiff has failed to
show thet the formuls uPDll :d resulted in the nayment
of more tuxes than in ﬁnulug and goo0G conscience it
should iavo paic, or that under the formuls applied

it had paid a tax mensured by worc than the amount

of nut i;come reasonably and foairly attributazble to
Ge|huginess done din this state., (emphasis cadec)

1, . o Itwouldseen Hharefors.that the formulso.!sed
bty the Commiszioner was much more faverable 1O plain-
t1ff than tho Sluﬁg tion mgrrantco,dnc that even
though allowances should have been made for out-of-
state | abor perforied under contract, the amount of
taxes callea for by t he cormissioner's formula was
not more than plaintiff iN cquity and good conscience
shoulé have been ruquired to pay."

That the Court éid not intend the principle to possess such
& limited spher:s of operation is clearly Cﬁnupstrrtec, however, by
the decisions cited as authority for it. Those dccisions (Stone v.
White, 301 U.S8. 532; and Lewis v, Revnolds, 284 U.S. 281) did not
1Lvolv any such question as consolidation ané allcecation of in-
come and disclose 1o intent Yo restrict the principle to any par-
ticular questicn or questions, The comment ot vage 104 of the
Pocific Fruit Zxpress opinion is nething mors than o reiteration
of the principlc und ite applicaticr to the specirfic situation
there 2t hand, '

m

The Pacific Fruilt txopress, Stonc and Lewls cases are con-

-

sidered in lo*tnrop Alrcraft, Inc.,, V. ?ﬁliaufﬂlu Buploynent
Stebilization Comviission, 32 Cwl. <d 872, Although 1t was there
held that the blvud stotenent first obove guoted of the Pacific

inl of a recovery of the
e of linitations had-
mt, in our o“inion,
sanent levied within

N v

Fruit Zxpress csse did net justify the den
ariount of assessment made after tho gtatut
barred it, the reasoning of thot se doe
SS

c

.D (f) ct *
-
o

compel a similar result as respects an A
the prescribed statutory pericd but de

\
<4 U‘

efe tl 7e in a certain tech-
nical respect, in the absence, at lemst, of a showing that the
texpayer was wisled by the defect. See alsc, in this connrection,

b
Steele v. San Luls Obispo County, 152 Cal. 785, also cited in the
Horthrop cuse.

It may not be aniss to point out at this time that the
strong suphovt given to the doctrine of alchulon of aduinistra-
tive remedies by the recent decisionsg of the Califoranin Suprene
Court in People v. West Publishing Co., 35 &.C., 101; Simms v.

County gﬁfios angeles, - A.C. ; Socurity-FPirst uﬂulOLul Bank
v. County of Los angeles, A.C. __, may well precluce- the

questioning of an assessment on proccdural or technical, as dis-
tinguished from substontive, grounds for the first time in a
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refund proceeding. It may well D€ concluded under these and
similar authorities that such an attack should first be made

di rectIK upon the asseszsuent through a protest against it in

order that the tax agency msy have an opportunity to_correct the
technical defect, if any, by reassessing the tax. 10 be Sure, if
such an attack were successful in the present case, the Commis-
sioner would be precluded-from |evying a second assessment inas-
muchast he defective aone-wae levied on the [ast day of the stat-
utory pericd. fThis refult follows, however, nerely from the fact
that he had delayed his original assessment until the |ast pos-

s ible moment, The principle of iaw requiring that such defects be
pointed out by protest would be generally appliceble and woul d
extend to the more usual Situation in which a second assessment
could be asserted after the taxpayer had called attention to the
defect in the first one. In this way the rights of the tazpayer:
would be safeguarded as respects technically defective assessments,
while at the sane tine the equitable principle sot forth in the
Pacific Fruit Express_case woul d operate to deny the allowance Of
a refund in"the absence of an actual overpayment.

YTy, T
O 5 l) wd
oot —

Y,

“Pursuant to the views. expressed in the opinion of the Board
on file in this »roceeding,andgoocdcause appearing therefor,

IT 13 FLREBY CRUERED, ADJULGEL AL DECRERD,
Section 27 of the Bank and Corporation Franchise
the action of the Franchise Tax Cormissioner (now succeeded by
the Franchise Tax Board) in denving the claim of Edison California
Stores, Inc., for a refund of tax in the amount of §9,034.22, plus
interest, for the income year 1%41 be and the sans is hersby
sustained.

pursuant to
> Tax Act, that

Done at Sacramentc, California, this 18th day of lay, 1930,
by the State Board of Zgqualization.

George . Reilly, Chairman
o. fH. fQuinn, ilember

J. L. Seawell, liember

Wire G. Bonelli, lember

et

ATTEST: Dixzwell L. FPlerce, Sccretary
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