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BEFORE THE STATE BOARD OF EQUALI ZATI ON VR
OF THE STATE OF CALIFORNIA

In the Matter of the Appeals of g
ESTATE OF JACK PASCHALL, DECEASED,%
AND OF GENELLE V. PASCHALL )

Appear ances:
For Appel | ant: Norvald T. Uvestad, Attorney at Law

For Respondent: W. M, Wl sh, Aissistant Franchi se Tax
Comm ssioner; Burl D. Lack, Franchise

Tax Counsel; Mark Scholtz, Associ ate
Tax Counsel
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These appeal s are made pursuant to Section 19059 of the
Revenue and Taxation Code (formerly Section 20 of the Personal
Income Tax Act) fromthe action of the Franchi se Tax Commissioner
in denying the clains of the-Estate of Jack Paschall, Deceased,
for refunds of personal income tax in the ambunts of $1,184.21
‘ and $26.09 for the taxable periods JanuarI 1, 1940, to '
Septenber 18, 1940, and Septenber 18, -1940, to Decenber 31, 1940,
respectively, and in denying the clainms of Cenelle V. Paschall
for refunds of personal incone tax in the amounts of $37.17,
$201.14, $447.30 and $413.67 for the taxable years 1940, 1941,

1942 and 1943, respectively.

Jack Paschal 1 died Septenmber 18, 19.C, leaving his entire
estate b% will to his widow, GCenelle v. Paschall, ~Until his death
M. Paschall was a partner in the Paschall-G st Conpany, a general
i nsurance agencg operated under an agreenent entered into on
April 1, 1938, between r. Paschall,” Wooster G st and June
Paschal I, the first two being active partners and the latter an
inactive one. The firmhad originally been started in 1909 as the
MeCuiston Conpany, the nane being changed to Paschall-Jones
Conpany in 1916. Then, on My 29, 1929, an agreenment was drawn up
bet ween Mr. Paschal |, June Paschal 1 and iw. G st under which the
| atter became a partner on the payment of $25,6000 for a one-sixth
interest, and the nane of the Conpany was changed to Paschal | -
Jones-G st Conpany. This continued until the tormation of the
Paschal | - G st Conpany partnership.

The agreement for the latter provided that its capital
shoul d consist of all assets of "the ol d co-partnership,” i.e.,
the Paschali-Jones-G st Conpany, including the cash reserve
; account, the accounts receivable and the rights and benefits under
‘ some general agency accident and life insurance contracts With the
Pacific Mitual Life Insurance Conpany. |t was also provided that
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Mr. Paschall and uir. G st were each to own 50% of the partnership
assets; that all profits up to $40,440 were to be shared as
follows: 50% by wMr. Paschall,27% by Mr, G st, 23%byJune
Paséhall; that all profits in excess of $40,440 were to be shared
50% bY'Nm” Paschell and 50% by Mr, G st; that all "losses or
[iabilities in excess of the assets™ Were to be borne equally by
Mr. Paschall and Mr. Gist or solely by the survivor of themin the
event one should die; and that the management of the business was
to be in the hands of M. Paschal & and ¥r. G st or 'solely in the
survivor.

The' agreement further provided as follows:

"Upon the death of the inactive co-partner her
estate or her heirs under her last WIIl and Testament
or under the |aws of succession of the State of
California, Wwhichever shall be applicable, "shal’l be
entitled to receive from the co-partnership her
percentage Of the profits as herein provided for a
period of thirty-six (36) nonths, provided either
or both active co-partners survive her and that
period. At the expiration of thirty-six (36)
months after the death of the inactive co-pafrtner
the per annum profits of the co-partnership up to
$40,440,00 shal | be distributable on the basis of'
sixtyv-five (65%) percent to Jack Paschal -1 and
thirty-tive (35%) percent to Wooster G st. =

"Joon the death of an active co-partner the
surviving active co-partner shall pay to his
estate or to his heirs under his last 7ill and
Testanment or under the laws of succession of the
State of California, Wwhichever shall be applicable,
an amount in cash equaling one-half of the cash
reserve of the co-partnership at the tine of his
death, payable in cash, plus an anount equaling
one-third.of the accounts receivable of the
co-partnership at the time of his death, payable
at the rate of Two Hundred $$200. 00) Dollars per
month without interest. For a period of 'thirty-
si x (36) nonths follow ngi]_the death of an‘active
co-partner his estate or his heirs under his | ast
Will and Testanment or in accordance with the |aws
of succession of the State of California, 'whichever
shal | be applicable, shall be entitled to receive
fromthe co-partnership the same percentage of
the profits of the co-partnership which hewas
entitled to receive at the date of his death: The
surviving active co-partner shall have solé control
and direction of the policies, business, activities,
and managenent of the co-partnership, and “shall
becone the sole owner of its capital, good'will,
and assets, subject only to his obligation to make
the payments in this par agragh provi ded, At the
expiration of thirty-six (36) months after the death
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®of an active co-partner'the annual profits of the
co-partnership shall be distributable as herein
provided on the basis of twenty-three (23%) percent
to June Paschal 1 and seventy-seven (77%) percent: to
the surviving active co-partner up to $40,440.00,
and thereafter one hundred (100%) percent to the
surviving active co-partner.”

M. Paschall's interest in the partnership was appraised
for both California inheritance tax and Federal estate tax
ulr oses in the anmount of §53,563.60, this consisting of the
ol [ owi ng:

ne-hal f capital account (Cash reserve)  $6,289.90

One-third accounts receivable 2,173.70
Dec%den_tlvls share of other assets and 45.000.00
ood wi : .

) NN

Pursuant to the partnersh|pp agreement, Mr. G st nmade
paynents to the Estate of Jack Paschall and, after distribution
therein, to Genelle v. Paschall in the years 1940 , 1941, 1942 and
1943 in anounts aggregating #87,143.48, of which é6,289.90.
represented one-half of the cash reserve, $2,173.70 one-third of
accounts receivable and $78,679.88 the stipulated percentage of
busi ness profits.

Taxes were ccmputed and paid based on the inclusion of the
$78,679.88 in Appellants' gross inconmes, Thereafter, clains for
refunds were nade on the ground that the partnseship agreement
provided for a sale of decedent's partnership interest to M. G st
as of the date of decedent's death, that the value of the interest
was the figure of $53,463.60 fixed for inheritance and estate tax
purposes, that that anpunt was also the basis of the property
under Section 9. 3(a)(52{ of the Personal Incone Tax Act (now
Section 17746 of the Revenue and Taxation Code), relating to
inherited property, that the interest constituted a "capital
asset" subject to Section 9.4(a)(b/ of the Personal |nconme Tax
Aet (now Sections 17711 and 17712 of the Revenue and Taxation
Code), and that, therefore, Appellants were liable for taxes only
on a percentage of the difference between §87,143.48 and
$53,4L63.60, i.e., on a portion of $33,679.88.

The Commissioner did not accept the sale theory, but
concluded that in view of forner 'Section 16fd).of the Personal
Income Tax Act, Article 16(d)-1 of the Regulations adopted with
respect to that Section and the holding in EHelvering v. Enrigh',
312 U.S. 636, the decedent's share of the Dpartuership's Trenewaile
I nsurance contract comm ssions, earned before but not payable unti
after the decedent's death, was accruable as of the date of death
In determning decedent's income for his |ast taxable period. The
Commi ssi oner val ued the share at $45,000, the figure at which it
was appraised for inheritance and estate tax purposes, but deemed
it to be community property and, accordingly, includible only up
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to $22,500 in decedent's final return of incone.

As for the amount in excess of $22,500, the Commi ssioner has
conceded that $8,,63.60 thereof, the aggregate of the appraisalof
t he cash reserve and accounts receivable 1tens, r?prese t ed F\
recovery of capital and, therefore, Was not taxable to Appellants.
He also granted that the $22,500 accrued in the decedent's | ast
return was not further taxable to Appellants, but_rat h%r was to be
treated as property inherited by Ms. Paschall. Everything over
and above $8,463.60 plus $22,500, or &550,963.60 was, however, in
the Commi ssioner's opinion, |Ncone taxabl'é to AppelTants on the
authority of Bull v, United States, 295 U.3. 247, hol ding that
under a partnership agreenment covering the activities of a
personal service venture in which there is little or no capital
I nvestment or accunulation of tangible pl‘.o‘oerfy and , provi grn% t'hat
upon the death of any partner his estate should continue to Share
in the incone of the partnership as would the decedent hinself had
he survived, post-nortem partnership income distributed to the.
estate is taxable to it as ordinary income.

Weareofthe Opi nion that the position of the Commissioner
shoul d be sustained. To prevail, Appellants nust establish that
the partnership agreenent provided for a sale of the interest of
Jack Paschall for a consideration which included the $78,679.88
paid ApreIIants fromthe profits of the partnership for the 36
months fol | owing his _death. We are not convinced, however, that
such was the case. The agreenent does not use the term "sale"
or any word of simlar inport in providing for the sharing of the
partnership profits with the estate or heirs of a deceasedpartner
and any intention to effect a sale nust be infurred fromthe
provisions of the agreement generally.  While there are some
provisions, e.g., those giving the surviving active partner sole
control, direction and managenent of the partnership and vesting
in himsole ownership of its capital, good will and assets, subjec
only to his obligation to make the paynents mentioned and denying
the estate or heirs any rights, interest or ownership in the
Partnershi p, the agreement as a whole does no-t, we believe, provid:
or a sale of the character urged by Appellants. It should be
observed that the portion of the agreenment above quoted provides
that the surviving active partner shall pay to estate or heirs of
a deceased acfive partner an amount based on the cash reserve and
accounts receivable of the partnership, but that the estate or
heirs shall receive fromthe partnership the sane percentage of
the profits of the pertnership waica tne decedent was entitled to
receive at the date of his death. This distinction as to the
arty fromwhomthe paynents were to be received by the estate or
eirs gives support to the view that the consideration for the sale
to the survivor, if in fact there was any sale at all, did not
I ncl ude the designated Bortlon of the partnership profits.
Furthermore , it should be noted that in the event of the death of
the |nact_|vé partner, who wasentitled to a portion ofthe
partnership profits but who owned no capital interest in the
partnership, her estate or heirs were entitled to receive fromthe
partnership her specified portion of the partnership profits for
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a period of 36 months but no payment from the surviving partners
based on the cash reserve and accounts receivable ofte
part nership.

Ve have concluded, accordingly, that irrespective O _
whet her any sale was Intended of "the interest of a deceased active
partner for a consideration based on the cash reserve and accounts
receivable, the percentage payments are not properl¥ to ge regarde
as consideration for any sale of that interest. Ve Tegard the
provision for the percentage payments from the partnership ho t he
estate and heir of Jack Paschall as @ provision neasuring the
anount of partnership profits due him as conpensation for services
rendered to the partnership prior to his death and, accordingly,
as oLdl nary |nc%r_m raSther than the pusrc;ha|113e $|%r||§:ed Of2dh|5590| nt erest
in the partnershi ee Helvering V. Snmith, ed, 0) .

Qur con(F:)I usi on ispb;(;lsed on such authorities as Bull v, Uni t)ed.
States, 295 U.S. 247, bDarcy_v. United States, 15 F. Supp. 204,
Charles F. Coates, 7 T.C. 125, Richard P. Hzllowell, 2nd,39 B.T.A
%0, QUSSI € . Darth,353.7.A. 546, Walter T, Gudeon, 32 B. T. A
100, although we realize that the fﬁctual situations present ed
therein may differ in some respect fromthat under consideration
Particularly pertinent in this connection, however, is Charles F
Coates, supra, wherein the fact that the partnership agreenent
ﬁrﬁvrded that the estate of a deceased partner should continue as
a menber of the partnership for the period of rive years (but have
no voi ce in managenent) during which the estate was torsharel n
partnership profits, was held not to be contr>iling., The rea
question, in the opinion of the Tax Court, was whether under the
agreement the estates of the deceased partners were entitled to
receive the income of the partnership apportinned to th%g1 not as
the proceeds of a sale or liquidation, but as incone. ince we do
not believe that the perceatage Of profit paynments here in
question were made to Appellants as consideration for a sale, the
instant case isdistinguishable from Egg%v. Commi ssioner, 39 Fed.
2d 420, Benedict v. Price, 38 Fed. 247309, Hiill v. Commissioner,
38 Fed. Z0 I1o5, sate of (eorge R Nutter, 46 B.T.A. 35

Braviar ¢ . 1M1leT UURLT.A.LG7, and W. Frank Carter, 36 B.T.A
60, cited by Appellants,

ORDER
_Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor

1T IS uEreBY ORDERED, 4bJubGED AND DECREED, pursuant to

Section 19060 of the Revenue and Taxation Code, that the action of
Chas. J. McColgan, Franchise Tax Commi ssioner, in denying the
claims of the Estate of Jack Paschal|, Deceased, for refunds of
ersonal income tax in the amounts of $1,184.21 and §26.09for the
axabl e periods January 1, 1940, to September 18, 1940, and
Septenber 18, 1940, to Decenber 31, 1940, respectively, and in
denying the claims of genelle V. Paschall for refunds” of personal
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income tax in the anounts of #$37.17, $201.14, $447.30 and $413.67
for the taxable years 1940, 1941, 1942 and 1943, respectively,
be and the same i'S hereby sustained.

Done at Sacramento, California, this 15th day of
Sept enber, 1949, by the State Board of Equali zation.

George R. Reilly, Chairnan
J. H. QUi nn, Member.

J. L. Seawell,  Menber

Vim, G Bonell1, Menber

ATTEST.. ©Dixwell L. Pierce, Secretary
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