MR B ;;

BEFORE THE STATE BOARD OF EQUALIZATION
OF THE STATZ OF CALIFORINIA

In the Matter of the Appeal of ;
TI TLE 1 NSURANCE AND TRUST COMPAKNY)

OPINION ON REHEARING

The petition for rehearing filed by the Appellant in the
above entitled matter is |limted to the single issue of the
applicability of the Bank and Corporation Franchise Tax ict to
it for the taxable year 1943 1t i's the position of the Appellant
that in sustaining the Franchise Tax Comuissioner's proposed
assessment of additional franchise tax in the amount of $5,639.85
for the taxable year 1943,wehave thereby sanctioned the use o
Its 1942 income as the neasure of the tax in violation of _
paragraph (a) of Section 14 4/5 of Article XIIl of the California
Constitution, which reads as follows:

n(a) Those provisions of Section 143/4 of this
article relating to taxation of insurance companies
and associations shall remain effective as to busi-
ness done in this State prior to January 1, 1943, and
as to the assessnment, levy, collection ‘and ad] ustnent
of taxes with respect to ‘such business done prior to
that date; but as to such business done subsequent to
Decenber 31, 1942, those provisions of Section 14 3/4
relating to taxation of insurance conpanies and associ -
?ﬁlo?s gpall not apply, and this section shall apply

ereto.

_ Appel lant clainms that under this provision not only were

Its trust department activities exenpt from franchise tax for the
taxabl e year 1942 by virtue of former section 14 3/L, as we have
found, but its trust department income for that year could not be
consi dered in the conputation of the tax for the taxable year 1943.
It lays enphasis in this connection on the continuation in

exi stence of the provisions of Section 14 3/4 with respect to

", ess DUSI NESS done....prior to January 1, 1943....7" |t further
argues that Section 14 4/5 does not contenplate that there be any
overlaﬁplng of its provisions and Section 14 3/4 to the extent

that the year 1942 might be used as the neasure of the insurance
tax under Section 14 3/, and the measure of the franchise tax
under Section 14 4/5. In support of its interpretation of the
effective date provision of Section 14 L/5 it states that the
Leglslature in enacting Revenue and Taxation Code Sections 12253
and 12255, both pertaining to the taxation of insurers transacting
a title insurance business, provided that the effective date of
those Sections was Decenber 31, 1943 (Stats. 1943, p. 2838).

The contentions of the Appellant do not, in our opinion,

establish the invalidity of our original determination. The
franchise tax which we sustained for the taxable year 1943 was
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i mposed upon Appellant for the privilege of exercisi n% its
corporate franchise in the doing of buSiness during that year
(Section 4( 3), Bank and Corporation Franchise Tax Act) even thougl
that tax was neasured by income for the year 1942, Spring Valley
Co., Ltd. v, Johnson, 7 Cal, 4ipp. 2d 258." The franchise tax,
Peing imposed with respect to business done during one year and
measured by the not Income of the next preceding year, differs
materially from the insurance tax which is inposed for the
Frlwlege of doing business in the year preceding that in which
he taxis assessed. Carpenter v. Peoples iutusl Life Insurance
Co., 10 Cal. 2d 299.

This distinction between the taxes furnishes the answer
to Appellantt's argunent on the overlapping of Sections 14 /é and
14 L/5. It is quite true that the Sesctions were not intended to
overlap. Theydo not do so under our view. As respects operations,
conducted by Appellant in 1942, tileprovisions of Section 14 3/i
are clearly continued in effect by Section 14 4/5(a), for under
t he Peopl es Iutual Life |l nsurance co. case the insurance tax
assessea 1ia 1943 was Tnposed for the year 1942, Section 14 4/5
becomes effective for both insurance tax and franchise tax
urposes on January 1, 1943, the nature of those taxes being such,
owever, that the franchise tax payable for and paid in 1943 is
measured by 1942 inconme while the insurance tax payable for 1943
Is first assessed in 1944.

So far as legislative interpretation, based on the
December 31, 1943, effective date of revenue and Taxation Code
Sections 12253 and 12255 isccncsrned, it is sufficient to
point out that those Sections coastituted only a small part of an
act adding and anending many sections of the insurance tax |aw.
Several of the sections anended related to admnistrative matters
i nvol ving the assessment and collection of the tax and it was
obvi ously advisable to defer the operation of the amended sections
to the next conplete tax year, Sections 12253 and 122.55, referred
to by Appellant, sinply enbody onrovisiong of Section 14 4/5 and
the addition of those provisions to she Code could in no way
affect the application of the constitutional provision. _
Legi sl ative action, while undouotedly an aid to construction in
many | Nstances, 1S accordingly, of no significance in this case.

— o e -

Pursuant to th» views expressed in the opinion on rehearing
{)L thfe Board on file in this proceeding, and good cause appearing
erefor,

I T I3 BEREBY ORDERED, ADJUDCGED ANWD DECREED, pursuant to
Section 25 or the Bank and Corporation Franchise Tax Act, that
the petition for rehearing filed by the Title Insurance and Trust
Company in_the matter of 1ts appeal from the action of the
“Franchi'se Tax Conmissioner on ifs-protests to proposed assessnents
of additional tax in the amounts of §6,008.67, $5,639.85 and
$1,675.29 for the taxable years 1542, 1943 and 1944, “respectively;
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be and the sane is hereby denied and that the order of the Board
of fJfa_nuar(}/ 27, 1949, in said matter be and the same is hereby
reaf firmed.

Done at Sacranento, California

this 15th day of
Septenber, 1949, b

y the State Board of Equali zati dn.

Georl_?e R Reilly, Chairnman
J. H Quinn, Member

J. L. Seawell, Menber

Wm. G. Bonelli, lMember

ATTEST: Dixwell L. Pierce, Secretary
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