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BEFORE TrE STATE BOARD OF EQUALIZATION BE-01 o
OF Til STATE OF CALI FORNIA
In the Matter of the Appeal of )
canay DAIRIES , 1mc, )
' Appear ances:
For Appel | ant: Maurice E. Hibbert, Attorney
at Law

For Respondent: V., M. Walsh Assistant Franchise
Tax Conm ssioner; Burl Db, Lack,
Chi ef Counsel ; Mark Scholtz,
Associ ate Tax Counsel

OPINION

Thi s aplpeal i s made pursuant to Section 27 of the Bank’and
Corporation Franchise Tax Act (Chapter 13, Statutes of 1929, as
amended) from the action of the Franchise Tax Conmi ssioner in
denying the claim of Canham Dairies, Inc., for a refund of tax in
the amount of ¢295.,02 for the taxable year ended Novenber 30, 1947.

On February 17, 1947, Appellant filed a franchise tax return
for the year in question showing a tax due in the amount of
$1,190.09. At the time of the return Appellant, in accordance
with law, paid one-half of the tax, or $595.05, as a first in-
stal | ment, and on August &, 1947, it paid the remaining half,
Thereafter, on August 29, 1947, 4ippellant was dissolved and all
its assets were distributed to the Challenge Cream & Butter Asso-
ciation, which had in _Februar%, 1947, acquired all Appellant's
capital stock. Following such dissolution and distribution, the
Chal | enge Cream & Butter Association continued the operation of

Appellant's facilities.

~ A consequence of these facts was a "reorganization" as
defined by Section 13(j) of the Act, a circumstance which, under
Section 13(x) prevents the making of the tax refund ordinarily
al | owabl e to a corporation dissolved prior to the expiration of
the taxable year. Appel|ant contends, however, that notwith-
standing the reorganization, it is entitled to a refund under
Section 13(x) by reason of its dissolution inasmuch as the
Chal  enge Cream ¢ Butter Association is _an agricultural coopera-
tive marketing association exenpt from Federal income tax under
Section 101(12) of the Internal Revenue Code and pejng without
any income of its own on which to base a tax, |s'suE egt only
to the mninmumtax specified in Section 4(5) of the Act.

I't may well be, considering the policy underIP/i n% Section
13 (see San Joaquin G nning C0. v. McColgan, 20 Cal. 2d 254)
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that the Appellantts position would be sound if the Challenge
Cream & Butter Association were an exenpt corporation. Additional
support for this position is to be found in the fact that an
exenpt corporation is not included within the nmeaning of the
term vcorporationt as defined in Section 5 of the Act, and it
woul d seemto follow that a merger with an exenpt corporation or
a total distribution of assets to such a corporation would not
constitute a reorganization within the meaning of Section 13.

Al though certain cooperatives are exenpt from taxation
under the Federal Incone Tax Law, it should be observed that
cooperatives are not included in the list of exenpt corporations
In Section 4(6) of the Bank and Corporation Franchise Tax Act.
Under Section 8(1) of that 4ct agricultural marketing coopera-
tives are nerely permtted to deduct from gross incone all i ncone
resulting fromor arising out of such business activities for or
with therr menbers carried on by them or their agents; or when
done on a nonprofit basis for or wth nonmembers,®

It is apparent, accordingly, that the Act distinguishes
bet ween exenpt corporations and corporations such as the
Chal | enge Cream & Butter Association which are allowed a deduc-
tion from gross income not available to ordinary business corpora-
tions. In view of this distinction, we would not be warranted,
In ouropinion, in regarding the Z“sscciation as an exenpt corpora-
tion to the end that a refund would not be denied to Appellant by
reason of the acquisition of its assets by that Association.

ORDER
Pursuant to tie Views expressed in the opinion of the
Bﬁardf on file in this proceeding, and good cause appearing
t heref or,

I T 1S Himgey ORDERED, ADJUDGED AWD DECREED, pursuant to
Section 27 of the Bank and Corporation Franchisé Tax Act (Chapter
13, Statutes of 1929, as anended) that the action of Charles J.
MeColgan, Franchi se Tax Conm ssioner, in denying the clai m of
Canham Dairies, Inc., for a refund of tax in the anount of
$295.02 for the taxable year ended iovember 30, 1947, be and the
sane i s hereby sustained.

Done at San Francisco, California, this 29th day of
March, 1949, by the State Board of Equalization.

George R Reilly, Menber
Thomas H. Kuchel, Member

J. H Quinn, Menber
ATTEST: F. S. Wahrhartig, Acting Secretary
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