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This appeal is made pursuant to Section 18593 of the Revenue
and Taxation Code (formerly Section 19 of the P_ers_onal Income Tax
. Act) from the action of the Franchise Tax Commissioner on the
protest of t he Estate of Irving Grant Thaiberg, Deceased, to a
proposed assessment of additional tax in the amount of $21,774.14

for the year ended December 31, 1938,

The question presented herein is whether a sum of $198,866.96
received by the mstate during the year 1938 under a cerfain com
promise agreement between the Estate, the surviving partners of
a partnership in which the decedent was a member, Loew's Incor-
porated and Metro-Goldwyn Pictures Corporation represented income
to the mstate or a distribution to it of a share of the decedent’
capital interest in the partnership. The payment was received
under the following circumstances:

On April 7, 1924, Louis B.Mcyer Pictures, Incorporated,
entered into an agreement with Metro-Goldwyn Pictures Corporation
under which Louis B.Mayer, J. Robert Rubin and Irving Grant

. Thalberg were to perform personal services in the production of
motion pictures for the latter corporation. In_return, Metro-
Goldwyn Pictures Corporation was to pay a specified weekly salary
to each and, in addition, to pay to Louis B. iayer Pictures, Inc.,
20% of its net profits derived from pictures produced under their
supervision.

_ On November 28, 1925; Louis B. Mayer Pictures, Inc., was
di ssol ved, and on the same day Mayer, Rubin and Thalberg became
associated as partners under the firm name of Louis B. Mayer
Pictures for the purpose of carrying out the corporation® end
of the contract of April 7, 1924, with tetro-Goldwyn Pictures
Corporation. Among other things, the partnership agreement fixed
the respective interests of the parties and specified a termina-
tion date. Subsequent modification of the agreement in these
particulars resulted, as of September 14, 1936, the date of

. Thalberg's death, in a. 363% interest for Tha_fberg and in the

‘ selection of December 31, 1938, «s tho cessation date. The agree-
ment also contained the following provisions:

74



Appeal of the #Estate, of Irving Grant Thilberg, Deceased

n15 ~ In the eVvent of the dedth of an% of the co-partners,
the co-partnershin mav, be continued by the renaining
partners, andtheasgets then existing shall be divided
In proportion to the interests of the co-partners, but
there shall be continued'to be distributed the pictures
in which the co-partnership shall then be interested,

and there shall be pand to the estate of the deceased
partner his share of the' proceeds derived by the part-
nership fromthe distribution of any such pictures then
being distributed and anz_plpture thereafter distributed
In which the co-partners IP Is then interested and which
has been nore than one-halt conpleted at the time of the
death of the deceased partner. 4any picture less than
hal f conpleted shall be considered to be the property of
the remaining co-partners and the estate shall have no
interest therein. The share of the deceased gartner in
the proceeds derived from pictures distributed and to be
distributed shal| be paid to the estate of the deceased
as and when received. ?

_ The contract of April 7, 1924,was amended thereafter to

i nclude another organization;: Iocew's |ncorporated, of which Metro-
Goldwyn Pictures Corporation was a subsidiary, as a party; to
provide for paring the partnership 204 of the conbined annual net
profits of Ioewts and its subsidiaries until Decenber 31 17381,
and thereafter 204 of any netdproflts fromthe distribution after
that date of all pictures produced under'the supervision of the
partners until Decenber 31, 1938; end to stipulate for the pay-
ment to the partnership Of a reduced percentage of the combined
net profits of Loew's in the event that a partner should die
prior to December 31, 38.

Fol | ow ng Thalberg's death on Septenber 14, 1936, a dispute
arose between the Estate, the surviving partners, etro and Loew's
as to the extent of their interests under the various agreenents
mentioned and in order thenselves to settle the questions involved
and thereby avoid litigation, they entered into a conpronise
agreement on July 14, 1937. m:is agreenent provided, in part,
for the payment "directly by ILoew's to the Estate of  a given per-
centage of the conbined net profits of ZLoew's and its subsid- -
iaries during the period from Septenber 14, 1936, to Decenber 31,
1938, and from janyary 1, 1939, of a given percentage of the net
profits fromthe distribution after that date of picCtures com

| eted or nore than half conpl eted onDecember 31, 1933. The
state expressly agreed that the paynents to be made to it under
the conprom se agreement were to be in 1ieu of any other rights
it had under the earlier agreements,” |pn 1938, the Estate received
the sum of $198,866,96 pursuant to the conprom se agreenent.

_ The decedent's interest in the partnership was appraised for
California inheritance tax purposes at a figure of ¢&1,100,000 and
an inheritance tax was conputed and paid thereon. AP el | ant
maintains that the $198,866.96 was merely a partial gcovery by
the Estate of the value of that interest; and that since the
interest was taxed for inheritance tax purposes as a"bequest,
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devise; or inheritance" al | payments r ecel ved t hereon 0] to .
$1,100,000 were excludible from gross income, As an alter hati ve
ground, iturgesthatthe paynment s one nade by Locw's as
partial consideration for a purchase of decedent's partner shi
Interest through the medium of the conprom se agree-nment; that the
basis of the Interest for capital gains purposes was§l,100,000,
and that until all that amount, adjusted to tﬁe dﬁ:\te of sale,
wes recovered or realized by the Istate none of the paynents
made by Loew's coul d be considered income to the Estate rather
than a paynent of capital.

The Conmmi ssioner contends that the case is analogousto
and, therefore, governed by Bull v. United States, 295 U.S. 247,
which held that under a particiFship agreenent covering the
activities of a personal service venture in which there is no
capi tal investment or accunul ation of tangible property and
providing that upon the doath of any partner his estate shall
continue "to share in the income of the partnership as woul d have
the docedcnt hinmself had ho survived, post-death partnership
incone distributed to tho Gsta’ie is ordinary i ncore t%.lt and .
SUbj ect to taxation as such. t 1's our oprnion that his position
I's well founded.

As in Bull v. United States, the partnership between Mayer,
Rubin and 7halberg was obviously an arrangement for the rendition
of personal services by them for and on bechalfof Metro-Goldwyn
Pi ctures corgporation and the latter's -parent organization, Iocw's
Incorporated, The partners were not required to, and apparently
never aid,moke an)(] capitalinvestment in tho partnership and jt
does not appear that any property, aside from what was earned
under the contract with ietro and Loew's, Was cver acqui recf by
the partnership. Mreover, the partnership agreement "itself,” as
nodi fied by the compromise and supzlemental agreement of July 14,
1937, indicates quite plainly that™ the est ate_of a deceased
partner was to share in post-dcath partaership income g.o sutg-
stantially the same extent as the decedent hinself. ince the
decision in Bull v. United _States, there have been nuwierous ot her
cases affirning and Teafrirming the principle i2id down therein
with respect to situations cnalogous to the one under consider-
ation, anong which are _Darcy v. United_gtates, 15 7. Supp. 251;

Bost on Saf e Deposit_and Trust (o. v, United States, 75 117 Supp. .
88L; K. Bartn, S 35 B.T.A. 5463 Charles r, Coates T. C
123 7 7 | '

| t aPpears that a payment of partnership post-death incone
to the estate of a dceeaséd partncr by the surviving partners
?ursuant to the partnership agreement W IT be treated as nade
towar ds the nurchasce by tho survivors of the decedent!s interest
in the partnership, and hence as a recovery of capital by, and
not income to, the estate, if (1) the agreement provides for a
sale of the interest to the survivors, (2) the payment is nade
as considerajion for the purchase of the Interest by the sur-
vivors, and the survivors in meking the paynent”ac Bl LRk

a substantial copital interest in the portaership. V. ANk
Carter, 36 B.T.A.60;Estate of MIler, 38 B.T.A 487; IlcClellon
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v. Commissioner of Internal Revenue, 117 Fed. 2d 988, sustai ning
L2 B.T.A. 124, Rabkin and Johnson, The Partnership Under the
Federal Tax Laws, 55Harv. L. Rev. 909, et seq. We find none

of these factors present ‘in the case at' hand, howeverr. Under our
conception of the matter, “accordingly, we are not concerned here
Wi th a sale or other disposition of the decedent3 partnership
interest or with the problem of the recovery of capital received
by way of inheritance or otherwise.

~ Appellant also contends that the Commissioner3 proposed
deficiency assessment is invalid inasmuch as notice thereof was
not mailed within three years of the date of -the filing of its
return for 1938 in accordance with gsection 19 of the Personal
| ncome Tax Actas amended in 1937, citing in support of its
position  the decision of the District Court of Appeal in Mudd v.
McColgan, 77 A.C.A. 70. Thi's contention must be rejected,™
however, in view of the Supreme Court? reversal of t hat deci si on
30 Cal. 2d 463) and its holding that the 1939 anendnent of
ection 19 ( Stats. 1939, p. 2557), extending to four years the
period for mailing a notice of a proposed deficiency, was
applicable in a case in which, as herein, the three year period
had not expired at the time of the amendment and the notice was
mailed within four years.

ORWER

Pursuant to the views expressed in the opinion of the
Board on file in this proceeding, and good cause appearing there-
for,

IT IS HEREBY ORDERED ADJUDGED A¥D DECREED, pursuant to
Section 18595 of the Revenue and Taxation Code, that the action
of Charles J. 1icColgan, Franchise Tax Commissioner, on the
protest of the Estateof | rvi ng G ant Thalberg, Deceased, to a
proposed assessnent of additional personal 1ncome tax in the
amount of #21,77,.14 for the year ended Decenber 3i, 1938, be and
the same is hereby sustained.

Done at Sacramento, California, this 17tk day of Wovember,
1948, by the State Board of Equalization.

Wn G Bonelli, Chairman
J. H. Quinn, *ember

.|, . geawell,  Menber
Geo. R Reilly, Menber

ATTEST: Dixwell L. Pierce, Secretary

7



