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OPL NLON

This appeal is made pursuant to Section 27 of the Bank and
Corporation Franchise Tax ict (Chapter 13, Statutes of 1929, as

amended) from the action of the Franchise Tax Conmi ssioner in
denyln? the claimof the Farmers and Merchants Bank of Long
Beach Tor a refund of tax in the amount of 429,96 for the tax-

abl e year ended Decenber 31, 1938.

_ Prior to 1937 ApPeIIant had acquired nunerous parcels of

I nproved real estate hrough_foreclosure proceedi ngs or convey-
ances in satisfaction of obligations. These properties were
held for sale, but while being so held were rented when it was
feasible to do so. The rental income and the expenses attribut-
able to the properties were reported in Appellant's returns of

I ncome, but a deduction was not clained for depreciation.
Several of the properties were sold in 1937. The sol e question
here at issue is the propriety of the action of the Conm ssioner
In reducing the basis for conputing gain or loss fromthe sales,
prescribed by Section 21 of the Act, by the amount of deprecia-
tion allowable under Section 8(f) during the period the properties
were held by Appellant.

It is the contention of the Appellant that the properties

thus acquired were not * . ,, used in the trade or business"

of the taxpayer, that depreciation was not allowable wth respect
to them under Section 8(t) and cannot, therefore, be taken into
consideration in conputing the adjusted basis for gain or |oss
on the sale of the properties. pel |l ant argues  that under
Sections 54 and 61 of the State Banking Act, it is prohibited
from engaging in the real estate business or acquiring rea
gstﬁte, gther t han pren1se% essen%|al ﬁo t he conducb.of Its ]

anki ng business, except throu orecl osure. proceedings, an

t hat i% such cases Iheptenure 8P Its owners |8 IS ?|n?9ed to the
tine required for liquidation and may not exceed ten years.

VW are of the opinion that the contention of the Appellant
cannot be sustained. Section 8(f) of the Act was adopted from

375



Appeal of Farners and Merchants Bank of Long Beach

Section 23(1) of the Federal Revenue sct of 1936and correspond-
ing provisions of prior Federal Acts, and as there enployed the
words "property used in trade or business" have been construed
to nmean E;operty "devoted to the trade or business" of the tax-
ayer. ittredge v, Conmissioner, 88 Fed. 2d 632. It has not
been deemed essential “That deﬁreC|abIe property be actively used
in the trade or business of the taxpayer, or that the particular
use be the principal business of the taxpayer. Kittredge v.
%ggmiiséonera supga; Yellow Cab %o, v. Driscoll, 24 Fed. Supp.
; independent Brick Compan 1 B.T.A. 862; Linc

Wills, 15 B.T-A- 660+ PrDaneh , 5 T.C. 7%1. Tt is
true that Appellant is not engaged in the real estate business,
and in fact is prohibited by law from so doing, but is engaged
in the business of loaning money upon the security of improved
realty, and the acquisition of t|t?e t hrough foreclosure” nust

be regarded as an intimately related aspect of that business.
By virtue of its nortgage or deed of trust the Appellant acquired
an equitable or legal interest in the property, ich was
"devoted™ to its trade or business in a nost essential capacity,
I.e., securing its funds against the default of borrowers, an
no less essential to that tunction was the acquisition of the
whol e of the property through foreclosure proceedings, its sub-
sequent mai ntenance, and sale.

This precise point was. passed upon by the Grcuit Court of
peals for the Fifth Crcuit in A L. Carter Co. v. Conm ssioner
143 Fed. 2d 296,where in answer t0 The sane contentiom made oy

the Appellant here, it was said,

"The managenment and adm nistration of foreclosed
Broperty IS an essential ingredient of the
usiness of financing." 143 Fed. 2d 297.

Wile this case involved a [unber conpany which, in addition to
Its regul ar business, constructed and financed the sale of hones,
the principles set forth therein are equally applicable to a
bank WhICh conducts simlar activities with respect to foreclosed
properties.

W regard as without nerit the Appellant's contention that
the action of the Conmm ssioner resulted in enploying in the
measure of its tax, incone of the Appellant in excess of its
"true i ncome", in alle%sd violation of the principle of Pacific
Co, v. Johnson, 285 U.S. 1480. That decision, which upheld the
inclusion I n the measure of the tax of the interest from tax-exenpt
bonds of the State and its political subdivisions, does not ,
however, in any way s%?%est_thai the "net income" Which is the
measure of the tax "he determ ned other than in accordance wth
the provisions of the Act.' Inany event, if the measure of
Appel lant's tax for any of the years during which it held the
Propertles exceeded its net or true Lncone that result flowed

romits own neglect to claimthe allowances for depreciation
to which it .was entitled, and Appellant may not by virtue of that
negl ect depart from the plain provisions of the Act as respects
the determnation of gain or loss fromthe sale of the properties.
Cf. United Btatesdv. pugqey, 274 U S. 295; Virginian Hotel Corpo-
ration V. Helvering,7T§_%.S. 523.
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WRWER

~Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor,

|T |I'S HEREBY ORDERED, ADJUDGED AND DECREED that the action
-of Chas. J. McColgan, Franchise Tax Commi ssioner, in denying the
claim of the Farmers and Merchants Bank of Long Beach for refund
of a tax in the amount of §429.96 for the taxable year ended
Decenber 31, 1938, pursuant to Chapter 13, Statutes of 1929, as
amended, be and the same is hereby sustained,

Done at Sacramento. California, this 24th day of July,
1947, by the State Board of Equalization.

Wn G_ Bonelli, Chairman
Geo. R Reilly, Menber

J. H Quinn, nber
Jerrold L. Seawell, Member

ATTEST:  Dixwell L. Pierce, Secretary
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