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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeals of HEMET)
FEDERAL SAVI NGS AND LQAN ASSOCI ATI ON, )
QUAKER CI TY FEDERAL SAVI NGS AND LOAN )
ASSQOCI ATI ON, FI RST FEDERAL SAVI NGS AND )

LOAN ASSOCI ATI ON OF ALHAMBRA, and )
REPUBLI C FEDERAL SAVINGS AND LOAN )
ASSCCI ATI ON )
Appear ances:

For Appellants: Richard Fitzpatrick, Attorney at Law

For Respondent: W M Walsh, Assistant Franchise Tax
Commi ssioner; Edward Sarkisian, Associate

Tax Counsel

OPI1 NI ON

These appeal s are made pursuant to Section 27of theBank
and Corporation Franchise Tax tct (Chapter 13, Statutes of 1929,
as anended) from the action of the Franchise Tax Conmi ssi oner
in denEéng claims for refunds of taxes for the taxable year
ended December 31, 1938. The Appellants and the amounts of
their respective clainms are Hemet Federal Savings and Loan
Association, $37.66; Quaker City Federal Savings and Loan
Associ ation, $432.41; First Federal Savings and Loan Association
of Alhanbra, $183.27;, and Republic Federal Savings and Loan
Associ ation, $490. 11.

The Commi ssioner concedes that overpayments of tax were
made in the amounts of the clainms but contends that the Appel-
lants are not entitled to refunds'of those anounts. There Is
no di spute concerning_ the facts. Onitting certain matters
which are inmmaterial to the determnation of the controversy,
the facts may be summrized as follows: Prior to 1938 the
Associ ations were chartered and doing business under the Cali-
fornia Building and Loan Association Act (Deering's Cener al
Laws, Act 986). TheY subsequent|y converted thenselves into
federal savings and loan associations pursuant to Section 12.11
of that Act and Section 5(c) of the Federal Home Ownerd Loan
Act of 1933 (12 U.s.C.A. § 146L), but the state associations
were not dissolved. The overpaynents were nade by the building
and | oan associations, except in the case of the Hemet Federal
Savings and Loan Association which, having been converted in
January, 1938, nmde its return and was taxed in the year of its
conversion and, accordingly, itself nade the overpaynment.

~Section 27 of the Bank and Corporation Franchise Tax Act
provides that the anount of an overpayment ",,.,shall be credited
agai nst any taxes then due fromthe taxpayer under this act, and
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the balance shall be refunded to the taxpayer or its successor

t hrough reorganization, merger, or consoli atl?n,,or,to st ock-
hol ders upon dissolution," = The Appellants fall within this
Section, in our opinion, only if they are the successors through
reorgapiéation of the state associations from which they were
converte

The term "reorgani zation” is defined in Section 20(g) of
the ict, but, as the Conm ssioner points out, only for the
purposes of Sections 20 and 21, relating to the recognition of
and the basis for determning gain or |oss. V& see no merit,
however, in the Comm ssioner's contention that "Since no ques-
tion of gain or loss or of basis arises herein, it is b kbeved
that the definition in Section 13(j) is controlling." | m s-
sioner's brief, page 3.) Section 13(j) expressly provides that
the "term 'reorganization' as used in this section means..."
and the definitron which follows would, accordingly? have no
nmor e pertlnenCY to the meaning of the termas used in Section
27 than woul d the definition appearing in Section 20(g),

VWere we to uphold the Comm ssioner's position, the State
woul d retain nmoney admttedly collected in excess of that to
which it was entitled. It i’s unnecessary for us to determ ne
herein that in no case would the restriction in Section 27
above quoted preclude the refundln% of an overpaynent to some

erson or corporation. Certainly, however, the absence from
ection 27 of any |anguage incorporating for purposes of that
Section the definition of "reorganization" contained in Section
13(%) and the express limitation of that definition to Section
13 do not ¢learly indicate any | egislative intent that the
definition applies as respects Section 27 so as to bar in the
Instant case refunds of the admtted overpaynents.

Some effect nmust, of course, be given to the phrase
"successor through reorgani zation." n view of the facts that
the Legislature was prOV|d|n%_fpr_refunds of overpaynents and
failed to incorporate the definitions of "reorganization" made
for other purposes, it seems to us that the |awrakers were far
more concerned in Section 27 with preventing the granting of
refunds to mere assignees, who m ght make a business of acquir-
ing clains for overpaynents of tax, than they were in excluding
glf_cjfjnants not meeting the technical requirements of those

efinitions.

The act containing no definition of "reorganization" as
used in Section 27, recourse nust be had to the ordinary meanin
of the term It is defined generally in 15 Fletcher, Cyclopedi
Corporations, Perm Ed., Sec. 7201, as follows:

"The term 'reorganization' signifies the act or
process of organizing anew. applied to cor-
porations, it denotes various proceedings and

transactions by which a succession of corpora-
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"tions i S brought about. Odinarily it involves
the creation of a new corporation to take over

the assets and property and continue the business
of the old one. This, however, is not necessarily
the effect of a reorganization. The terns of the
statute and the intention of the legislature and of
the parties may be nerely to continue the existing
corporation W thout any dissolution, under the.
sane or a different nane and with the same or
different powers, and under the same or a ‘
different management."”

Whet her the conversion of a state to a federal association may
be regarded as a reorganization depends of course upon the
character of the change resulting therefrom

Each building and |oan association had outstanding three
tﬁpes of securities, known as investment certificates, menber-
ship shares and guarantee capital stock. In the conversion of
the association each holder of investment certificates or nenber-
ship shares received in federal savings and |oan association
share accounts the full face value of his certificates or shares.
Each hol der of guarantee capital stock received federal share
accounts in the anount calculated as his respective interest in
the state association. It thus appears that after the conver-
sion the forner security holders of the state association enjoyed
as nearby the sane relative P03|tyon in the federal association
as coul d be arranged consi stently with the plan of conversion

_ Strong evidence of an extrenely close connection or rela-
tionship between the two associations is afforded by the |aw of
this State providing for the conversion. Section 12,11 of the
Calkf?qnla ui | ding and Loan Association Act reads, in part,
as follows:

"At the time when such conversion becones effective
as hereinbefore provided in this section 12.11 such
associ ation shall cease to be supervised by this
State and all of the progert¥,of such associ ation,
including all of its rignt, title and interest in and
to all property of every kind and character, whether
real , personal or mixed, shall inmediately, by
operation of law and wi thout any conveyance or transfer
atsoever and wi thout any further act or deed, he
vested in said association under its new name and
style as a Federal savings and |oan association and
under its new jurisdiction; and said Federal savings
and |oan association shall have, hold and enjoy the
sane inits own right as fully and tO tahe sa#n_e
extent as the sane was possesSed, held and enjoyed
by it as a State association and said Federal savings
and | oan association Shall continue responsible for
all of the obligations of said State association to

311



Appeal of Hemet Federal Savings and Loan Association,
aker City Federal Savings and Loan Association

Irst Federal Savings and Loan Association of Al hanbra,

and Republic Federal Savings and Loan Association

"the sanme extent as though said conversion had

not taken place; it being expressly declared that
such Federal savings -and [0an_associafion shall be
nerely a continuation of such Stafe association
under _a-new_name .and new jurisdiction and such
revision of its corporate SUTUCtUre as may bhe
considered necessary fOr lits proper operation
under salrd NEW jurisidction.” (Underscoring added.)

In the light of the foregoing considerations, a federal
association is properly to be regarded, in our opinion, as a
"successor through reorgani zation” of a state association wthin
the neaning of Section 27. W believe, accordingly, that the
Appel lants "are entitled to refunds of the overpaynents of tax
made by or with respect to the operations of their respective
predecessor state building and |oan associations.

_Mere nmention may be made of one other factor. In their
opening brief, Appellants stress the fact that taxes were collectec
from them by the Comm ssioner on the basis that they were reor-
gani zations of the state associations. The Conm ssioner replied
merely that this contention . ,,is answered fully in Merton 'Law
of Federal Taxation' (sic) Vol. 10,Sec. 60.14." ° (Comm ssioner's
brief, page 3.) That section states the general rule that the
government is not bound or estopped by erroneous rulings of its
officials or agents. \While we are not entirely convinced that
the contention is so easily answered, in view of our conclusion
as todthﬁjconstructlon of Section 27 the matter need not be further
consi der ed.

ORDER

“Pursuant to the views expressed in the opinion of the Board
on file in this proceedi ng and good cause appearing therefor,

IT |I'S HEREBY ORDERED, ADJUDGED AND DECREED that the action
of Chas. J. McColgan, Franchise Tax Conmissioner, in denying the
clains of Hemet Federal Savings and Loan Association, Quaker City
Federal Savings and Loan Association, First Federal Savings and
Loan Association of Al hanbra, and Republic Federal Savings and
Loan Association for refunds of tax in the anounts of $637. 66,
$432. 41, $183.27, and $490.11, respectively, for the taxable year
ended Decenber 31, 1938, pursuant to Chapter 13, Statutes of 1929,
as amended, be and the same is hereby reversed. The Conmi ssioner
IS herebydirected to allow a credit to each of said associations
against any taxes due fromit in an anount as follows: Hemet
Federal Savings and Loan Association, 37.66; Quaker City Federal
Savings and Loan Association, $432.41; First Federal Savings and
Loan Association, $183.27; and Republic Federal Savings and Loan
Associ ation $490.11; and to refund the bal ance of said amount to
It and otherwise to proceed in conformty with this order
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Done at Los Angeles, California, this 14th day of Novenber,
1945, by the State Board of Equalization.

Wm. G Bonelli, Member
J. H i NN, Member
Geo., R. Reilly, Member

ATTEST: F. S. Wahrhaftig, Acting Secretary
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