ﬂ@ﬂﬂlﬂﬂmﬂﬂHMH_NIIIH)NI)W)m

———— ———

BEFORE THE STATE BOARD OF EQUALI ZATION
OF THE STATE OF CALI FORNIA

In the Matter of the Appeal of %
R L. POLK & CO )

Appear ances:
For Appellant: W Coyd Snyder, Attorney at Law.

For Respondent: W M \Wlsh, Assistant Franchise Tax Com
2£SSIOPGY; James J. Arditto, Franchise Tax
unsel .

OP1l NI ON

Thi s apEeaI Is made pursuant to Section 25 of the Bank and
Corporation Franchise Tax Act (Chapter 13, Statutes of 1929, as
amended) from the action of the Franchise Tax Conmi ssioner in
overruling the protest of R L. Polk & Co. to a proposed assess-
ment of additional tax in the anmount of 392.34 for the taxable
year ended December 31, 1937.

Appel lant is a Delaware corporation engaged in the business
of printing and publlshln% city directories and other statistica
publications throughout the cities of the United States. It
operates in forty-three states, the District of Colunbia and the
Territory of Hawaii, Revenues are derived from sales of direc-
tories and advertising therein, direct mail advertising service,
erntlng, banker's encycl opedias and certain special services.

he operations carried on entirely within California, consist of
the sales of directories and advertising therein. Ofices are

|l ocated in various states. The offices in California are |ocated
in the various cities or counties where the respective directories
are published and in nost cases the unit publishing the particular
directory keeps its own books, An office maintainéd at Detroit,
M chigan, for admnistration ﬁurposes acts as the central and
coordlnatln% office for all the R L. Polk publications throughout
the United States,

pellant's return of inconme for 1936 was filed on a separate
accounting basis, the tax being based on gross receipts from
California operations less (1) direct expenses incurred and paid
in California, and (2) a portion of the general administrative
expense of the Detroit office. The Commssioner redeterm ned
Appel l ant's net income from business done in this State through the
use of an allocation fornula pursuant to Section 10 of the Act.
In making the fornula conputation for the allocation of income,
the Commssioner included an itementitlied "work in progress” in
the property factor of the fornula. The itemis included in
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Appellant's inventory and is made up from certain costs represent-
I ng amounts expended for suchIPurposes as canvassers' salaries,
en%raV|ng and art work, printing, proofreading and revising,
scheduling salaries, conpilation salaries and telephone service.
These expenditures are made within a given year to keeP Appel [ ant's
staff of enployees busy in building up office records for {)heh
Broduct[on of directories to be sold in an ensuing year. t"has
een stipulated by the Appellant and the Comm ssioner that the
taxabl e al | ocabl € incone of Appellant for the income year 1936
under the Bank and Corporation Franchise Tax Act is $333,952.21.

The sole question for our consideration is the propriety of
the action of the Conmissioner in including the item"work in
progress" as a factor in the allocation fornula conputation through
vﬂ[chspetdetern1ned Appel lant's net income from business done in

is State.

~ The Appellant contends that the item "work I N progress” Is
an intangi ble and, therefore, not properly to be regarded as an
inventory itemor included in the allocation formula conputation
This position is apparently based upon the theory.that since
Section 10 of the act nentions "value and situs of tangible.
property" as factors which nmay be considered by the Conm ssioner.
In making an allocation, he is precluded from considering intangi-
bles as a factor. The Comm ssioner contends, on the other hand,
that the statistics are Appellant's stock in trade and that it
Is this material which it seitls and by which it is enabled to
earn a profit. He conpares the "worK in progress" itemto the
inventory of a manufacturer and argues that since conpleted
publications are included in the property factor of the fornula
partially conpleted ones, constituting "work in progress", should
al so be 1 ncl uded.

~ Although Section 10 nmentions tangible property as an allo-

cation factor, it does not follow by reason of that specific
reference that |ntan?|ble_personal property is necessarily to be
excluded fromthe allocation fornula. The Section does not
require the use of any particular factors. It nmerely lists five.
factors and authorizeS the determnation of net inconme from busi-
ness done in this State through an allocation upon the basis of
such factors.". . .ot by reference to these or other factors.. ."
We woul d not be warranted, accordingly, in upholding the position
of the Appellant nerely on the basis of a deternination that the
I tem "work i n progress™ i s an intangible.

Even though it be assumed, then, that the itemis an intangi-
ble, it is necessary for us to consider whether the Conmm ssioner
was justified in enploying it in the allocation formula. Under
the decision in Butler Brothers v, McColgan, 315 U. S. 501, the
Appel  ant rmust establTsh by "clear and cogent evidence" that the
fornula of apportionnment applied by the Comm ssioner resulted in
the taxation of net incone not derived from business done in this
State. A?ﬁellant or|ﬂ|nall contended that its income from opera-
tions in this State should be determned on the basis of its
separate accounting of its California business. This position
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based on the decision of the California District Court of Appea
in the Butler Brothers case (102 P. (2d) 776), was, however,
aﬂparently abandoned 1n view of the reversal of that decision by
the California Supreme Court (17 Cal. (2d) 664), which was
affirmed by the United States Suprene Court.

So far as the ™"work in progress” is concerned, Appellant
argued only that the itemis an intangible and not an inventory
itemand that it is therefore not includible in the allocation
formula. Appellant has in no way established by "clear and cogent
evidence, " as required by the Butler Brothers case, that as a
result of the inclusion of the Ttem the formula applied by the
Conm ssioner resulted in the taxation of income not derived from
this State, Nor may it be said that the fornula appears on its
face to be unreasonable. In view of the nature of the Appellant's
business, it is not inplausible to regard the "work in progress”
itemas simlar to the partlaII% completed products of a nmanu-
facturer which would of course be included in the property factor
of the allocation formula. In the light of these considerations,
Partlcularly the lack of evidence as to the unreasonabl eness of

he method of allocation, the action of the Comm ssioner nust in
our opinion be sustained.

— ey am = ame

_Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED that the action
of Chas. J. McColgan, Franchise Tax Commissioner, in overrullng_
the protest of R L. Polk & Co. to a proposed.assessnent of addi-
tional tax in the amount of $392.34 for the taxable year ended
Decenber 31, 1937, pursuant to Chapter 13, Statutes of 1929, as
anended, be and the sanme is hereby sustained.

Done at Sacramento, California, this 26th day of Cctober
1944, by the State Board of Equalization

Wn G Bonelli, Menber
Geo. R Reilly, Menber
J. H Quinn, mber

ATTEST: Dixwell L. Pierce, Secretary
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