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BEFORE THE STATE BOARD OF EQUALI ZATION
OF THE STATE OF CALIFORNIA

In the Matter of the Arppeal of %
EDMUND F. SPELLACY )

Appear ances:
For Appellant: ™. H Poole, Public Accountant,

For Respondent: .M, Wl sh, Assistant Franchise Tax Comm s-
€$onerf James J. Arditto, Franchise Tax
unsel .

OPI NI ON

This appeal is made pursuant to Section 20 of the Persona
| ncome Tax Act %Chaé)t er 329, Statutes of 1935, as anended) from
the action of the Franchise Tax Commissioner in denying the claim
of Edmund F. Spellacy for refund of interest on taxes overpaid
for the years 1936 and 1937 in the amounts of $80.20 and #343.60,
respectively.

~During those years Appellant, a nenber of the faculty of the
University of \Washington, entrusted one Gordon Gay, a broker
with cash and securities of substantial ampunt for investment.
Gay comitted suicide on March 23, 1939, leaving a note stating
that "My suicide is the result of my financial mess." Audit of
Gray's accounts showed that he had msappropriated or enbezzled
funds and securities of his clients in very large anounts. In the
years 1936 and 1937 Gray periodically made reports to Appellant
I ndi cating purchases and sales of securities and for those years
he prepared state and Federal incone tax returns for Appellant
showing a substantial income from such transactions, later ascer-
tained'to be false and fictitious. Wthout know edge of the
falsity of such returns Agpellant executed and filed them After
the suicide of Gay in 1939, Appellant filed claims for refund of
t he taxeserroneously paid the State for the years 1936 and 1937
The Commi ssioner al’lowed the clainms and refunded $80.20 for the
year 1936 and $343.60, for the year 1937. He did not, however,
allow interest on the anounts of the overpaynments and Appel | ant
thereupon filed this appeal from that action

Section 20 of the Personal Income Tax Act provides that

"Interest shall.be al|owed and paid upon any over-
payment of any tax, if the overgayment was not
made because ‘of an error or miscake ¢a the part of
the taxpayer, at the rate of six per cent per
annum , .
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The only question presented to us, accordlngl¥, I s whet her
the overpaynents of tax for the years 1936 and 1937, occasi oned
by the filing of returns show ng'taxable incone which in reality
did not exist, were due to errors or mstakes on the part of the
t axpayer. o

~Since the Act does not define the terms "error or m stake"

it is proper to consider the purpose for which the terns vere
used in determning the neanlqg to be ascribed to them !N 1€
Coddard, 24 Cal App. (2d) 132, 140. It is, we believe, rather
obvious that the Eeglslature i ntended through their inclusion to
relieve the State from the burden of paying interest on an over-
paynment of tax in a case in which the overpayment was made solely
as a result of some act or omission of the taxpayer

The erroneous rePortlng of nonexistent income in the instant
case was clearly due to_a mstake of fact as _distinguished from
one of law  People ..TaMarxv,?0.Cal. (2d) 705 ,210-.People v.
Kelly .35 Cal. App. (2d) 571, 574. The, St ate played no part
whatever i n such erroneous reporting, having nade no assessment
of the tax, issued no ruling providing for the payment of the
amount of the excess or taken any other action which mght in any
way be held attributive to the overpayment.

Wiile it may be doubted whether definitions of mstake for
such purposes as the reformation of an instrument or relief from
a judgment are here material, it may be observed that the term
has been defined as follows:

. .™a mstake exists when a person, under some erroneous con-
viction of law or fact, does or omts to do some act which, but
for the erroneous conviction, he would not have done or onitted.
It may arise either from unconsciousness, ignorance, forgetfulness,
i nposition or msplaced confidence.'" Salazar v. Steelmn, 22
Cal . Ppp. (2d) 402, 410, quoting from Burton v, AnErican Bondi ng
& Trust Co., 182 Ky. 637, 206 S.W. 884; emphasis added. O her
authorities defining mstake as including actions or om ssions
resul ting fromnié%kumd confidence include Sawer Coal & Ice Co
v. Kinnett-Odom Co., 192 Ga. 166, 14 S.E. (2d) 879, and Davis v.
St euben School Township,19 Ind. App. 694, 50 N.E 1.

In view of these considerations, we are unable to conclude
that the Comm ssioner acted unreasonably in refusing to allow
the Appellant interest on his overpayments of tax.

ORDER

_Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cuase appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED that the action
of Chas, J. McColgan, Franchjse Tax Conmmi ssi.angr in denying the
claim of Edmund F. Spellacy for refund of interest On taxes over-
gald for the years 1936 and 193'7 in the anmpunts of $80.20 and
343.60, respectively, pursuant to Chapter 329, Statutes of 1935,
as anended, be and the sane is hereby &stained.
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Done at Sacramento, California this 19th day of July, 1944,
' by the State Board of Equalization.

R E. Collins, Chairnman
Wn G Bonelli, Menber
J. H Quinn, Menber

ATTEST: Dixwell L. Pierce, Secretary

267



