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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of ;
MECHANI CS & MERCHANTS NATI ONAL BANK )

Appear ances:
For Appellant: Arthur Andersen & Co., Accountants (by brief)

For Respondent: Chas. J. McColgan, Franchi se Tax Conm ssioner
(by brief)

ORLl Nk ON

This appeal is made pursuant to Section 27 of the Bank and
Corporation-Franchi se Tax-Act (Chapter 13, Statutes of 1929, as
anended) from the action of the Franchise Tax Commi ssioner in dis-
al l owi ng under date of Cctober 29, 1941, claims for refund of taxes
overpaid in the amounts of $39.37 and $161.98 for the taxable years
ended Decenber 31, 1938, and Decenber 31, 1940, respectively, based
upon the inconme of the bank for the years ended December 31, 1937,
and December 31, 1939, respectively.

In conputing taxable income for the incone years ended December

31, 1935, and Decenber 31, 1936, Appellant clainmed as deductions
fromgross incone the anounts of §532.12 and $2,202.21 for the res-
Pectlve years. Each of these deductions, concededly erroneous, was
aken as a proprotionate wite-off of premums on bonds which Appel-
| ant believed could be witten off over the period remaining prior
to maturity of the bonds. By reason of these erroneous deductions
which were not disallowed Appellant obtained reductions in the tax
measured by the incone year ended Decenmber 31, 1935, in the amount
of §42.57, and in the anmount of $176.18 in the tax neasured by the

i ncone year ended December 31, 1336.

pel |l ant having sold certain bonds during the incone years
1937 and 1939, conputed %aln or loss upon such sales as being the
di fference between anounts received therefor and the anortized costs
thereof, i.e., original cost |ess amount of premumwitten off.
Thereafter, on July 28, 1941, Appellant filed its clains for refund
and alleged therein that in conputing gain or loss on the sale of
the bonds, the original cost basis should have been used rather than
the anortized cost which was used by Appellant in conmputing incone
on franchise tax returns as filed.

ResPondent concedes that Appellant overpaid its taxes in the
amount clai med but disallowed the claimbecause the previ ous under-
paynents of tax exceeded the overpaynents, relying upon the doctrine
of " recoupment .
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~Section 24(d), as anended by the Statutes of 1939, page 2961,
provides, in part, as follows:

"Wien the correction of an erroneous inclusion or
deduction of an item.in the conputation of income

of any year results in an overpaynent for one year
and a deficiency for another year, the overpaynent,

if the period within which credit for the overpaynent
may be allowed has not expired, shall be credited on
the deficiencv. _if_theperiod within which the

deficiency may’be proposed has not -ex€Xpiredanand the
balance. 1f any, sﬁall be credited oor. refuded as
provide: in Section 27...." (Enphasi s added)

In this case there was an erroneous inclusion in two years,
and an erroneous deduction in two other years involving the same
bonds and arising out of the same mstake in the manner of conput-
ing income and |oss on the bonds. The period within which a defi-
ciency mght be proposed had aIready expired and, therefore, the
Commi ssi oner was not authorized by this section to credit the over-
paynents agai nst the underpaynents.

~Section 27, as anmended by the Statutes of 1939, page 2965,
provides, in part, as follows:

"If, in the opinion of the Conm ssioner, or the
Board of Equalization, as the case may be, there
has been an overpaynent of tax, penalty or interest

. by a taxPayer for any year for an)é reason, the
anount of such overpayient shall be credited against
any taxes then due fromthe taxpayer under this act,
and the balance shall be refunded to the taxpayer ...
. " (enphasis added)

~Section 25, as anmended by the Statutes of 1939, page 2962,
provides, in part, as follows’

", . . . wihen @ deficiency has been determ ned and
the tax has becone final under the provisions of
this section, the conm ssioner shall nmail notice
and demand to the taxpayer for the payment ther.enf,
and such tax shall be due and pa¥able at the expir-
ation Of ten days fromThe date of such notice and
demand. .«." (enphasis added)

W are mndful of the fact that the word "due" has a double
meaning, |t does not mean invariably that the nmoney is inmediately
payable. = It is sometimes so used, but it iz also used to refer to
an existing obligation which may be payable at sone future tine.
(Peopl e v. _Bucklas,57 A C A 89,92,? Ve deem it unnecessaLy,, how
ever, to decide 1n what sense the word "due" i S used in Section 2%.
| nsofar as the problem now before us is concerned Section 24(d) is
the nore specific and indicates the intention of the Legislature
that an overpayment may not be credited on a deficiency if the period

. within which the deficiency may be proposed has expired.
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- Since 1928, the Federal Incone Tax Law has been sonewhat
simlar in substance although not in form to the abgve-quoted
provisions of Section 24(d). (Revenue Act of 1928, Sections 607
and 609),, .Ln McEachern v, Rose, 302 U.S. 56, the court held that
the Government could nof do what the Franchise Tax Commi ssioner
here is attenpting to do, saying in part:

"Je may assune that, in the circumstances, equitable
principles would preclude-'recovery jn the absence of
any statutory provisions requiring & different result.
But Congress has set limts to the extent to which
courts mght otherwise go in curtailing a recovery of
overpaynents of taxes because of the taxpayer's failure
to pay other taxes which mght have been but were not
assesSed against him Section 607 of the 1928 Act
decl ares that any.Pa¥nent of a tax after expiration of
the period of limtation shall be considered an overpay-
ment and directs that it be 'credited or refunded to
the taxpayer if claim therefor is filed wthin the
gerlod of limtation for filing such claim' and section
09(a) of the 1928 Act provides that 'Any credit against
a liability in respect of any taxable year shall be void
i f any payment in respect of such liability wuld be con-
sidered an overpaynment under section 607.! These pro=-
visions preclude the Government from taking any benefit
from the taxpayer's overpaynent by crediting it against
?ntunpqu tax whose collection haS been barred by [im-
ation,

One of the cases relied on by Respondent is Stone v. White,
301 U.S. 532. That. rase, however, has been distinguishedin
McEachern V. _Rose (supras, Lyeth v. Hoey, 112 Fed. (2d) 4, 7,
and Lynchburg Coal and Coke To. v. U. S, 47 Fed. Supp. 916, 921.
In Lynchburg Coal and COKE Co, V. U™S., the court sald:

"The case of Josephine V. Hall v. U S., 43 F. Supp.

130, 95 Ct. d. 539, recently decided by this court,
Is directly in point. The Hall case followed McEachern
v. Rose, 302 U S. 56, and that case is.likew se con-

trolling here. Plaintiff urges that the case of Stone
v, Wiite,30 U, S s32 should control this case.

But the statutory provisions directly applicable here

were not applicable in Stone v. Wite. There trustees
aid a tax upon income of a trust, which tax should have
een paid by the beneficiary. It was tinmely, though
erroneousl y "assessed against  the trustees before, and
aid by themafter, the statute had run agarnst collec-
lon fromthe beneficiary. The Court, because of the

trustee-benef|0|a2¥ relation, treated the payment as

if it had been made by the beneficiary herself, as it

was made from her funds, though the amunt was |ess

than it would have been if assessed against her. So

the beneficiary was really suing to get back money which
she had in fact owed and which had been paid out of her

funds by her trustee. It was a clear case for the
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equi tabl e doctrine of recoupment in the absence of
a controlling statute. The court held that since
the collection fromthe trustees, ;hou%h erroneous,
was not barred by limtation, sectjon 607, which
relates only to oOverpaynments barred by limtation,
was not agqﬂicable. “In the instant case, sections
608 and 609 are applicable, and we cannot disregard
them" (enphasis added)

In this case it was the governnment that relied on the _
statute and the taxpayer who sought a recoupnent on the authority
of Bull v. United Stafes, 297 U~ S. 247. he governnment's con-
tention was “SUSTarl ned.

In Lyeth v, Hoey (supra) the court said:

"Recoupment Of a barred claimwas allowed in Stone
v. Wiite, 301 U S. 302, but the court distinguished
that decision in McEachern V. Rose, supra, on the
round that in Stone v. Wite a credit could not
ave been taken under either sections 607 or 609(a),
or under section 322 of the Act of 1932, 26 U 3S. C. A
Int, Rev. Acts, page 571, for the reason that rlghts
of different taxpayers were there involved. As the
case did not fall wthin sections 607 and 609(a) the
court was free to apply the general equitable doctrine
of recoupment,"

It is our opinion that these cases support the position
o{_ApQ?IIant and that the Appellant is entitled to the refunds
cl ai med.

_ Lewis v. Revnolds, 284 U S. 281, cited by Respondent,
unli ke the present appeal, involved taxes for only one year
There was, In fact, no overpayment of tax for that year and,
anordln%Ly, that decision is not in point. Attorney GCeneral's
Opinion No. 8452 cited by Respondent was issued prior to, and
did not involve, the amendnent of 1939 to Section 24

Respondent calls attention to the fact that Section 24 is
a section dealing wth interest and additions to the tax. \Wile
it deals principally with those subjects it is not limted to
them The section heading and subheadi ngs which aPﬁear in sone
publications containing the Act are not a part of e Act itself.

The Conm ssioner should proceed to have the refund made.

QARDER

Pursuant to the views expressed jn the opinion of the Board
on file in this proceeding, and good cause appearing therefor

| T 1S HEREBY ORDERED, ADJUDGED, AND DECREED that the actijon
of Chas. J. McVolgan, Franchise Tax Comm ssioner, in disallowng
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refunds in the ambunts of $39.37 and $161.98 of tax oveagaid
for the taxable years ended Decenber 31, 1938, and Decenber 31
1940, respectively, neasured by the incone for the years ended
December 31,1937, and Decenber 31, 1939, respectlvelﬁ, pur suant
to Chapter 13, Statutes of 1929, as anended, be and the same 1is
hereby reversed. Such action is hereby set aside and the Conm s-

sioner is hereby directed to proceed in conformty wth said
opi ni on.

Done at Sacranento, California, this 15th day of July 1943,
by the State Board of Equalization
Col l'ins, Chairnan

R E
J. H _Qinn, Menber
Geo. R° Reilly, Menber
ATTEST:  Dixwell L. Pierce, Secretary
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