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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNIA

In the Matter of the Appeal of g
C. H WILCOX )

Appear ances:
For Appellant: R Ernest Brotherton, Attorney At Law

For Respondent: Frank M Keesling, Franchise Tax Counse

OPLNLON
This is an appeal pursuant to Section 20.of the Personal
Incone Tax Act of 1935 EChap_ 329, Stats. of 1935) from the actio:
of the Franchise Tax Comm ssioner in denying Appellant's claim
for a refund of tax alleged to have been overpaid by himfor the
taxabl e year 1936 in the amount of $422.10,

The Appellant is a resident of California and beneficiary
under certain testamentary trusts, and _during the year 1936
received income as such beneficiary. The testatorS and trustees
were all residents of the Territory of Hawaii, and the trust
property consisted of intangible personal property, the physica
evi dences of which were also in the Territory of Hawaii, in the
possession and control of the trustees. The Appellant reported
this trust income in the return which he filed for the year
1936 under the Personal Income Tax Act, and paid income tax
t hereon pursuant to the.PrOV|S|ons of Section 12(c) of the Act.
Subsequently he was notitied by the Tax Conmissioner of the
Territory of Hawaii that a tax was due to said territory on said
i ncone under the follomﬂng ErOVISIon of the Hawaiian income tax
statute &Chap. 65, Revised Laws of Hawaii, 1935 Sec. 2033, Sub-
iggggon , as anended by Act 120, A-45, Session Laws of Hawaii,

"G oss incone includes all gains, profits and in-
cone derived or received fromany and every source
inthe Territory, "whether or not” connected with a
trade or business, and also all gains, profits and

i ncome derived or received fromall property owned
and every tradeorbusiness carried on'in the Ters
ritory and also all comm ssions, fees, wages,

sal ar1es, bonuses, and every ané all other Kkinds

of compensation paid for or attributable to personal
services performed within the Terrltory, and also all
di vidends received having a situs for taxation within
the Territory,"

Appel lant's claim for refund is based on Section 25(a) of
hF Personal Incone Tax Act of 1935, which reads in part as
0

t
fol | ows:
243

N\

TR



Appeal of C H WIcox

"Whenever a resident taxpayer of this State has becone
|iable to incone tax to another state or country upon
his net inconme, or any part thereof, for the taxable
year, derived from sources wthout this State, and
subject to taxation under this Act, the anount of
Incone tax payable by himunder this Act shall be
credited with the anount of income tax so paid by
himto such other state or country . .."

_ The Comm ssioner's action in denying the claimfor refund
IS based on the position that the income in question was not
"derived from sources wthout this State”, within the neaning of
the above quoted provision, and the .proprlet?/ of this position
Is the sole question presented by this appeal.

The testators and trustees were all residents of Hawaii,
where the trust was managed and control |l ed and where the physica
evidences of the intangibles constituting the trust reswere
| ocated.  Under these circunstances, despite the fact that the
I ncone was subject to taxation in this State, just as it would
have been had it been derived fromland in Hawaii, (Cohn v,
Graves, 300 u, S. 308) the income had a source in the Territory
of Hawaii. (Lowy v, Los Angeles County, 38 Cal. App. 158,
175 Pac. 702, Safe Deposit and Trust Co. v, Virginiai; ~280.0 S,
83.) Accordingly, we are of the opinion that under éectio_n 25
Aﬁpellant Is entitled to a credit on account of the tax paid
the Territory of Hawaii with respect to such income.

_Pursuant to the views-expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED that the action

of Chas. J. McColgan, Franchise Tax Commi ssioner, in denying
the claimof ¢, H Wlcox for a refund of personal incone tax
in the anount of 422,10 for the taxable year ended Decenber 31,

36, be and the same is hereby reversed. The Commissioner is
hereby directed to give credit to C. H, Wlcox for said anount
of 422,10 paid by said C. H WIlcox for said year or to refund
said amount to said C. H WIlcox and otherwise to proceed in
conformty with this order.

Done at Sacranentn.Galifornia, this 15th day of Novenber,
1939, by the State Board of Equelization,

Fred E,. Stewart, Member
George R Reilly, Menber
Harry B. Riley, Menber

ATTEST: Dixwell L. Pierce, Secretary
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