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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of g
MARCUS- LESO NE, | NC. )

Appear ances:

For Appellant: L. C Marcus, its Presidenté .Riocen Coombes
Attorney; John W Borrows, Certified Public
Account ant _ _

For Respondent: Frank M Keesling, Franchise Tax Counse

OPINION
This is _an appeal pursuant to Section 25 of the Bank and
Corporation Franchise Tax Act ;Chapter 13, Statutes of 1929,
as anmended) from the action of the Franchise Tax Comm ssioner
in overruling the protests of Mrcus-Lesoine, Inc. to his pro-
posed assessments of additional taxes in the amounts of $44l1.02,
$1,526,69, and $1,027.33, based upon the income of the corpo-
ration for the years ended Decenber 31, 1933, Decenber 31, 1934
and Decenmber 31, 1935, respectively. A portion of the addition?
assessnent was due to the fact that the Conm ssioner attributed
to the Appellant net income supposed to have been earned by the
Marl es Loval on Conpany and the Lesoine-Mrcus |nvestment Co,
partnershi ps owned and operated by the two stockhol ders of
pel lant, = each of whom owned a flft% Percent interest in each
of the three organizations, and the balance of the assessnent
resulted from the Commissioner's action in allocating to
California the entire amunt of AP ellant's interest income.
Since the hearing in this matter the Comm ssioner has reconputed
the Appellant's net inconme for the years in question, arriving
at the amounts of §4,735.98, $27,014.18, and $12,096.62,
respectively, and he has also reconmputed the portion of Appel-
lant's income (or |oss), exclusive of its interest income,
al locable to Californila. The Conmi ssioner has consented to the
entry by the Board of an order requiring reductions in the
roposed assessnments in accordance wth these revised computa-
lons. Except as to the treatnent of interest, no objection
to the revised figures has been expressed by the Appellant, so
that the only question remaining for decision is the amount of
interest incone to be allocated to California.

The relevant provisions of the Bank and Corporation
Franchise Tax Act are contained in Section 10 of the Act and
are as follows:

"..If the entire business of such bank or
corporation is not done within this State, the
tax shall be according to or measured by that
portion thereof which is derived from business
done within this State. The portion of net

I ncome derived from business done within this
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State, shall be determned by an allocation
upon the basis of sales, purchased expenses of
manuf acturer, pay roll, value and situs of
tangibl e property, or by reference to these or
other factors, or by such other nmethod of
allocation as is fairly calculated to assign to
the State the portion of net income reasonably
attributable to the business done within this
State and to avoid subjecting the taxpayer to
doubl e taxation."

It appears that the Appellant, a donestic corporation, is
en a?ed in selling nerchandise in California and in other states
and that many of Its sales are made under conditional sales
contracts. ring the years 1933, 1934 and 1935 the Appel | ant
received interest in connection wth these contracts in the
amount s of $15,023.60 ,#19.529.47 and $25,931.86, respectively,
and it is the Commissioner's position that these anounts,
except to the extent that they were offset by the net |osses
otherwi se attributable to California for the years 1933 and 193°
must be included in the neasure of the tax. has, accordingly
in reconputing the measure of Appellant's tax deducted from
Appel lant's total net incone for each year the amount of such
interest income for that year, and the follow ng proportions
of the resulting figures have been allocated to California:

For 1933, 69.4 percent, for 1934, 57.89 percent, and for 1935,
72.69 percent. To the amount thus allocated to California

he has added the total amount of the interest income. The

only justification offered by himfor attributing the entire
interest incone to Californi'a isthat the Appellant is a donesti
corporation and that therefore the contracts have their situs
for taxation in California and the interest on the contracts has
its source in California. The Appellant, on the other hand,
states that a portion of such interest inconme was derived from
busi ness done inOregon and Washington, and in this connection
explains that some of the contracts were for goods sold by its
Oregon and Washington branches from stocks marntained in those
states and that the paynents of principal and interest on these
contracts were collected by the branch offices and deposited

in Oregon and Wshi ngton banks.

W believe that the action of the Comm ssioner cannot be
sustained. Under the provisions of Section 10 of the Act,
above quoted, there nust be excluded from the neasure of the
tax all income attributable to business done outside the state
(Matson Navigation Co. v, State Board of Equalization, 297 U.S.
441, 446%. I'n our OPIHIOH t he Conm ssioner has ignored the
Inportant fact that the negotiation of the conditional sales
contracts constituted an integral part of Appellant's merchandis
|ng activities, a portion of which-took place outside the state.
Under these circunstances the interest must be regarded as
havi ng-been derived in part from business done outside Cali-
fornia, and the fact that the contracts may have been subject
to property taxation exclusively in California is inmterial
I nasmuch as the record discloses no facts indicating the greater
accurac% of any other method, we believe that the interest.
shoul d be allocated to sources within and without California on
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the sanme basis as the bal ance of Appellant's incone.

ORDER

~Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor,

|T I'S HEREBY QRDERED, ADJUDGED AND DECREED that the action
of Chas, J. McColgan, Franchise Tax Commi ssioner, in overrulln?
the protests of the Marcus-Lesm ne, Inc. to progosed assessnents
of additional taxes in the anounts of $441.02,%51,526,69 and
$1,027.33, based upon the incone of said corporation for the
years ended Decenber 31, 1933, Decenber 31, 1934, and Decenber
31, 1935, respectively, be and the same is hereby nodified.
The said Commi ssioner i's hereby directed to revise said assess-
nments by means of & conputation that recognizes as Appellant's.
total net incone for said years the anounts of ¢4,735.98,
$27,014.18 and $12,096,62, respectively, and_that al I'ocates to
California 69.4 percent, 57.89 percent and 72.69 percent,
respectively, of such amunts.

‘Done at Sacranento, California, this 15th day of Novenber,
1939, by the State 'Board of Equalization.

Fred E. Stewart, Menber

Geor ge Reilly, Member
Harry B. Riley, Menber

ATTEST: Dixwell L. Pierce, Secretary
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