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BEFORE THE STATE BOARD OF EQUALI ZATI ON ---
OF THE STATE OF CALI FORNIA

In the Matter of the Appeal of ;
FOURTH AND MARKET STREET GARAGE )

Appear ances:

‘For Appellant: Chas. J, Evans, its President; Nathan
Spi vock, Account ant

For Respondent: M Wal sh, Assistant Franchise Tax Com
m ssioner: Frank M Keesling, Franchise
Tax Counsel
OPLNLON

Thi s apEeaI Is made pursuant to Section 25 of the Bank and
Corporation Franchise Tax Act (Chapter 13, Statutes of 1929, as
anended) from the action of the Franchise Tax Conmm ssioner in
overruling the protests of the Fourth and Market Street Garage,
a corporafion, to his proposed assessments of additional tax in
the amounts of $69.03 and $107 for the taxable years ended
April 30, 1936, and April 30, 1937, respectively.

The Appellant clained deductions in its returns of income
for the years ended April 30,1935, and April 30, 1.936, in the
amounts of $3,600 and $7,500, respectively, as salary paid to
M. Chas. J. Evans, its President and Genéral Manager. = The
Comm ssi oner allowed deductions for the salary of . Evans in
the amounts of $1,800 for the year ended APrI 30, 1935, and
$5,000 for the fq]IOMAng fiscal year, disallowed the bal ance of
the deduction clainmed by.Aﬁ?eLIant for each year and upon the
basis of that action levied his proposed assessments. The only
question presented herein for our consideration is the validity
of this action of the Conm ssioner.

The Appellant, a famly corporation, conducts a.public
garage business in the Gty and County of San Francisco. During
fhe i'ncome year ended April” 30, 1935, it received gross incone
fromits operations in the anount of $69,291,53 from which it
derived a net income of 525,80, |In the follow ng incone year
its gross incone and net income were §95,171.80 and $3,809.48,
respectively. Dividends were not declared or paid by it during
ei ther year.

To establish that the salary paid by Appellant to M.Evans
was conparable in anmount to that paid by |ike enterprises
for services simlar to those pertorned by him evidence was
of fered showing that two garages in the Gty and County of San
Francisco with areas about one-half of that of Appellant's
%grages pai d their managers $375 and $400 a nonth, respectively.
evi dence was offered by Appellant, however, as to the anount
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of business conducted by those garages. \Wile no reference was

made to the matter, it "appears safe to-assume that the managers.

of those garages devoted their emyire. time to the business affairs

of their respective enployers, whereas M. Evans divided his time

between Appellant's affairs and those of the Evans Auto and Truck

ﬁgntal Conpany of which he was also the President and Genera
nager.

The Appellant is entitled under Section 8(a) of the Bank and
Corporation Franchise Tax Act to deductions fromits gross incone
for the incone years in question of ampunts representing reasonable
al  onances of conpensation to M. Evans for personal services
rendered by himduring those years. \Wile we are unable to con-
clude fromthe facts set forth herein that the Conm ssioner acted
unreasonably in limting the allowance for the salary of M. Evans
to 5,000 for the inconme year ended April 30,1936,weare of the
oglnlon that his action in dlsa||0MAn% $1,800 of the deduction of
$3,600 claimed by the Appellant for the incone year ended Apri
30, 1935, was | nproper

_ The Appellant's business was, it is true, larger during the
i ncome year ended April 30, 1936, than durlnP the prior income
ear, but the amount of $1,800 al'l owed as salary by the Comm ssione.
or that prior year is clearly an inadequate conpensation for the
service performed by M. Evans. The difference In the amunt of
busi ness done during the two years does not, in ouropinion,
jUStlfg the disallowance of any portion of the salary deduction
of $3,600 clained by the Appellant. In the case of the incone
ear ended April 30, 1936, however, the facts hereinabove set
orth respecting the size of the Appellant's business, the division
of M. Evans' tinme _between the business affairs of the Appellant an:
t he Evans auto and Truck Rental Cbnpaq¥ and the salary paid to him
for the service to it éSee Appeal of Evans Auto and Truck Renta
Conpany, decided this day) do not, we believe, establish that the
action of the Commssioner in allowng a deduction for the salary
of M. Evans in the amount of 35,000, rather than in the anount of
$7,500 claimed by the Appellant, was unwarranted.

~ The action of the Conmm ssioner with respect to hlszfroposed

addi tional assessment for the taxable year ended April 30; 1936,

based upon Appellant's income for the year ended April 30, 1935,

shoul d, accordingly, be reversed and his action with respect to

the assessnent for the taxable year ended April 30, 1937 - based

gpon pellgnt's income for the year ended April 30, 1936, should
e sustai ned.

_Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor

| T I'S HEREBY ORDERED, ADJUDGED AND DECREED that the action
of Chas. J. McColgan, Franchise Tax Commissioner, in overruling
the protest of the Fourth and Market Street Garage, a corporation
to a proposed assessnent of additional tax in the anount of $69.03
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for the taxable year ended April 30, 1936, be and the same is
hereby reversed and that the action of said Conm ssioner in over-

ruling the protest of said corporation to a proposed assessment

of additional tax in the amount of $107 for the taxable year ended
April 30, 1937, be and the same is hereby sustained.

‘Done at Los Angeles, California, this 14th day of Decenber,
1938, by the State Board of Equalization.

Richard E. Collins, Chairman
Wn G Bonelli, Menber
Andrew J. Gal | agher, Menber

ATTEST: Dixwell L. Pierce, Secretary
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