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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALIFORNIA

In the Matter of the Appeal of ;

SECURI TY TI TLE | NSURANCE AND GUARANTEE COVPANY )

Appear ances:
For Appellant: W B. Kibbey, its Attorney; Hylton, Auditor

For Respondent: Chas. J. McColgan, Franchise Tax Conmission

OPLNLQN

This appeal is nmade pursuant to Section 25 of the Bank and
Corporation Franchise Tax Act (Chapter 13, Statutes of 1929, as
amended) from the action of the Franchise Tax Comm ssioner in
overruling the protest of the Security Title Insurance and
Quarantee Conpany to the Conmm ssioner’s proposed assessnent of
an additional tax in the amount of §935.93 for the year ended
Decenber 31, 1931, neasured bg the net incone of the conpany for
the year ended December 31, 1930.

.APpelIant's busi ness consi sts PrlnC|paIHXIof thﬁ witing
of title insurance and guarantee policies. uring the year
1930‘%ross premums frompolicies witten by it amunted to
$805,766,70 and upon that amunt Appellant paid the tax inposed
uPon the gross premunms of insurance conpanies by Section 1k(b)
of rrticle XIII of the Constitution and Section 3664b of the
Political Code. In addition to the gross premuns fromtitle
I nsurance and guarantee policies during 1930, Appellant received
income, with respect to which the gross premuns tax was not
aid, in the anount of $426,346.18 from other sources, such as
rust deed, escrow and report fees, interest on investnents
and bank deposits, dividends and rentals.

~Construing the Bank and Corporation Franchise Tax Act as
applicable to Appellant, the Franchise Tax Conm ssioner proposed
the assessnent of an additional tax measured by its net incone
from sources other than premuns from policieS. This appeal
fromthe action of the Conm ssioner in denying the Appellant's
protest against the proposed additional asSessment presents the
question whether the Appellant is subject to the tax inposed by
that Act with respect to net income received by it from sources
other than the insurance premuns which served as the measure
of its gross prem uns tax.

At the time the tax in question was proposed, Section 14(p)
of Article X1l of the Constitution provided that the gross
premunms tax "...shall be in lieu of all other taxes and |icense
state, county and municipal, upon the property of such conpanies
..." The valldltx of the Conm ssioner's action depends, accord-

ngly, upon whether the tax proposed to be assessed b%_hlm s a
|

i
tax or license upon the pr%%%rty of the Appellant within the
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meaning of this constitutional provision. In Hartford Fire

| nsurance Conpany v, Jordan (1914)168 Cal. 2'70, it was held
that the corporation license tax inposed by Chapter 386, Statute;
of 1905, while, strictly speaking, not a fax on property was
nevertheless a tax within the in lieu provisions of Section
14(b) of Article XiIl of the Constitution. Simlarly, it would
seem that while the tax inposed by the Bank and Corporation
Franchise Tax is not, a tax on the property of the corporations
sHb{ect %hereto, itis atax wthinthe in lieu provisions of
that section.

~The Conmissioner's position is that the operation of
Section 14(b) is limted to business activities related to the
I nsurance business and that the in lieu provisions of the
section have no application to taxes inposed with respect to
busi ness activities of insurance conpanies which are unrelated
to the insurance business. This position is foreclosed, however
by the construction of Section 14 (b) of Article XIII in the
case of Consolidated Title Securities Conpany v._Hopkins (1934)
1 Cal. (2d) 414, decided since this appeal was submtted. It
I's pointed out 1n that decision that the gross premuns tax
uPon i nsurance conpani es inposed by Section 14(b) of Article
X1l of the Constitutionis the "full neasure" of the tax burden
upon insurance conpanies, aside fromthe tax upon their rea
property, and that ownership of property by an insurance company
determ nes the freedom of that property from taxakagion. If this
be true, it follows that even assuming that the income which
the Commi ssioner made the basis of the tax in question resulted
fromthe exercise of a privilege other than the privilege of
engaging in the insurance business, this privilege was neverthe-
| ess property owned by Appellant and, therefore, free from
taxat i on. ee Hartford Fire Insurance Co. v, Jordan, supra,
at pages 286-7.

W have concluded, accordingly, that the gross, prem uns
tax paid by the Appellant pursuant to Section 14(b) of Article
X1l of the Constitution and Section 3664b of the Politica
Code was in lieu of the tax proposed to be assessed by the
Cormmi ssi oner under the Bank and Corporation Franchise Tax Act
and that the action of the Conmmi ssioner in overruling the pro-

test of the Appellant to that proposed assessnent of tax cannot
be sust ai ned.

ORDER

~Pursuant to the views-expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor

| T | S HEREBY ORDERED, ADJUDGED AND DECREED that the action
of Hon. Chas. J. McColgan, Franchise Tax Comm ssioner, in over-
ruling the protest of the Security Title Insurance and Cuarantee
Company to his proposed assessment of additional tax in the
amount of $935.93 for the year ended Decenber 31, 1931, based
uBon the incone of the conpany for the year ended December 31
1930, be and the sane is heréby reversed. Said ruling is hereby
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set aside and the Comm ssioner is hereby directed to proceed in
conformty with this order,

‘Done at Sacramento, California, this 22nd day of June,
1938, by the State Board of Equalization.

R E, Collins, Chairnman
Jno. C. Corbett; Menber
Fred E. Stewart, Menber
Wn G Bonelli, Menber

ATTEST: Dixwell L, Pierce, Secretary
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