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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of ;
FENN- SHELTON  COVPANY )

Appear ances

For Appellant: H A Harrison, Certified Public Accountant;
J. E_ Fenn and_F. M Shelton, President
andlﬁecrftary-Treasurer, respectively, of

el lan

For Respondent: gs. J. McColgan, Franchise Tax Conm ssione
Frank M Keesling, Franchise Tax Counsel;

Cl yde Bondeson, Senior Franchise Tax Auditor

@P! N{yON

Thi s apEeaI IS made pursuant to Section 25 of the Bank and
Corporation Franchise Tax Act (Chapter 13, Statutes of 1929, as
amended) from the action of the Franchise Tax Comm ssioner in
overruling the protest of the Fenn-Shelton Conpany to his pro-
osed assessment of an additional tax in the amount of 240 for
he year ended December 31, 1936, based upon the incone of the
conpany for the year ended December 31, 1935.

~Inits return of income for the year 1935 the ApPe]Iant
claimed a deduction for salaries paid-to two of its officers,

M. J. E Fenn, and M. F. M Shelton, president and assistant
secretary, respectively, in the amount of $9,000 for each
officer. = The Commi ssioner allowed a deduction of 6,000 for

each officer, disallowed the balance and |evied his proposed
assessnent accprdlngly. The propriety of his action in disallow
|n? the deduction of each salary to the extent of $3,000 is the
onl'y question presented by this appeal

Though originally created to conduct a real estate business,
the Afpel ant was engaged during the year 1935 primarily in the
operation of a "super service station", In addition to the
usual sales of petroleum products and |ubrication operations
conducted by autonpbile service stations,-Appellantfs station
included the followng departnents: tire, battery, radio, _
el ectrical, nechanical and speedonmeter repair, headlight adjust-
ment , paint shop and auto laundry. The service station depart-
ments conducted by Appellant enjoyed a gross business of about
$133,000 and the departnents thereof leased to others a gross
busi ness of about $40,000 during 1935. Approxinmately twenty
Pﬁrsons were enployed by Appellant at the service station during

e year.

Mr, Fenn and Mr, Shelton devoted their entire time to the
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Appel | ant's business which, in addition to the service station
operations, included sone real estate operations from which
about $6,300 was realized in the formof rentals and commi ssions.
Each hol ds 49,.8% of the Appellant's capital stock, no dividends
having been declared or paid thereon during 1935. The anount

of salary to be paid to NP. Fenn and Mr, Shelton was determ ned
during t%e | ast month or two of the year, prior to that tine

sal arres of about $250 a nonth being drawn by each of them

Al though the amount of $9,000 was accrued and deducted as salary
for each officer for the year 1935, onIY $6, 450 of that anount
was actually paid, the balance being left by themwth APpeIIant
to expand its operations and being regarded as in the nature of
a donated surplus.

Section 8(a) of the Bank and Corporation Franchise Tax Act
aut hori zes a deduction fromgross income of "...a reasonable
al | ownance for salaries or other conpensation for personal
services actually rendered..," W are unable to conclude from
the facts set forth herein that the Comm ssioner acted unrea-
sonably in disallowng the deduction claimed b pel lant for
salaries paid to the two officers to the extent of $3,000 each.
Al t hough the successful character of Appellant's operations
during the year 1935 na¥_properl be attributable to the efforts
and know edge of the officers, the facts herein set forth,
particularly those respecting the nature and extent of Appellant
operations, ~ do not, in our opinion, warrant us in determ hing
that the action of the Conmissioner was inproper. Ve believe,
accordingly, that his action should be sustained.

ORDER

~Pursuant to the views-expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor

|T I'S HEREBY ORDERED, ADJUDGED AND DECREED that the action
of Chas. J. McColgan, Franchise Tax Conm ssioner, in overruling
the protest of the Fenn-Shelton Conpany to a proposed assessment
of an additional tax in the amount of §240 for the year ended
Decenber 31, 1936, based upon the income of said corporation for
the year ended Decenber 31, 1935, pursuant to Chapter 13, _
Statutes of 1929, as amended, be and the same is hereby sustaine

Done at Sacramento California, this 10th day of March
1938, by the State Board of Equalization

R, E. Collins, Chairmn
Jno. C. Corbett, Menber
Fred E, Stewart, Menber

ATTEST: Dixwell L, Pierce, Secretary
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