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BEFORE THE STATE BOARD OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

In the Matter of the Appeal of

)
)
W LM NGTON TRANSFER AND STORAGE COVPANY )

Appear ances:

For Appellant: W_Torrence Stockman, Attorney; C. B. Carter
Presi dent of Appellant Corporation =~
For Respondent: Chas. J. McColgan, Franchise Tax Commission

This is an appeal pursuant to Section 25 of the Bank and
Corporation Franchise Tax Act (Chapter 13, Stats. 1929, as
anended) from the action of the Franchise Tax Commi'ssi‘oner in
overruling the protest of Wlmngton Transfer and Storage Com-
pany, a corporatian to a proposed assessment of an addrtionarl
tax in the anount of $434.14 for the year 1931, based upon its
return for the period ended Decenber 31, 1930.

It appears that Appellant is engaged in the highway trans-
ortation business and also in the storage business, the highway
ransportation business being of such a character as to subject

Appel | ant to taxation under Section 15 of article XIIT of the
Constitution on its gross receipts fromsuch business in lieu =
of all other taxes and licenses on its property used exclusively
in the business.

Inits return for the year ended December 31, 1930 Afpel-
| ant reported a net loss fromits entire activities of $951. 41.
The Conmi ssioner, however, segregated Appellant's transportation
busi ness accounts fromits storage business accounts. This
segregation showed a net loss attributable to the transportation
busi ness of $14,535.01, and a net income attributable tqo the
storage business of $13,583.60. Disregarding the |oss fromthe
transportation business, the Comm ssioner proceeded to conpute
Appellant's tax liability under the Act on the basis of the net
incone fromthe storage business and proposed the additiona
assessment in question.

“Notwi thstanding the fact that Appellant is taxable under
Section 15 of Article XIIl of the Constitution, it would seem-
that Appellant, because it engaged in the storage business, 1s
al so taxabl e under the Act inasmuch as the gross receipts tax
I nposed under Section 15 is in lieu only of taxes and licenses :
on property used exclusively in the highway transportation B
business, ~Appellant does not contend otherwi se, But Appellant
does contend that its business should be treated as a unit and"
not segregated, and, since it made no net incone fromits entire
activities, that it should be subjectto no tax under the Act iw
excess of the mnimm regardl ess of whether or not it made net
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incone fromits storage business activities. It is further con-
t ended by Aﬁpellant that the Conmm ssioner erred in not offsetting
taxes paid by it to the state on its gross receipts fromits
transportation business against the taxes, if any, due from it
under the Act according to or neasured by its net” incomeg. and
that the Comm ssioner erred in not allowng as a deduction a

| oss alleged to have been sustained by_jt durlqgaﬁhe year 1930,
fromthe sale of certain real estate. ~Ihese contentions will" be
considered in the order stated.

Section 16 of Article Xl of the Cbnfiltutlon provi des that
certain specified corporations "shall annually pay to the state
for the privilege of exercising their corporate franchises
within this State a tax according to or nmeasured by their net
income." Simlarly, the Bank and Corporation Franchise Tax Act,
passed pursuant to Section 16, provides, in Section 4, that
each of the corporations specified in Section 16 "shall annual |y
ay to the state for the pr|V|Ie9e of exercising its corpor%t%
franchises within this State, a fax according to or neasured by
Its net income," .

Odinarily, the term™et incone" as used in the above
quot ed provisions, unquestionably refers to the netincome from
a corporation'sentire activities and not to the net incone from
any particular department or departnments of a corporation's
busi ness,, -Hence, it would seemthat it would nof ordinarily be
Proper for the Comm ssioner to measure a tax by the net income °

rom one departnment of a corporation's business and to disregard
the | osses sustained in other departments. [nasmuch as no excep-
tion is made with reference to corporations which are taxable -
under the Act and which are also subject to special in |ieu taxa-
tion on gross receipts, it is arguable that the same rule should

2€PIy in the conputation of Appellant's tax liability under the

It would seem however, that if Appellant had realized

net income fromits transportation business, such net incone
could not be included in the neasure of the tax inposed by the .
Act. Cearly, if Appellant had engaged only in the transporta-.
tion business, it would not be subject to a tax under the Act
measured by its net income from such business. No different
result should obtain with respect to such net income because
Appel | ant engaged in the storage business as well as the trans-
portation business, notw thstanding the fact that Appellant, by
quaglng in the storage business, becane subject to taxation”
underthe Act "according to or nmeasured by its net income,"
To include the net incone fromthe transportation business in -
the neasure of the-tax inposed by the Act would not only result,
in double taxation, but would, we think be contrary to the expre:
provisions of Section 15 of Article XIII of the Constitution.

ConsequentIY, It would seem that the provisions of Section
16 of Article XI11 of the Constitution and of the Act inposin
atex on corporations accordlnP_to or neasured by et incone”
when applied to a corporation [ike Appellant, have reference
only to the corporation's net income which is de iveﬁ fromactiv-
ities other than the transportation business. Appel ant  cont ends
however, that where a loss is sustained fromthe operation of
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the transportation business, the tax should be neasured, not by
the net income from activities other than the transportation
business, but by the net income fromthe corporation's entire
activities, or, which is the same thing, b% the net inconme from
guch other activities less the [oss from the transportation

usi ness.

In view of the above discussion, it would appear that this
contention is necessarily predicated onthe assunption that the
term"net i ncome” as used in the Act and in the constitutiona
provision pursuant to which the Act was passed has reference to
one thing when a corporation |ike Appellant makes net income
fromits transportation business, and to sonething else when
the corporation sustains a loss in the operation of its trans-
portation business.

In our opinion, the term should be construed as having the
same neaning, and the tax should be measured by the sane net
incone regardl ess of whether the transportation business is B
operated at a loss or at a profit. |f @& corporation's accounts
must be segregated when it realizes net incone fromits trans-

ortation business, and the tax neasured only by its net incone
rom other activities, then a simlar segregation should be nade
where the transportation business is operated at a loss, and the
tax shoul d be neasured by the net incone from such other activi-

ties. Hence, we conclude that the Comm ssioner did not err in_
SG%m_egatlng Appel ant'T accounts and bn measuring the tax ¥ the
net income fromAppetlant’™s storage business, di'sregarding the

loss from the transportation business.

In this connection; it should be noted that if a different

conclusion were reached, corporations |ike Appellant would be

laced in a decidedly advantageous position wWth respect to
axation under the Act as conpared to other corporations. If
such a corporation should realize net income fromits transporta-
tion business, its tax liability under the Act would not be
increased but if the corporation should sustain a loss fromits
transportation business, the tax inposed by the Act would be
reduced by reason of such loss. W do not believe that any such
result waS intended.

~The second contention of pellant to the effect that the
tax inposed under the Act should be offset by the gross receipts
tax pard to the state pursuant to Section 15 of Article Xl Il of"
the Constitution need not, we think, be given extended consid-
eration. It is true, as noted by Appellant, that Section 16 of.
Article XTI of the Constitution provides that the tax thereby ™
I mposed on corporations "according to or measured by their net
income™ shoul d be subject to offset in the anount of personal
property taxes paid by such corporations to the state as well
as to the political subdivisions of the state, It is equally
true that, although the Legislature is given the power to change
the percentage, anount or nature of the offset, and in pursuance
of this power has nodified the offset for personal property taxes
ﬁald tothe political subdivisions of the state, the Legislature
as not in express terns provided either that no.offset shoul d
be allowed for personal property taxes paid to the state or that
such taxes should be allowed as an offset in any different amount
than as specified in the Constitution

It shoul d be noted, hoﬂ§%§r, that although the gross receipt:
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t ax inPosed pursuant to Section 15 of Article X1l of the
Constitution has been held to be essentially a property tax
(Alward v. Johnson, 208 Cal. 359), it has never been held to

be a personal property tax, nhor has any nethod been provided

for ascertaining what portion, if any, of such tax should be
re?arded as a tax on personal property, Hence, It IS question-
able whether Section 16 of Article XI'Il contenplated that an

of fset should be allowed for the tax inposed pursuant to Section
15 of Article XIII.

Furthernore, it should be noted that Section 16 provides th
the tax thereby inposed shall be subject to offset "in'a manner
to be prescribed by law,” [Inasmuch as the Legislature has not
Prescrlbed the manner for allow ng an offset for personal propert

axes paid to the state, it would-seemthat such taxes coul d not
be allowed as an offset. Finally, we think that the Legislature
in expressly providing for an offset for personal property taxes
paid to the political subdivisions of the state w thout naking

any nention of personal property taxes paid to the state, evinced
an intention to exclude the allowance of an offset for such taxe:
t hereby changing either the percentaqe, amount _or nature of offse
provided in Section 16 of Article XII1 of the Constitution

The proper determnation of Appellant's third and final
contention, nanely, that the Comm ssioner erred in not allow ng
as a deduction a loss alleged to have been sustained fromthe
sale of certain real estate depends, we think, on the construc-:
tion to be given to Section 19 of the Act which provides that
in the case of property acquired prior to January 1, 1928, and.
di sposed of thereafter,” the basis shall be the fair market val ue.
thereof as of said date.

It appears that Aggellant purchased certain real estate
prior to January 1, 1928 at a cost of $17,667.44 and sold it
during the year 1930 for $14,316.93, thus sustaining an actua
| oss of $3,005.42 fromthe transaction. pel  ant cont ends,
however, tﬁap the fair market value of the property on January
1, 1928 was $28,978.95, and that the difference between this
figure and the selling price is the anount of |o0ss which should-
be allowed as a deduction in accordance with the provisions of -
Section 19 of the Aact.

Al though a literal reading of Section 19 would suPport
pellant's contention, we are of the opinion that Section 19
shoul d not be construed as re?U|ang that the tax inposed bv,
the Act be measured Qy a ?rea er incone than was actually realiz
or as permtting the deduction of a greater |oss than was actual:
sustained. This conclusion is in accord with decisions of the:
United States Suprenme Court in construing provisions of the
Federal Revenue Act simlar to the provision in Section 19 of
the State Act.

Thus, in Goodrich v. Edwards, 255 U S. 257, it was held
that a taxpayer did not real1ze tTaxable net incone fromthe sale
of property although the sale price ($269,346.25) was areater

than the fair market value of the property ($1L8,635.50) on the
basic date, i.e., March 1, 1913, inasmuch as the sale price was.

| ess than the cost of the property, In United States v, Flanner:
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268 U.S. 98, it was held that a taxpayer did not sustain a
deductible loss fromthe sale of property although the sale
price ($95,175) was less than the fair market value ($116, 325)
on the basic date inasmuch as the sale price was greater than
the cost of the property. In the course of its opinion, the
Court stated:

"So we think it should be held that the Act
of 1918 inposed a tax and allowed a deduction to the
extent only that an actual gain was derived or an
actual loss sustained from the investnent, and the
provisions in reference to the market value on Mrch
1, 1913, was apPllcabIe only where there was such an
actual gain or loss, that is, that this provision
was nerely a limtation upon the amount of the actua
gain or loss that woul d otherw se have been taxable
or deductible.”

_ For further discussion of the above cases and their applica-
tion to the state Act, see R. J.Traynor, Associ ate Professor
of Law, Lmlver3|t8%(ﬂ: California, Chapter XX of the 1932 Edition
of Ballantine's California Corporation Laws, pp. 724-730,

In accordance with the construction of Section 19 of the

Act above indicated, we nust hold that Appellant should not be
allowed to deduct as a loss fromthe sale of the property in

uestion any anount in excess of the actual |oss sustained b%
2ﬁpellant fromthe sale of said property,  However, Inasmuch as
the Comm ssioner failed to allow any deduction on account of
the | oss sustained bY.AppeIIant fromthe sale of said property,
his action in overruling Apgellant's protest to the proposed
addi tional assessment nust be nodified, and Appellant's tax
liability under the Act reconputed accordingly.

ORDER

Pursuant to the views expressed in the opinion of the
Fﬁar% on file in this proceeding and good cause appearing
erefor,

| T IS HEREBY ORDERED, ADJUDGED AND DECREED, that the action
of the Franchise Tax Comm ssioner in overruling the protest of
W mngton Transfer and Storage Conpany, a corporation, against
a grogosed assessment of an additional tax in the amunt of
$434. 14, based upon the net income of said corporation for the
eriod ended Decenber 31, 1930, be and the same is hereby modi-*
ied. Said action is reversed insofar as the Cammissioner dis-
al lowed as a deduction the sum of §3,005.42, representing a
?rom the sale of real estate

| oss sustained b¥ sai d corporation .
during the year 1930. In all other respects, said action is
sust ai ned.

_ The correct amount of the tax to be assessed to the WI -
m ngton Transfer and Storage Conpany is hereby deternined as
t he anount produced by means of a conputation which will include
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the allowance as a deduction of the above anount in the cal cu-
lation thereof. The Commissioner is hereby directed to proceed
in conformty with this order and to send the said WInington

Transfer and Storage Conpany a notice of assessment revised in
accordance therew th.

Done at Sacranmento, California, this 27th day of My,
1933, bythe State Board of Equalization,

R E. Collins, Chairman
Fred E. Stewart, Menber
Jno. ¢, Corbett, Menber
H. G Cattell, Menber

ATTEST: Dixwell L. Pierce, Secretary
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