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For Respondent: Reynold E. Bll%ht' Franchi se Tax Conmi s-
sioner; Frank L. Guerena, San Francisco

OPLNL ON

This is an appeal, pursuant to Section 25 of the California
Bank and Corporation Franchise Tax Act (Chap. 13, Stats. 1929),
fromthe action of the Franchise Tax Conmm ssioner in overruling
the protest of Mgalia Mning Conpany against a proposed assess-
ment of the minfimum tax, with interest.

_ The facts are not controverted. The Appellant has engaged
In no activity either within or without the State of California
for nore than the last twenty years, other than the holding of

t he annual corporate meetings necessary to preserve its existenc
No income or revenue from any source whatever has accrued to the
conpany, and all its taxes and incidental expenses have been net
fromfund remaining on hand as the result of business done nore
than twenty years ago, or by contributions from stockhol ders.

The only property of the conmpany within or withowt the State of
California is certain mning property located in Butte County,
acquired in 1894, and not operated, 1eased or in any way utilizec
during the last twenty years.

It is the contention of the Appellant that under these
facts, it is not "doing business within the limts of this
State", and, consequenily, is not taxable under the Bank and
Corporation Franchise Tax Act, Supra) It is the view of the
Franchi se Tax Commissioner that the Appellant is "doing business'!
within the neaning of the Act, and, therefore, is liable for at
least the mnimumtax. The determnation of this appeal devolves
consequently, upon the definition to be given to the term "doing
busi ness” as found in Section 4 of the Act.

The constitutional provision under which the tax contem
plated by the Act is inposed, is in part as follows:

"All financial, mercantile, nanufacturing and business cor-
Poratlons doing business within the [imts of this state subject
0 be taxed pursuant to subdivision (d) of section 14 of'this
article, in lieu of the tax thereby provided for, shall annually
pay to the state for the privilege of exercising their corporate

1



Appeal of Magalia Mining Company

franchises within this state a tax accordin% to or measured by
their net incone."” (Const. Art xiu, Sec. 16, Par. 2,)

There is further provision that thelegislature shall defin
%pat5c§nst|tutes "doing business". (Const. Art. XIII, Sec. 16
ar. 5.

In Section 5 of the Actthere is the follow ng:

"The term 'doi ng business', as herein used, means any
transaction or transactions in the course of its business by a
corporation created under the laws of this state, or by a foreig:
corpor%tlon qualified to do or doing intrastate business in this
state.

As observed by the Attorney Ceneral of California in the
course of an opinion rendered to the Franchise Tax Comm ssioner
on Novenber 15, 1929:

"The definition is not an apt one as it employs the very
words which it seeks to define; therefore, practically no assis-
tanceisgi ven us by the definition itself, and our conclusion
must in the end be based upon the interpretation given by the
courts, especially of our own state, to the words ‘doing

busi ness' ".

In this same opinion the Attorney Ceneral points out that
are only a few cases in California which throw any light

e matter. Under our fornmer method of corporate franchise

lon the doing of business was not nade the test of tax-

ty of a domestic corporation, as the possession of a fran-
to be was sufficient to subject the company to assessnent

ate Board of Equalization., (Const. Art. XlIII, Sec. 14,

d); Political Code, Sec. 3664d)

The ki nds of conporatlons specified in Section 4 of the
Bank and Corporation Franchise Tax Act (Supra), i.e., financial
nercantile, manufacturing and business, are taxable if they

"do business™ Within California. Section 5 of the rct, above
quoted, provides that a corporation IS "doing business" i f it
engages I n any transaction or transactions in the course of its
corporate purpose, that is, in the course of its business. Thus.
under this definition, regardless of the kind ofcorporation

any act done to further its purpose is "doing business", althougl
such "doing busi ness" makes the corporation subject to taxation
only if the act done furthers a corporate purpose classified as
"financial ," "nercantile," manufacturing," or "business" within
the meani ng of Section 4,

Fromthe California cases relating to the question of
whether or not certain corporate activity constitutes doing
busi ness we deduce that the character of "an act in furtherance
of a corporate purpose is determned, not by the nature of the
act itself, but by the nature of the corporate purpose it serves.
(Silveira v. Assoclated M|k Producers, 63 Cal. 5Fp. 572; Genera
Conference of Free Baptists V. Berkey, 156 Cal. 466; Finance and
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Appeal of Mgalia M ning Conpany
Construction Co. of Cal. v, Sacramento, 76 Cal. Dec. 73)

_ Authorities construing the term "doing business'? as used

in state statutes prescribing requirenents as conditions prece-
dent to the right of a foreign corporation to do business wthin
the state are not directly in point, as they involve sinply the
question whether the corporation is "doing business" at a par-
ticular place. For the purpose of determning whether a domestic.
corporation is "doing business" and, therefore, taxable under
the Bank and Corporation Franchise Tax Act, cases arising under
Federal Statutes are nore helpful. Wth reference to federal
corporate excise and capital stock taxes, taxability of a
corporation has turned upon the question of whether it was
"doing business" at all during the tax year. (36 Stat. at L.
112; 39 Stat. at L. 789. 40 Stat. at L. 1126; 42 Stat. at L.
294: 43 Stat. at L. 324}, This determination seems directly
anafogous to the problem now confronting us

In the case of Jasper & E. Ry Co, v, Wl ker , 238 Fed. 533,
537, the United Stat'eS Tircuit Court of Appeal s has said:

"The expression ("engaged in business") is one in common
use. It has the sane neaning, whether applied to a corporate or
to a natural person. It is not apt or appropriate to describe
one who has retired from business in which he had engaged and
confines his activities to maintaining property let to another
and used exclusively by the Iessee in carrying on that business.

Clearly, mere possession of a franchise-to-be does not nake
the Appellant subject to the tax, . (Fore River Shipbuilding
Corporation v, Commonvealzh (MaSS) 147N, E. 8i2). 10 naintain
that franchise 1T nust "hold annual corporate meetings, but these
cannot be regarded as "doing business " otherw se the effect of
the law would be to acconplish by indirection what cannot be
done directly, i. €., to tax a corporation aS "doing busi ness”
for the bare retention of its corporate charter or franchise.
There remains, then, the question of whether or not ownership
by a mining corporation of real property situatedin California,
acquired years ago in connection with the conpany's n1n|n% _
activities, but now wholly in disuse, constitutes "doing busines

The United States Circuit Court of Appeals has held that a

corporation which is organized to deal in property, real and

ersonal, and which merely holds title to a tract of |and, payin

axes thereon, and enplo%|ng agents to make sales, not in fact
made, |S Nnot en aged In business. (Lane Tinber Co. v. Hynson,
L Fed, (2nd) 66%, 40 A L. R 1448) —This case TTvol ved TTe—
construction of the term "doing business" Within the meaning ' of
the Federal Revenue Act of 1919 (40 Stat. at L. 1126), and, as
we have already observed, the provisions of that |aw and ours
with respect to this term are anal ogous.

Di scussing the issue the Court said:

"Plaintiff (Lane Tinmber Co.) contends that it was not _
engaged in business during that year, and, consequently, that it

3



Appeal of Magalia M ning Conpany

was not liable for the tax., Wwether or not it was so engaged
is the only question in the case.

n1t i s defendant's contention that a corporation which does
what its charter authorizes it to do.is liable for the corporatic
tax, and that the plaintiff, because it was authorized to hold
title to the |and and was doin So with the expectation O
selling at a profit, was engaged in business. If a corporation
is not engaged in business? 1T cannot make any difference that
what it is doing is authorized by its charter, Owming land is
not doing business, nor is paying taxes, st owners of |and,
whet her “corporations or indi'viduals, would be willingtosell
at a profit.”

Fi nding support for this viewin the decisions of the Unitec
States Supreme Court in the cases of FlLint v. §EQE§§%%F§PL___
220 U. S. 107; _McCoach v, Minehill & 5. H., R G®:- .

295, and Von Baunbach v , Co., 24L2U.8.503,the
Court concluded that the was not "doing busi ness.
In particular, it relied upon the rule expressed in the Von

Baunbach case as foll ows:

"The fair test to be derived froma consideration of all
of themis between a corporation which has reduced its activities
to the owning and holding of property and the distribution of
its-avails and doing only the acts necessary to continue that
status, and one which is still active and i's maintaining its
organi zation for the purpose of continued efforts in the pursuit

of profit and gain and such activities as are essential to those
purposes,"”

Citing all of these holdings, the United States District
Court has epitonm zed the problem thus

~ "These cases establish that this tax is laid, not on the
exi stence of the corporation, but on its activities as such.
The charter powers and purposes may be considered in determning
whet her the corporation is in business or out of business, but
the use rather than the existence of corporate powers is_ the
true point. If the only substantial corporate activity is the
ownership and preservation of rea _aﬂd er sonal R{o%ert , the
receipt of its ordinary income, ich arises from the ﬁ?operty
itself, rather than from active use and nmanagement of it, and
the distribution of such income to the stockhol ders, with only
such corporate organization and activity as is necessary thereto,
there is not such a d0|n% of business as is meant by the act.
While such activity is "business" in a broad sense,” a tax upon
such Jbusiness would be in substance one onthe nmere ownership
of property, becomng thus a direct tax and beyond the power of
Congr ess, exce?t when apportioned to the states accordln% to
popul ation.” Nunnally Inv, Co. v. Rose, 14 Fed. (2nd) 189.)

~ Particularly illumpating is the recent holding of the
United States Grcuit Court of Appeals with reference to Hotch-
kiss Redwood Conpany, a California corporation, owning a |arge
tract of timber in Del Norte County, acqglred in 1906 bK its
predecessor, Hotchkiss Tinber Conpany. Both conpanies held the
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tinber land for the sole purpose of pmnin% and hol ding the sane
and reselling it as a whole for profit. he transter”from one

corporation to the other was effected in 1919.

M. Justice Rudkin reviewed the situation in the follow ng
| anguage:

_ "Since i1tS organization the new conpany has fromtime to
time levied and collected assessments on its capital stock to
pay taxes, interest on its bonded indebtedness, and ot her
necessary charges and expenses; to avoid condemation proceed-
ings, it solda strip of land to Del Norte @ounty for highway
purposes for approxi mately $5,000; from Novenber, 1919, to.
June, 1923, it paid the sum of 50 per month as salary to its
secretary, and fromJuly, 1923, to June 30, 1924, the president
was paid the sumof $150 per nonth on account of office expenses
it has at all times maintained its corporate existence, and
fromtime to tine has carried on negotiations throu?h Its
Pre5|dent with prospective purchasers and brokers, ookln% to

he sale of its lands as a whole, but no person or a%ent as

been enployed for that purpose, the land has never Dbeen adver-
tised for sale, and no part of it has been sold, except the
rlghthf way to Del Norte Gyunty. Such, in brief, were the
activities of the corporation fromthe tinme of its organization
up to June 30, 1924,

~ "The present action was instituted by the corporation
against the United States to recover taxes inposed and collectec
under the Revenue Acts of February 24, 1919, and Novenber 23,
1921 (40 Stat. 1126; 42 Stat. 294¥,.Iqr the tax year ending
June 30, 1924, and for the four years |nned|atehyEPreced|ng.
The plaintiff had 4udgnent bel ow,” and the United States sued out
the present wit of error. The sole question presented for
decision is: Was the defendant in error parry|n% on or doin
business during the period in question, within the meaning o
the Revenue Acts? |If so, the judgment should be reversed;
otherwise, it nust be affirned.

"The nere substitution of one nortgage or one formof in-
debt edness for another, the levy of stock assessments to pay
taxes and interest, the maintenance of corporate existeoce., the
sale of a right of way for a public road to avoid condemnation
proceedi ngs, “and the paynent of nominal salaries to the secretar
and president, did not, 'without nore, constitute carrying on or
doing business, within the meaning of the law. O course, we
nust judge the activities of the corporation as a whole; but, if
It was not carrying on or doing business because of the activiti
mentioned, it has done nothing else, and was not subject to the
tax, unless, as contended by the government, every corporation
organi zed for the purpose of holding property for "gain or profit
I s”doing business, regardless of its other activities

, s said by the Crcuit Court of | f th
CGrcuit, in Eatyon v. Phoeni x Securiti eéa\p ea, Sg% F. (eZdS)e%%n7d:

'We do not think that anything W11 D€ ga3 . an extended
di scussi on of * *:<th|sy%an | ed subjec%avmguP¥|ce |? to say
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that, under the authority of Zonne v. Mnneapolis Syndicate,
220U,S.187, 31 S. C. 361, 55 L. Ed. 428, McCoach v. Minehill
& Schuylkill Haven R Co., 228 U. S, 295, 33 5. Ct. 419, 57 L.
Ed. 8L2, and] United States v, Emery, Bird, Thayer Realty Co,
2%71L S. 28,35 KT, 499, 59 L.RA.R2>, we are of opl nion
that the defendant in error was not carrying on or doi ng busines.
during the period in question within the neaning of the |aw

"Von Baunbach v, Sargent Land Co, 242 U. S. 503, 37 S. Ct,
201, 61 L, R, 466, Edwdddsl v, Chideelopdeo. , 270 U, 8. 452
46 's, Ct. 345, 70 L,"Ed. 678, and Phillips ... Lofernational Salt
co., 274y, S 718, 47 S. C: 589, 71 L. Ed. 1323, are not in
conflict Wth the ear|ier decisions. although they rather
Indicate that the rule of exenption'wi ||l not be extended. See,
al so, Lane Tinber Co. V.. Hynson (C. C. A) 4 F, (2d) 666, 40
A. L. R, ILLE; Cannon v. E%k Creek Lunber” Co (C. C. A.) 8 F.
éZd) 996: United States v. Three FOr ks __CoalCo.{C.C.A.)13
(

. (2d) éBl; Rose v. Nunnally Investment GCo. (C. C. A.) 22 F.
2d) 102,"

A simlar view has been expressed with direct reference
to a mning conmpany such as the Appellant. Fink Coal & Coke
co., organized under the |aws of st Virginia in 1902, was
?uthor|zed under its charter to engage in the follow ng activi-

i es:

"The nurchase and holding of real estate and sale of the
sane; the mning and shipping of coal; the manufacture of coa
into coke and ofher products, and marketing the sane; the
bui | ding of houses and other buildings for the accommodation of
enpl oyees and others; the constructing and |aying of SIdIﬂPS,
turnouts, and switches for connecting their work with railroads
the' constructing and maintaining nagnetic telegraph and tel ephor
lines between its works and other points.; the establishing of
gas and water works; the nmanufacture of electricity from coa
or other materials; the carrying on of nercantile business."

The taxes in controversy were federal capital stock taxes
for the years 1919 to 1925, During that agrlod the corporation
owned about 10,000 acres of coal land in Wst Virginia, but as
found by the Court:

"The sumtotal of the activities of the conpany during the
taxabl e years 1919 to 1925, inclusive, consisted of the yearly
meetings of the directors and stockholders, and the assessnent
of the stockholders to neet the expenses of the conpany. The
exPenses consisted of the paynent of taxes, the paynent of
sal aries of $100 and $15 yearly to its treasurer and secretary,
respectively, and the paynent for printing and postage in con-
nection with letters relévant to the asseSsment of the stock-
hol ders.  The conpany nmaintained no office. Its books consisted
of a mnute book, an individual ledger CoNtaining the account
wi th each stockhol der, abank book and a check book. At the
directors' and stockhol ders' mneetings no business was transacted
other than the election of officers,” the reading of the treasur-
er's report, and the annual assessnent upon the” stockhol ders
and, in several neetings, the authorization to option the
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properties nentioned, supra.

"During the period for which taxes were collected bv . the.
def endant, "the stockhol ders of plaintiff conpany hoped---possibl
expected--- that conditions would change at some future tine,
and by that change they mght be able t%. 'neCot heir coal, or
sel | their coal ?an(ic. at a profit.” (En al & Coke Co. V.
Heiner, 26 F. (2d) 136.)

The Court went on to say that:

_ "The accepted' definition of 'business,' as used in the
taxing statute, is:

"That which occupies the tine, attention and |abor of nen

for the purpose of a livelihood or rrofit. Corporation Tax
Cases, 220 U. S. 107, 31 s.st,361, 55 L, Ed. 428."

After extended analysis of the decisions of the United
tS}}attes Suprene Court on the subject, the District Court conclude
at :

"Nowhere has that court |aid down the proposition that
control over the property held nmust be ggne bvefore the cor po-
ration may claimrelease fromthe tax.," ~(Page 138)

b TheCOcourt referred with ap%rc()j\(al ttodt h?thmtdi ngtin lﬁarle

| mber v. Hynson, supra, and directed attention to th-

simlarity between that case and the Fink Coal & Coke Co case.
Dismssing the contention that any of the earlier Cases

had been overruled by Edwards v. Chile Copper Co., 270 U. S. 452
the court said:

"The Chile Conper Co, Case, wWith its intimation just _
quot ed, .upquestionably tends to |imt the nunmber of corporations
"not engaged in business.' But it is a case treating of the
associatron of two corporations which was not the ordinary re-
lation between a parent organi zation and a hol ding conpany, and
was not designed to overturn all previous decisions of the court
and the Prlnm ples therein set forth. In the opinion M. Justice
Hol mes, for exanple, cites the Emery. Bird. Thayer Case, and
di stinguishes it, but does not overrule 1t. The decision would
be unduly extended if it were to be held that it sets aside the
declaration in FlLint v. Stone Tracy Co., 220 U S. 107, 31 s,
Ct. 342, 55 L. Ed. 389, Ann. Cas. 2B 1312, repeated in
McCoach v, Minehill Rallway Case,to the'effect that the corpo-
ration tax was not 1nposed upon the franchises of the corporatic:
I rrespective of their use in business, nor upon the property of
t he corporation.,"

~ The court determned that Fink Coal & Coke Co_was not
doi ng busi ness, saying:

_ "In view of the fact that the testinmny shows that the
plaintiff conpany, during the taxable periods for which tax was
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paid, did not pursue its prime purpose of mning and narketing
coal, and did not engage In any activity whatsoever other than
the maintenance of its corporate existence and its ownership
of property, it is our opinion that the plaintiff is entitled
to judgnent for the amount claimed in its statement.”

~ Desirable as "broad general policies" for the adm nistra-
tion of the office of the Franchise Tax Comm ssioner. my be,
these should never be used as a guise for taX|nﬁ anz citizen
except under specific statutory authority. SuUch procedure
woul d be repugnant to our fundanental conception of American
government, and woul d deprive citizens of their constitutional
right not to have their property taken save by due process oi
law. \Whether or not the requirement that a corporation nust be
"doing business" before the State can tax it is a w Se provision
we are not called upon to decide. If, perchance, its enforce-
ment seriously curtails state revenues, much as we mght regret
the consequences, we should not be justified in nullifying the
requi rement.

In an opinion to the Franchise Tax Comm ssioner, dated
Novenber 26th, 1929, and suppl emental to the opinion of Novenber
15th, 1929, already nentioned, the Attorney General has advised
that the acquisitiion by a corporation of pnopert%,essent|al to
its primary purpose is "doing business". Wth this view we are
in cormpleté agreement, but we do not understand the Attorney
General to advise that the acquisition of |ands in 1894 conSti -
tutes "doing business" now. rtainly, such an interpretation
of the law would do violence to the nunmerous authorities which
we have revi ewed above and woul d be w thout supportof any
deci sion brought to our attention

It has been many years since Magalia M ning Conpany has
acquired any property, “save possibly office supplies, or the
| i ke, indispensable to nmaintenance of its bare corporate exis-
tence. Consequently, we do not apprehend that the Attorney
General neant to advise that its acquisition thirty-five years
ago of mning property, now in disuse, would involve liability
today for the privilege of "doing business.”

W conclude that the Appellant is not "doing busi ness”
within the neaning of the Bank and Corporation Franchise Tax
Act, and, therefore, is not subject to taxation thereunder

ORDER

~Pursuant to the views expressed in the opinion of the Board
on file in this proceeding, and good cause appearing therefor

|T |'S HEREBY ORDERED, ADJUDGED AND DECREED that the action
of Reynold E. Blight, Franchise Tax Commi ssioner, in overruling
the protest of Magalia Mning Conpany, a corporation, against a
proposed assessnment of the mninmum tax and interest thereon
under Chapter 13, Statutes of 1929, be and the sane is herehy
reversed, Said ruling is hereby set aside and said Commissioner
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I's hereby directed to proceed in conformty with this order.

Dgne at Sacramento, Californiad this 7th day of January,
1930, by the State Board of Equalization.

R E Collins, Chairnan
Jno. C. Corbett, Menber
Fred, E. Stewart, Menber
H G Cattell, Menber

ATTEST: Dixwell L. Pierce, Secretary



