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BOARD OF EQUALIZATION

In the Matter of the Petition
for Redetermination Under the

DECISION AND RECOMMENDATION
Sales and Use Tax Law Sl

NO. F
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Petitioner

The above-entitled matter came on regularly for hearing on
Wednesday, October 6, 1982, in Sacremento, California before
Susan M. Wengel, Hearing Officer.

Appeariay for Petitioner:

Appearing for the Board: Mr. Jack Warner
Principal Auditor

Protested Item

The petitioner has filed a petition for redetermination of a
tax deficiency determination issu=d on September 21, 1981, for
the period July 1, 1977 through Juns 30, 1980. The protest
involves tax determined on the following audit item: -

audit Item D.

Selling price of tangible
fixed assets of Division $304,644

-

Contentions of Petitioner

l. Th Division was a service business which made no
sales; therefore, it was not reguired to hold a seller's
permit.

r
2. Ther , Division is a business separate from the
peticioner.
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S ie & mannfacturinz nlan= in the' 1 —’
i The as a district office
in and a public warehouse . The
i has a warshcuss and a
warehouse 1N\ ¥ The petltl nexr -2lso held khel( o0 i
! which wzs lccated in 4
' 4 , : this ¢ivision was sold in
velober of 1978. The ivision was a sex-ic2 business which
erformed clinical tes¥ing. It was soid to! o
q i $304,644 of the total szlss pliCe represen Te
value © e furniture and equipment sclic. Tax was assessed on
this amount. The auditor considered thes ZIpllicowing evidence
when ascertaining that the tax was du=:

N . ... -
(1) Because Division is a division of! I
N corporation at the time of ths szls, {he

:
- r
unitary business concept should be applied.
(2) Even though‘ was a servics division, the
other four divisions were nak ng szlies and
iz

were required to be permiti

(3) Because the petitioner held a sellizx's permit
the sale cannot be exempt as an occesional sale.
IR
(4) The____,uivision had three or more sales of
assets on a national basis bsZfors =znc after
October of 1978. The capital gzin and loss
statement indicated only ths year ths asset

was sold; however, the numbsr of szl
sufficient to require the éivision to hold
a seller's permit.

The i+ioner contends that even thouvch chd_ ¢
and .JDivisions were engaged in selling aﬂxtles whlch
requirea the holding of a seller's permic, the Sivision
was a service business and wzas not roqulreé to‘h&*ﬁ a permit. =
The petitioner further contends that the sziz should be exempt
as an occasional sale.
Analysis and Conclusion

Y A e s T e S,
A review of the _ rgenizztion chart shows
that under ‘ e Corporate President thzre is 2 vice president
for each ¢: -ision. The ~.nufactures and blends
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specialty chemical cleaning compounds, coating compounds and
floor care products. These products are sold to institutional
customers on a nationwide basis through a networkx of salesmen.
The v Division manufactures and sells water and
was ment chemicals, fossil fuel additives and particle
emission control chemicals. Sales zare nationwide through the =~ ~
use of specialized salesmen. The
manufactures environmental germici¥es, gerergenty ana skim

cleaners for use in hospitals. These products are also sold

na;ionwide by approximately 300 sales representatives. The

Division provided medical testing services such as blood
sampling, tissue testing, toxicology, drug screens and coma-
panels. «

The petitioner contends that the g Division was a service
Husiness which carried on business activities separate from
the business activities conducted by the othexr divisions.

The first issu= to be determined is whether the| Division
to be requirs¢ to hold a sellar's pzrmit

made enough sa_€s
iteelf. The audit staff found that the division made the J(]
following sales: VP el
_ - 23 ‘?.ﬁl
v (1) (Nov. 1977) $ 100 P r.-“H- -
N 4 (2) ‘ : . D.R.-1971) (Oct. 1977) § 2,783 o/, 0@ -3(6.,”"
(3) ‘%.D+R.-1975) (1977) $ 1,425 l:@%},s'éz_«
(4) - (Jan. 1977) $ 3,155 {)\/1 ,_* _{\ :--(J.-
5) ! e (Sept. 1977) § 2,500 1Tl
(6) Sale of all ®* & E (Oct. 1978) $ 304,644 | '

- L

Initially it is noted that the sales of motor vehicles, insoifar

as the sale of motor vehicles by non-dsalers and the occasional

sales rules are concerned, are not counted when ascertaining if
a sale is occasional when the retail sazles of all tangible
personal property are being counted. There are, nowever, three

other sales within 12 months of the October 1978 sale of assets.

Sales and Use Tax Regulation 1595 (a) (1) provides, in part, that:

"Tax applies to all retail sales of tangible
personal property hald or used by the seller
in the course of an activity or activities
for which a seller's permit or permits is
required or would be required if the activity
or activities were conducted in this state:

o makes three or more
unts in a period of
hold a seller's

"Generally, a person wh
sales for substantial amo
12 months is required to
permit..."
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It is concluded that™  vas engaged in the business of sellinc
assets and that the sales were sufficient in number and charac=sr
to constituie an activity for which a sellex's permit would hz= =
been required.

It is furtner noted that even if the’ Anjvision had not made
enough sales to require them to hold a seller's permit, it is
part of the petitioner corporation and cannot be considered to
be a separate business. The sales of the entire corporation
would be considered, and because the petitiocner held a seller's
pernit, the sale of their furniture and eguipment would be sub-
ject to tax. (Regulation 1595(a) (1).) The petitioner files oza
tax return, has one Board of Directors that sets limits on the
types of cdecisions which may be made by ths lower level manage-
ment, and has one legal staff which does vworx on an hourly basis
for all the divisions. Furthermore, the hezdguarters for thes

@ pivision and for the petitioner are loczted within two

“ ,idcks of =ach other. (Regulation 1595(3) (C)&(D) .) The divisizn
is owned by the petitioner and the ultimate management 1is by t:z=
petitioner's president aand the members o+ their boarda. Althou:zh

each division has their own accounting starZ, the yearly accou-ts
are done by the headguarters' accountants. finally, the peti-
tioner has a definite corporate structure oi which the‘,?” =
Division is a part. i |

- a— . : ;
In sum, it is concluded that the _ g J1Vvisicn 1S a unitary
business with the petitioner, and even if it were not a unitars
business, it had enough sales itself to reguire the holding o:Z
a seller's permit. No adjustment can be recommended.

Recomnendation

It is recommended that the tax be redetermined without adjustrent.
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~—Susan M., nengel, Hearing Officer Date
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