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1612.05 “Held or Used.” The tangible personal property assets of & concessionaire are held

or used in the course of an activity for which a seller's permit is required notwith-

i standing the fact that the retailer in control of the premises elects to report the grom

\ receipts of the concessionaire on his own returns pursuant to the provisions of sales

** and use tax ruling 79. 9{’_2_’_9_/64 L : ) -

Denr.

¥o huve reviewed your ellient's potitlons for redeterningticon
of sales and use tax in the light of information chtalned at the
yrelininary hearding on these rebiors in i« The
purpose of thiz letter iz to advise you of our coaclusicas on
the merits of your eliant'e petitisns.

In support of your cliant's petitions you have conbended:

1e That there wms no sple of the pssols in
guestion because the Lasots were not
removed and sold oulright;

2. that, if there was & oale, each of ithe
transfers qualified gs gn oeenslionel sale
ginea the concsssionsire wasz not reguired
we hold & peller's permit;

3« that petitionor wss not liable as 2
succhagor in any ovent beecauge it first
obtained the fixtures and souipment by
exerciging its option to purehase th
items pursuant fo lszse apreement and
then subgequent therets uade an offer
end sequired the concessionairets inventory
of stosk in Lrads.

Ve have concluded that the vardous translers sade to yowr
elient, _ {horeinafter referred to

&s "pancegsionsire®), constitute retail sales. The terne ¢f the
lmpae arrcement very clearly demenstrate that the asssts in
guestion were the proporiy of the concesalonaire durlng the

cern of the loages and that yow client mas to have the eplion
Lo yugghas& these resets wpon termingtion of the various lease
periodg. .
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_ While we have not u-~en provided with a copy of the under-
lying agreements for the transfer of the assets from the
concessionaire to your cl‘ent, it seems clear that the information
developed by the field audit staff demonstrates that the transfer
was for a consideration such as to constitute a sale within the
meaning of § 6006(a) of the Revenue and Taxation Code. Since the
sales were not for resale in the regular course of business, they
were made at retail.

Likewise, we have concluded that the transfer does not
qualify as an occasional sale under the provisions of § 6006.5(a)
of the code. The pertinent part under which your client seeks
exemption provides as follows:

"'Occasional sale'! includes: (a) A sale of
property not held or used by a seller in the
course of an activity for which he is required
to hold a seller's permit...."

Under y 6014 of the Revenue and Taxation Code, a seller is
aefiined as:

"tSeller' includes every person engaged in the

business of selling tangible personal property

of a kind the gross receipts from the retail : e
sale of which are required to be included in

the measure of the sales tax."

In view of the above quoted provisions, it is hardly
disputable that the concessionaire was a "seller". The assets
in question were held by it and actually used by it in its
activity as a seller making sales of tangible personal property
required to be included in the measure of the salzs tax. The .
mere fact that your client had elected to report the concession-
aire's liability on its returns does not, in our opiaion, remove
the concessionaire from the category of a seller. Your client's
obligation for the sales of the concessionaire is imposed under
Sales and Use Tax Ruling 79 (copy enclosed). The requirements
imposed on your client under the provisions of this ruling are
valid under the board's rule making power as provided by
§ 7051 of the Revenue and Taxation Code. That sa’ess and tax
ruling 79 was not intended to remove a concessionaire from the
category of the seller as is amply demonstrated »y that por-ion
of ruling 79 which provides: '

"In the event the retailer fails to make a
return and remit the amount of tax due with
resp .ct to operations of the concessions the
conczssionaires must secure permits and file
returns together with remittances of the
amount of tax due.”
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While it is not regari.i as necessary to support the various
determinations, we have also zonciuded that your client is a
successor t¢ the concessicnaire. Ia substance, there were near
simultaneous transfers of the assets aad stock in trade of the
various concessionaire departments for a purchase price valued
in money. Your client took possession of the conccssionaire's
facilities and began operating these departments in very much
the same manner as did the concessionaire. We believe this is
sufficient to constitute your client a successor within the
mezning of § 681l and § 6812 of the Revenue and Taxatiown Code
and Sales and Use Tax Ruling 82 (copy enclosed).

In view of the above, we have concluded that no valid legal
basis exists for adjustment to the measure of tax originally
determined. Please review our letter and advise us, in view of
what is set forth herein, if your client still desires an oral
h~aring before the board on these retitions. If we do not hear
from you within a period of 30 days from this date, we shall
presume vaat no further hearing is desired and direct that the
tax be redetermined without adjustment.

- Very truly yours,

- W. E. Burkett
Associate Tax Counse.
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ce: Oakland - District Administrator: Attached are two copiles
of the Report of Hearing Officer dated 9-18-64, which has been
approved. The hearing was held in San Francisco on 6-9-64,

slop athashed ere s copdasg sach Eeporte of Ngazdng GILLeer
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