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"Memorandum

- fom = Headcuarters — Legal (JI)

Your memo ¢f Cetcber 11, 1977, to *, hag been >eforred
to the undersiegned for reciy. ¥e understand that the L — 9

] : cffer vazrious instructioral courses to BEhee
Fraduates To trevare them for the exarsfnation. 4k
furrisnes written rmaterials tc its students in connecticn with sore
of these courses. The contract between(__ and the student nrcvides
+hat these raterials are leased to the student fcr use cnly -hile

C? he is tawing the course, and that they rust be returned to( 7 -=
or befc—e 2 certair date. Failure to return the materials o <he

snecified dzte is deemed an electicn to extend the leags szt thr rate
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) In our mems to vou cf March 15, 19757 we concluded that wars :f{ _
' charge tc its students is fer instructional services andé part Ic T

"  _+the lease £ materizis. On the basis cf the availabie evicenzcr, -

- - . N - ’.
._ .also. concluded that the-measure of tax would be the £5C vper mcontn
3 ~

extended lease rate. You have nov sent us ccries of the fcrm contrzc:s
used by the taypayer in 1973 and 137L.
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£fter exawining the contracts, we remain of the coinion that
leasing rmaterials to its students. "Lease" is defined in Secticn
4nn4.3 ~f the Bevenue and Taxaticn Code to include "rental, Rire an
license", and this definition is broad enough tc enccrmass +he scrt
cf arrarnrement invclved here. The fact that ' may destroy the

cateriats after they are returned does not al this ccnclusicr.,
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%'e have also concluded, however, that our previous estimate cf the
measure of tax was inaccurate. U 1973 ccntract cffered students
on cpticn to lease the materials alone without vurchasing any of its
instructionzl services. The orice for such a lease was $19C. Fur-
thermore, if the student contracted to lease materizls and purchase
instructional services, but canceled the .ccntract after DOSSCSEIn
the materials for five or mcre days, the student agreed tc be liable
< for the S190 ®materials only” ootion.. - In view of these contract
(m provisions, we now conclude that the measure of tax fcr each 1073
lease is £19C. ¢ el XD
CEEN o mEE RS "'":_‘_‘{ﬂ?"_
\

r
&



! . 3 e October 27; 4 ey

[ 8 197L contract did nct offer a "materials only" ovticr. The
contract did prcvide, however, that if the student canceled the
contract after possessing the course materials for five davs cr
more, the student would be liable for £200 as the cest of using

the materials. Accordingly, the measure of tax for 137L leases

is $200 per lease.

L argues that the lease prices do not reflect the actual value cf
the course materials. It points out that its cost for compiling the
materials vwas only about £12 to $19 per set. However, the measure
of tax for a lease which is a sale is the rentals vayable, nct the
fair market value of the leased propertv. (See Regulation 1562,
subdivision (¢)(1).) ___ chose to lease the materials, rather than
transfer title, in crder to insure that the materisls woulld be
returned and destroyed. loreover, beth the 1973 and 197L cortracts
specified the portion cf the total charge which was attributable to
the lease cf materials, and these contracts vere entered into oy
the parties in arm's length transactions. For these reascns, al-
thouch the agreed lease vrice may have been high, there is n- basis
for using the ccst of the materizls as the measure of ta~.
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