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A scale meodel of a truck
tractor is not mcbile
transportation equipment.
Lessor control over
property discussed.
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Re:

Your lctter of February 29, 1886, addressad to ir.
Don Henaessy, has been referrced to e for A razponsa.  You

writa to us on behalf of your client, . . -
o , raquesting a legal ruling as to waewner
a2 scale n .od=1 of the Peterbil:t truck tractor constitutes

nopile tranbporCahlon eguipaent, as dafined in zsction 2023
of the Revenue and Taxation Code. Your letter providad us
with the followingy facts:

“thae Truck is a nand-built 3/4 scale
model working re=~7i~a orf a Peterbilt

truck tractor. _ believes that the
Truck is one of a xind. The Truck's
overall length, bumper to bumper, is 17

feet 10 inches. The outszide w1dth of tno
buaper is 6 feet, the height from the to»
of the cab to the ground is 6 fest 2
inches, and the unladen weight is 8,870
vounds. Pnotographs of the Truck ars
enclosed.

acguired the Truck in an exempt

transec;;on on December 20, 1985. A
certificate of motor vehlcle use tax
exenmption was issued to by the
3oard on Decenmber 18, 19853. NI copy is
enclosed. Also, sinc2 It ~#1ll use

+he Truck solely in its leasing business,
_ , issued a resale certificate upon

ourcnase. On December 30, 1385,

titled the Truck with che DIV and

obtained a commarcial trip permit
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ceint are

(pewer). Coples of the tit
and cocrmmercial trip permit

epcloz=d.
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- o will lease the truck to
es for their use for promotionzl
rticing pursposes, baginning io
+ annrter of 1936, The leass
7 A will typiczlly rance
one dav to saveral ¢ays in leagth.
7ill supply its own personpel to
operate the Truck wian leese or
promotional purposes.
anticinates that the lessees will us
Truck in conjunction with print-medi
telavision advertisements. The Trucx
will never be used to transport property
as would a nornal, fall-siz2 Erazi
tractor. The Truck is unigue,
hand-built, and valuable only &s a
model truck tractor. When it is mo
fromx one location to anothar, 1k w1
be driven on the highway, but will ba
transgorted in a coverad trailec.”
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Analysis

The guestion that you have presented for our review
is whether or not tha business activities engaged in by your
client constitutes the leasing of moZile transportation
ecuipment, as defined by section 60C5 (g){4) and section 6010
(e)(4) of the Revenue and Taxation Code. Section 6306 and
6010 excluce froam the definition of "sale™ and "nurchase"”

those leases of mobile transportaticn equipment for use in
transportation of persons oOr property (Reg. 1€51).

vuopile transportation eguipment®, as defined in
Revenue and Taxation Ccde gaction 5023, includes trucis
(except "one-way rental trucks"), truck tractors, and truck
held G

trailers. ilowever, Regulation 1661(d) limits the definition
of "mobile transgortation equipment” to include only
equipment fcr use in transporting persons Or property for
substantial distances. You state in your letter that the
mruck will nevar be driven for substantial distances. The
Truck will be nhauled, via a covered trailer, from one
location to the next. As & scaled down mcdel of a Peterbilt
truck, the Truck is rot designed to carry persons O property
for substantial distances. Hence, we concur with your
ooinion tnat the Truck coss not constitute mobile
transportation eguipment.
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e guestion of wihether the business activities of
vour client constitutes & l2a3s5ing *ranqh tion turns upon
whether possession and control of the Truck has been
relincuished to the “lessz:z=." The leading case in this area
of the law, Entremont v. Wnitsell, (1 1339) 13 Cal.2d 250, held
that where a driver »2as ifaroished to onarate 2 truck, the
ownar did not relinuauish €22 requisite control over the
truck which is reguired fsr an acktivity to b2 considercd &
lease. Tasz court iz dotermiaing that the ru:r“rtaﬂ igase

agreemant was in fact a sa2rvice contract lockad to taz
eguipment owner mairntainias and sucplyiny tne fuel, the owner
-

carrying the operator on his employment racords and payroll,
and ths eguipnent owner assuming resvensibility for damage to

or causaed by the opszraticn of the machinery (Cfalifornia
sttornev General Opinions ro. 59-151, rebruary 12, 1560).

znothar factor o some importance used in
ascertzining whether the owaer has relinguisheua control of
the truck is whether the "l2ssee” has thz authority to
discharge the operator. Iz the case of 5grvice Tank Lines v.
Johnsgon, (1943) 61 Cal.Acp.24 67, the court held that there
was no lease where a trucx owner supplied trucks with
operators and agresd to raglace any unsatisfaciory
onerators. dence, case law strongly supports the arguusnt
that wnere the owner of the truck exercises control over the
datails of operating the truck there is no lease.

The information provided in yecur letter states that

will supply its own personnel to operate the Truck
when it is leased for promotional purposes. You further
infrrmad ns by telephone tzat the Truck will only be operated
by 5 employzes to =ove the mrLck from the trailer in
which it 1s hauled, to th= spot where the lessee intends to
display the Truck. The facts in your clieat's case may
Aistinguished from those ino Sntremont. In Entremont the
purpose of tns leass was to have trucks to transport road
building materials. 7The driving of the trucks was a critical
olement of that lease. In the facts at hand, your client
will b= leasing the Truck Zor promoh1ondl purposes that does
not necessitate the driving or eoneration of the Truck. The
Truck will only be driven vy . s employee for the
purpose of delivering the mruck to the exact location the
lesgee desires. The lessesz will then have possession and
control over the stationary truck. Where ) merely
delivers the Truck, possession and control are ralinguished
to the lessee and a lease exists.

The lease of tangible parsonal property in this
state is generally subject to a use tax mneasured by
the rental recelpts (Reg. 1660(c)). The lessor
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must collect the use tax from the lessee at the time rentals
are paid. Assuminy that when vou state in vour letter that
the truck uas »nr~k-~ad in an exempt transaction yvou are

referring to : 5 issulny a resale cartificate, your
client may elect to pay tazx basad upon the purchase price of
the Truck if the Truck will be leasad in substentially the
same form it was acquired. If your client wishes to exercise
this clection they must report ané pay this with the
roturn for the pariod in which the truck is 3 lmomad
1650 (c)(2)). If this election iz not tiwmely made,

#ill be reguired to collect tax measured by rental
receipts.
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If the Truck was in fact purchased in an exempt
transaction, other than an occasional sale, then your client
will be required to pay tax measured by rental receipts. If
the Truck was purchased in an exempt transaction defined as
an occasional sale, your client may exercisz the election to
pay use tax on the purchase price (Feg. 15060 (c)(4)).

If the facts were

were reguired to
promnotion (i.e. driving the
no lease woulé be deemed to
relinguish control of the
constitute a use by
Leisure and then "used" by
upon the purchase

(c)(6)).

Truck.
TF +he Truck is first leased by

such that emplovee's of

drive the Truck as part of tne
mruck to film a commercial) then
occur since would never
This in effect would

tax will be owed based

price of the Truck (Regulation 1660
Any subsaguent leases would be subject to tax on

rental receipts with a credit allowed for tax paid on the
purchase price.

If you have any gquestions concerning the
information contalned in this letter, please contact us

again.

Sincerely yours,

-

rmstrong .

Legal Counsel
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