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Whether Banks, the Federal Reserve Bank, and Amtrak 
Must Pay California's Hazardous Waste Fees 

This memorandum will address whether banks, the Federal 
Reserve Bank, and/or Amtrak must pay California's hazardous waste 
fees if they generate, store, treat, or dispose of hazardous 
waste. These entities warrant special consideration because of 
statutory provisions, both state and federal, which impact their 
responsibility for various state taxes and fees. 

 
Banks 

Historically, national banks were not subject to state 
taxation. However, in 1969, Congress waived this immunity from 
state taxes and provided that the states could tax national banks 
by one of four specified measures. (12 U.S.C. Section 5 4 8 . )  In 
1969, Congress amended Section 5 4 8  to provide that "[£]or the 
purposes of any tax law enacted under authority of the United 
States or any State, a national bank shall be treated as a bank 
organized and existing under the laws of the State or other 
jurisdiction within which its principal office is located." 
Therefore, national banks and state banks are currently treated 
the same under state law. 

Article XIII, Section 27, of the California 
Constitution, adopted in 1 9 7 4  and amended in 1976, provides that: 

The Legislature, a majority of the membership 
of each house concurring, may tax 
corporations, including State and national 
banks, and their franchises by any method not 
prohibited by this Constitution or the 
Constitution or laws of the United States. 
Unless otherwise provided by the Legislature, 
the tax on State and national banks shall be 
according to or measured by their net income 
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a n d  s h a l l  b e  i n  l i e u  o f  a l l  o t h e r  t a x e s  a n d  
l i c e n s e  fees upon b a n k s  o r  t h e i r  s h a r e s ,  
e x c e p t  t a x e s  upon r e a l  p r o p e r t y  a n d  v e h i c l e  
r e g i s t r a t i o n  a n d  l i c e n s e  f e e s .  ( E m p h a s i s  
a d d e d .  ) 

S e c t i o n  2 3 1 8 2  o f  t h e  R e v e n u e  a n d  T a x a t i o n  C o d e  c o d i f i e s  
t h e  c o n s t i t u t i o n a l  p r o v i s i o n s  a s  f o l l o w s :  

T h e  t a x  i m p o s e d  u n d e r  t h i s  p a r t  u p o n  b a n k s  a n d  
f i n a n c i a l  c o r p o r a t i o n s  i s  i n  l i e u  o f  a l l  o t h e r  
t a x e s  a n d  l i c e n s e s ,  s t a t e ,  c o u n t y  a n d ,  
m u n i c i p a l ,  u p o n  t h e  s a i d  b a n k s  a n d  f i n a n c i a l  
c o r p o r a t i o n s  e x c e p t  t a x e s  u p o n  t h e i r  r e a l  
p r o p e r t y ,  l o c a l  u t i l i t y  u s e r  t a x e s ,  s a l e s  a n d  
u s e  t a x e s ,  s t a t e  e n e r g y  r e s o u r c e s  s u r c h a r g e ,  
s t a t e  e m e r g e n c y  t e l e p h o n e  u s e r s  s u r c h a r g e ,  a n d  
m o t o r  v e h i c l e  a n d  o t h e r  v e h i c l e  r e g i s t r a t i o n  
l i c e n s e  f e e s  a n d  a n y  o t h e r  t a x  o r  l i c e n s e  f e e  
i m p o s e d  b y  t h e  s t a t e  u p o n  v e h i c l e s ,  m o t o r  
v e h i c l e s  o r  t h e  o p e r a t i o n  t h e r e o f  ... 

S e c t i o n  2 3 1 8 2 ,  a s  o r i g i n a l l y  a d o p t e d  i n  1 9 4 9 ,  i n c l u d e d  a n  
e x c e p t i o n  o n l y  f o r  r e a l  p r o p e r t y  t a x e s .  I n  1 9 7 5 ,  a r e f e r e n c e  t o  
m o t o r  v e h i c l e  a n d  o t h e r  v e h i c l e  r e g i s t r a t i o n  l i c e n s e  f ees  w a s  
a d d e d .  F i n a l l y ,  i n  1 9 7 9 ,  t h e  a b o v e - q u o t e d  l a n g u a g e  was a d o p t e d ,  
a d d i n g  v a r i o u s  m i s c e l l a n e o u s  t a x e s ,  i n c l u d i n g  l o c a l  u t i l i t y  u s e r  
t a x e s ,  s a l e s  a n d  u s e  t a x e s ,  s t a t e  e n e r g y  r e s o u r c e  s u r c h a r g e ,  a n d  
s t a t e  e m e r g e n c y  t e l e p h o n e  u s e r s  s u r c h a r g e  t o  t h e  t a x e s  w h i c h  
b a n k s  m u s t  p a y  i n  a d d i t i o n  t o  t h e  " i n  l i e u n  t a x .  

S e c t i o n  2 5 1 7 4  (now 2 5 1 7 4 . 1 )  of t h e  H e a l t h  a n d  S a f e t y  
C o d e ,  w h i c h  f i r s t  i m p o s e d  t h e  l a n d  d i s p o s a l  i n  1 9 7 2 ,  s t a t e d  t h a t  
t h e  f e e  was  t o  be  s e t  a n d  c o l l e c t e d  b y  t h e  D i r e c t o r  o f  t h e  
D e p a r t m e n t  o f  H e a l t h  S e r v i c e s .  I n  1 9 8 2 ,  c o l l e c t i o n  o f  t h e  f e e  
w a s  t r a n s f e r r e d  t o  t h e  S t a t e  B o a r d  o f  E q u a l i z a t i o n .  I n  a d d i t i o n ,  
t h e  E o a r d  b e g a n  c o l l e c t i n g  t h e  S u p e r f u n d  t a x  i n  1 9 8 1 ,  a n d  t h e  
g e n e r a t o r  a n d  f a c i l i t y  fees i n  1 9 8 6 .  T h e r e f o r e ,  t h e  h a z a r d o u s  
w a s t e  f e e s  were n o t  i n  e x i s t e n c e ,  o r  n o t  c o l l e c t e d  b y  t h e  B o a r d ,  
b e f o r e  t h e  1 9 7 9  amendmen t  t o  S e c t i o n  2 3 1 8 2 .  W h i l e  t h e  h a z a r d o u s  
w a s t e  f e e s  may be s i m i l a r  t o  some o f  t h e  m i s c e l l a n e o u s  t a x e s  
l i s t e d  i n  S e c t i o n  2 3 1 8 2 ,  t h e y  a r e  n o t  i n c l u d e d ,  a n d  t h e  B o a r d  h a s  
n o  power  t o  a d d  t h e m  t o  t h e  l i s t .  T h e  C a l i f o r n i a  C o n s t i t u t i o n  
g i v e s  t h e  L e g i s l a t u r e  t h e  a u t h o r i t y  t o  r e q u i r e  b a n k s  t o  p a y  t h e  
h a z a r d o u s  waste f e e s ,  b u t  i t  h a s  n o t  y e t  d o n e  s o .  

I n  o r d e r  t o  d e t e r m i n e  w h e t h e r  a b a n k ' s  p a y m e n t  of 

 
S e c t i o n  2 3 1 8 2 ' s  " i n  l i e u "  t a x  r e l i e v e s  i t  f r o m  p a y i n g  
C a l i f o r n i a ' s  h a z a r d o u s  w a s t e  f e e s ,  t h e  n a t u r e  o f  t h o s e  fees m u s t  @
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b e  i n v e s t i g a t e d .  I f  t h e y  a r e  " t a x e s "  o r  " l i c e n s e  f e e s n ,  t h e n  t h e  
bank pays  i t s  t a x  on n e t  income i n  l i e u  o f  such  c h a r g e s .  

G e n e r a l l y ,  t a x a t i o n  is a l e g i s l a t i v e  f u n c t i o n ,  a n d  t a x e s  
a r e  l e v i e d  by l e g i s l a t u r e s  t o  r a i s e  g e n e r a l  r e v e n u e s ,  r e g a r d l e s s  
of  any  b e n e f i t s  bestowed by t h e  gove rnmen t .  A t a x  may b e  based  
s o l e l y  on t h e  a b i l i t y  t o  pay. A f e e ,  on t h e  o t h e r  hand ,  i s  
i n c i d e n t  t o  a  v o l u n t a r y  a c t ,  s u c h  a s  a  r e q u e s t  t h a t  a  p u b l i c  
agency  p e r m i t  a n  a p p l i c a n t  t o  p r a c t i c e  med ic ine  o r  c o n s t r u c t  a  
house .  The p u b l i c  agency  n o r m a l l y  may e x a c t  a  f e e  f o r  s u c h  a  
g r a n t ,  which b e s t o w s  a  b e n e f i t  on t h e  a p p l i c a n t  n o t  s h a r e d  bv 
o t h e r  members o f  s o c i e t y .  N a t i o n a l  c a b l e  T e l e v i s i o n  v .  u n i t e d  
S t a t e s ,  415 U . S .  3 3 6  ( 1 9 7 4 ) .  A " l i c e n s e  f e e n  i s  g e n e r a l l y  
d e f i n e d  a s  a  p r i c e  p a i d  t o  a  g o v e r n m e n t a l  a u t h o r i t y  f o r  a  l i c e n s e  
t o  engage  i n  a  p a r t i c u l a r  o c c u p a t i o n  o r  f o r  t h e  p r i v i l e g e  o f  
engag ing  i n  s u c h  o c c u p a t i o n .  A l i c e n s e  f e e  i s  a l s o  d e f i n e d  a s  a 
" c h a r g e  made p r i m a r i l y  f o r  r e g u l a t i o n ,  w i t h  t h e  f e e  t o  c o v e r  c o s t  
and  e x p e n s e s  of  s u p e r v i s i o n  o f  r e g u l a t i o n . "  ( B l a c k ' s  Law 
D i c t i o n a r y ,  5 t h  Ed.,  1979 . )  

The h a z a r d o u s  was te  f e e s  a r e  d e p o s i t e d  i n  two a c c o u n t s  
( t h e  Hazardous  Waste  C o n t r o l  Account  and  t h e  Hazardous S u b s t a n c e s  
A c c o u n t ) ,  a n d  a r e  used  t o  fund  t h e  r e g u l a t i o n  of h a z a r d o u s  was t e  
s t o r a g e ,  t r a n s p o r t ,  t r e a t m e n t  and d i s p o s a l  a c t i v i t i e s  i n  
C a l i f o r n i a .  The c h a r g e s  a r e ,  t h e r e f o r e ,  more l i k e  f e e s  o r  
l i c e n s e  f e e s  t h a n  t a x e s ,  w i t h  t h e  p o s s i b l e  e x c e p t i o n  o f  t h e  
Supe r fund  t a x  ( H e a l t h  and S a f .  Code S 25345)  and ,  s i n c e  Augus t ,  
1989 ,  t h e  l a n d  d i s p o s a l  f e e  ( S e c t i o n  25174 . I ) ,  b o t h  o f  which a r e  
used  t o  fund  g e n e r a l  c l ean -up  a c t i v i t i e s .  The f a c i l i t y  f e e  
( S e c t i o n  25205 .2 )  and g e n e r a t o r  f e e  ( S e c t i o n  25205.5)  a r e  p a i d  
f o r  t h e  p r i v i l e g e  o f  engaging  i n  h a z a r d o u s  was t e  management 
a c t i v i t i e s  and  d i r e c t l y  fund t h e  r e g u l a t i o n  of  s u c h  a c t i v i t i e s .  

The o n l y  C a l i f o r n i a  c a s e  t o  d i s c u s s  t h e  n a t u r e  o f  t h e  
l i c e n s e  f e e s  men t ioned  i n  S e c t i o n  23182 i s  C i t r u s  B e l t  S a v i n g s  
and  Loan Assn.  v .  C a l i f o r n i a  F r a n c h i s e  Tax Board ( 1 9 6 3 )  218 
Cal.App.2d 584 .  T h e r e ,  t h e  c o u r t  c o n s i d e r e d  S e c t i o n  23184 o f  t h e  
Revenue and  T a x a t i o n  Code, which p r o v i d e s  t h a t  f i n a n c i a l  
i n s t i t u t i o n s  must  pay p e r s o n a l  p r o p e r t y  t a x e s  ( and  c a n n o t  t a k e  
a d v a n t a g e  o f  t h e  " i n  l i e u "  t a x  a p p l i c a b l e  t o  b a n k s ) ,  b u t  may 
o f f s e t  a g a i n s t  s u c h  t a x e s  any l i c e n s e  f e e s  t h e y  pay.  T h e  
p l a i n t i f f  s a v i n g s  and  l o a n  a s s o c i a t i o n s  p a i d  a s s e s s m e n t s  r e q u i r e d  
by t h e  F i n a n c e  Code,  which were  u s e d  t o  fund  t h e  r e g u l a t i o n  o f  
s a v i n g s  and l o a n  a s s o c i a t i o n s ,  a n d  s o u g h t  t o  o f f s e t  s u c h  payments  
a g a i n s t  t h e i r  f r a n c h i s e  t a x e s .  

The c o u r t  f i r s t  d e t e r m i n e d  t h a t  t h e  t e r m s  " l i c e n s e "  i n  
S e c t i o n  23182 and  " l i c e n s e  f e e s n  i n  S e c t i o n  23184 a r e  
s u b s t a n t i a l l y  e q u i v a l e n t ,  s i n c e  t h e  i n t e n t  o f  t h e  two s e c t i o n s  
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t a k e n  t o g e t h e r  i s  t o  e q u a l i z e  t h e  t a x  b u r d e n s  o f  b a n k s  a n d  o t h e r  
f i n a n c i a l  i n s t i t u t i o n s .  The  c o u r t  r e c o g n i z e d  t h e  " i n h e r e n t  
d i s t i n c t i o n  b e t w e e n  g o v e r n m e n t a l  c h a r g e s  d e s i g n e d  t o  p r o d u c e  
g e n e r a l  r e v e n u e  a n d  t h o s e  c a l c u l a t e d  m e r e l y  t o  p r o d u c e  s u f f i c i e n t  
f u n d s  f r o m  r e g u l a t e d  a c t i v i t i e s  t o  c o v e r  t h e  c o s t  o f  s u c h  
r e g u l a t i o n . "  

were 
I d .  a t  p .  5 9 0 .  K h i l e  f i n d i n g  t h a t  t h e  F i n a n c e  Code 

a s s e s s m e n t s  c l e a r l y  made f o r  p u r p o s e s  o f  r e g u l a t i o n ,  t h e  
c o u r t  s t a t e d  t h a t  t h e  n a t u r e  o f  t h e  c h a r g e  d i d  n o t  n e c e s s a r i l y  
d e t e r m i n e  w h e t h e r  t h e  L e g i s l a t u r e  i n t e n d e d  t o  e n c o m p a s s  i t  w i t h i n  
t h e  m e a n i n g  o f  " l i c e n s e "  or  " l i c e n s e  f e e " .  S i n c e  s i m i l a r  
a s s e s s m e n t s  w e r e  made a g a i n s t  b a n k s  t o  c o v e r  t h e  cos t  o f  t h e i r  
r e g u l a t o r y  s u p e r v i s i o n ,  t h e  c o u r t  f o u n d  t h a t  t h e  c h a r g e s  were n o t  
" l i c e n s e s "  o r  " l i c e n s e  f e e s " ,  a s  t h a t  t e r m  i s  u s e d  i n  S e c t i o n  
23182 ,  s i n c e  a l l o w i n g  f i n a n c i a l  c o r p o r a t i o n s  t o  o f f s e t  them would 
d i s c r i m i n a t e  a g a i n s t - b a n k s  t h a t  p a i d  s i m i l a r  c h a r g e s  i n  a d d i t i o n  
t o  t h e  " i n  l i e u "  t a x .  

The  c o u r t  a l s o  c o n s i d e r e d  f e e s  p a i d  by p e r s o n a l  p r o p e r t y  
b r o k e r s  a n d  small l o a n  b r o k e r s  u n d e r  o t h e r  s e c t i o n s  o f  t h e  
F i n a n c i a l  C o d e ,  w h i c h  had  b e e n  a l l o w e d  a s  o f f s e t s  u n d e r  S e c t i o n  
23182 .  The  c o u r t  n o t e d  t h a t  t h e s e  s u m s  w e r e  p a i d  i n  f i x e d  
a m o u n t s  ( n o t  r e l a t e d  t o  t h e  c o s t s  o f  r e g u l a t i n g  t h e  b u s i n e s s e s )  
a n d  w e r e  p a i d  i n t o  t h e  s t a t e ' s  g e n e r a l  f u n d ,  a n d  t h a t  t h e  
p e r s o n a l  p r o p e r t y  b r o k e r s  a n d  small  l o a n  b r o k e r s  w e r e  s e p a r a t e l y  
a s s e s s e d  f o r  t h e  c o s t s  o f  r e g u l a t i n g  t h e i r  b u s i n e s s e s  u n d e r  o t h e r  
s e c t i o n s  o f  t h e  F i n a n c i a l  C o d e .  For t h e s e  r e a s o n s ,  t h e  c o u r t  
c o n c l u d e d  t h a t  t h e  sums were t h e  t y p e  o f  c h a r g e s  c o m p r e h e n d e d  by 
t h e  t e r m  " l i c e n s e  f e e s "  i n  s e c t i o n s  23182 a n d  2 3 1 8 4 ,  w h i l e  
a s s e s s m e n t s  f o r  r e g u l a t i o n  were n o t .  

The  C i t r u s  B e l t  c a s e  c o u l d  b e  r e a d  t o  h o l d  t h a t  f e e s  
a s s e s s e d  t o  f u n d  r e g u l a t i o n  a r e  n o t  " l i c e n s e  f e e s "  f o r  p u r p o s e s  
o f  S e c t i o n  23182 .  However, t h e  c o u r t  s t a t e d  t h a t  i t s  d e c i s i o n  
was n o t  c o n t r o l l e d  by t h e  " t r u e  n a t u r e  o f  t h e  c h a r g e " .  R a t h e r ,  
t h e  c o u r t  l o o k e d  t o  t h e  f a c t  t h a t  b a n k s  a r e  s t a t u t o r i l y  r e q u i r e d  
t o  p a y  a  s i m i l a r  t y p e  o f  f e e  f o r  r e g u l a t i o n ,  i n  a d d i t i o n  t o  t h e  
" i n  l i e u "  t a x .  T h e r e f o r e ,  a l l o w i n g  t h e  s a v i n g s  a n d  l o a n  
a s s o c i a t i o n s  a n  o f f s e t  f o r  s u c h  a f e e  would  d i s c r i m i n a t e  a g a i n s t  
t h e  b a n k s .  T h e r e  i s  n o  s imi lar  p r o b l e m  w i t h  t h e  h a z a r d o u s  w a s t e  
f e e s .  I f  b a n k s  p a y  a  s p e c i a l  t a x  i n  l i e u  o f  t h e  h a z a r d o u s  w a s t e  
f e e s ,  t h e n  s a v i n g s  a n d  l o a n  a s s o c i a t i o n s  c a n  o f f s e t  s u c h  f e e s  
a g a i n s t  t h e i r  t a x e s .  

I c o n c l u d e  t h a t ,  p u r s u a n t  t o  Revenue a n d  T a x a t i o n  Code 
S e c t i o n  2 3 1 8 2 ,  b a n k s  p a y  a t a x  o n  t h e i r  n e t  i n c o m e ,  i n  l i e u  o f  
t h e  o t h e r  t a x e s  a n d  l i c e n s e  f e e s ,  i n c l u d i n g  t h e  h a z a r d o u s  w a s t e  
f e e s  ( l a n d  d i s p o s a l  f e e ,  S u p e r f u n d  t a x ,  f a c i l i t y  f e e  a n d  
g e n e r a t o r  f e e ) .  

C 

I 

a 



Mr. Gary  J. Jugum Page 5  

F e d e r a l  R e s e r v e  Bank 

The F e d e r a l  R e s e r v e  Bank o f  San F r a n c i s c o  h a s  p r o t e s t e d  
b i l l i n g s  i t  r e c e i v e d  from t h e  S t a t e  Board of  E q u a l i z a t i o n  f o r  t h e  
h a z a r d o u s  w a s t e  g e n e r a t o r  f e e  a n d  l a n d  d i s p o s a l  f e e .  

T i t l e  12 ,  Uni ted  S t a t e s  Code, S e c t i o n  5 3 1  p r o v i d e s :  

F e d e r a l  r e s e r v e  b a n k s ,  i n c l u d i n g  t h e  c a p i t a l  
s t o c k  and s u r p l u s  t h e r e i n  and t h e  income 
d e r i v e d  t h e r e f r o m  s h a l l  b e  exempt f rom 
F e d e r a l ,  S t a t e ,  and  l o c a l  t a x a t i o n ,  e x c e p t  
t a x e s  upon r e a l  e s t a t e .  

S i n c e  f e d e r a l  law s p e c i f i c a l l y  exempts  f e d e r a l  r e s e r v e  
banks  f rom a l l  s t a t e  and l o c a l  t a x a t i o n ,  s u c h  b a n k s  a r e  
r e s p o n s i b l e  f o r  t h e  c h a r g e s  imposed i n  C a l i f o r n i a  l a w  f o r  
g e n e r a t i n g ,  h a n d l i n g  and d i s p o s i n g  haza rdous  w a s t e  o n l y  i f  t h o s e  
c h a r g e s  a r e  f e e s  r a t h e r  t h a n  t a x e s .  A f i n a l  answer  c o n c e r n i n g  
t h e  f e d e r a l  r e s e r v e  b a n k ' s  l i a b i l i t y  f o r  t h e  h a z a r d o u s  w a s t e  f e e s  
w i l l  have  t o  a w a i t  a  r e s o l u t i o n  o f  t h e  g e n e r a l  q u e s t i o n  o f  
f e d e r a l  government  l i a b i l i t y  f o r  s u c h  f e e s .  I f  i t  i s  d e t e r m i n e d  
t h a t  C o n g r e s s ,  i n  42 U.S.C. S e c t i o n  6961, waived f e d e r a l  immunity 
from t h e  h a z a r d o u s  was t e  f e e s ,  t h e n ,  because  o f  t h e  s p e c i a l  
s t a t u t o r y  l a n g u a g e  i n  1 2  U.S.C. S e c t i o n  531 c o n c e r n i n g  f e d e r a l  
r e s e r v e  b a n k s ,  a  f u r t h e r  i n q u i r y  w i l l  be n e c e s s a r y  t o  d e c i d e  
whether  t h e  c h a r g e s  a r e  " t a x e s "  u s i n g  t h e  t h r e e - p r o n g  t e s t  i n  
M a s s a c h u s e t t s  v .  - U.S. 

Amtrak 

The S t a t e  Board o f  E q u a l i z a t i o n  h a s  b i l l e d  Amtrak 
( o p e r a t e d  by t h e  N a t i o n a l  R a i l r o a d  P a s s e n g e r  C o r p o r a t i o n )  f o r  t h e  
g e n e r a t o r  f e e .  

T i t l e  4 5  U.S.C., S e c t i o n  546b,  s t a t e s :  

N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  l a w ,  
t h e  N a t i o n a l  R a i l r o a d  P a s s e n g e r  C o r p o r a t i o n  
( t h e  " C o r p o r a t i o n ' )  s h a l l  b e  exempt f rom a n y  
t a x e s  o r  o t h e r  f e e s  imposed by any S t a t e ,  
p o l i t i c a l  s u b d i v i s i o n  o f  a  S t a t e ,  o r  l o c a l  
t a x i n g  a u t h o r i t y  which  a r e  l e v i e d  on t h e  
C o r p o r a t i o n ,  o r  a n y  r a i l r o a d  s u b s i d i a r y  
t h e r e o f ,  f rom and  a f t e r  Oc tobe r  1, 1981 ,  
i n c l u d i n g  such  t a x e s  and  f e e s  l e v i e d  a f t e r  
September  3 0 ,  1982:  P r o v i d e d ,  however, T h a t  
n o t w i t h s t a n d i n g  any  p r o v i s i o n  o f  l aw,  t h e  
C o r p o r a t i o n  s h a l l  n o t  b e  exempt f rom a n y  t a x e s  
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or other fees which it is authorized to pay as 
of September 10, 1982 .... 
Amtrak was established by Congress as a United States 

corporation for profit (45 U.S.C. § 5411, with the goal of 
maintaining and improving rail passenger service, federal 
controls over Amtrak management and operations, and federal 
financial support for Amtrak (45 U.S.C. S §  501, 501a). In 
adopting Section 546b, quoted above, Congress sought to guarantee 
Arntrak's fiscal integrity by insuring that the money it 
appropriated to Amtrak would be used to fund the railroad's 
operations, and would not be diverted to states and localities. 
National Railroad Passenger Corporation v. Commonwealth of 
- Pennsylvania Public Utility Commission, et al., 665 F.Supp. 402 
( E . D .  Pa. 1987). 

Although Congress sought to shield Amtrak from the 
payment of any taxes or fees imposed by a state, such as 
California's hazardous waste fees, it specified that Amtrak is 
not exempt from any "taxes or other fees which it is authorized 
to pay as of September 10, 1982". The question, therefore, is 
whether Congress elsewhere specifically authorized Amtrak to pay 
the hazardous waste fees. 

The answer lies in 42 U.S.C. Section 6961, the waiver of 
federal immunity in the Resource Conservation and Recovery Act 
(RCRA). Section 6961 requires that "[Elach department, agency, 
and instrumentality of the executive, legislative, and judicial 
branches of the federal government" must comply with all state 
substantive and procedural requirements concerning the control 
and abatement of hazardous waste disposal, including the payment 
of reasonable service charges. If Amtrak is a department, agency 
or instrumentality of the federal government, and if the 
hazardous waste fees are included within Section 6961's reference 
to "requirementsn or "service chargesn, then Amtrak must pay the 
fees regarding any hazardous waste it generates, stores, treats, 
or submits for disposal. 

RCRA defines a "Federal agency" as "any department, 
agency, or other instrumentality of the Federal Government, any 
independent agency or establishment of the Federal Government, 
including any Government corporation, and the Government Printing 
Office." (42 U.S.C. 5 6903(4)). Although Amtrak was established 
as a United States corporation (45 U.S.C. S 541), Congress 
specifically stated that the National Railroad Passenger 
Corporation "will not be an agency or establishment of the United 
States Government." (45 U.S.C. § 541). The only case to directly 
address the issue of whether Amtrak is a federal instrumentality 
found that it was not, at least for purposes of assessing 

a 
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p u n i t i v e  damages.  S e n t n e r  v .  Amtrak,  540 F.Supp. 557 (D .c .  N.J. 
1 9 8 2 ) .  I n  S e n t n e r ,  t h e  F e d e r a l  Government a r g u e d  t h a t ,  w h i l e  
C o n g r e s s  s p e c i f i e d  t h a t  Amtrak was n o t  an  agency  o r  e s t a b l i s h m e n t  
o f  t h e  U n i t e d  S t a t e s ,  i t  c o u l d ,  n o n e t h e l e s s ,  b e  an  
" i n s t r u m e n t a l i t y n  o f  t h e  gove rnmen t .  The C o u r t  r e j e c t e d  t h i s  
a rgumen t ,  f i n d i n g  n o t h i n g  i n  t h e  l e g i s l a t i v e  h i s t o r y  o r  c a s e  law 
t o  i n d i c a t e  t h a t  Congress  i n t e n d e d  t h e  te rm " e s t a b l i s h m e n t n  t o  be  
r e a d  s o  n a r r o w l y .  

The S e n t n e r  c a s e  s h o u l d ,  however, be  r e s t r i c t e d  t o  i t s  
f a c t s ,  s i n c e  i t  was based  on g e n e r a l  l e g a l  p r i n c i p l e s  o f  
s o v e r e i g n  immunity.  I n  t h e  a r e a  o f  haza rdous  w a s t e  f e e s ,  RCRA 
p r o v i d e s  s p e c i f i c  s t a t u t o r y  a u t h o r i z a t i o n  f o r  Amtrak t o  pay t h e  
h a z a r d o u s  w a s t e  f e e s .  The r e l e v a n t  s e c t i o n s  o f  RCRA were  adop ted  
i n  1976,  s i x  y e a r s  a f t e r  45  U.S.C. S e c t i o n  541 ,  which  s t a t e s  t h a t  
Amtrak is n o t  a  f e d e r a l  a g e n c y .  I c o n c l u d e  t h a t  t h e  more r e c e n t  
l e g i s l a t i v e  pronouncement c o n t r o l s ,  and Amtrak is s u b j e c t  t o  RCRA 
S e c t i o n  6 9 6 1 ' s  waiver  o f  s o v e r e i g n  immunity. 

T h i s  c o n c l u s i o n  i s  f u r t h e r  s u p p o r t e d  by N a t i o n a l  
R a i l r o a d  P a s s e n g e r  C o r p o r a t i o n  v .  The C i t y  o f  New York,  695 
F.Supp. 1570  (D.C., N . Y . ,  1 9 8 8 ) .  I n  t h a t  c a s e ,  t h e  c o u r t  h e l d  
t h a t  S e c t i o n  546b d i d  n o t  exempt  Amtrak from p a y i n g  r e n t a l  
payments t o  N e w  York C i t y ,  p u r s u a n t  t o  f r a n c h i s e  a g r e e m e n t s ,  f o r  
t h e  u s e  o f  m u n i c i p a l  s t r e e t s ,  wa te rways  and p u b l i c  l a n d s .  The 
C o u r t  examined  t h e  l e g i s l a t i v e  h i s t o r y  of S e c t i o n  546b ,  and  no ted  
t h a t  i t  was a d o p t e d  t o  r e l i e v e  t h e  i n c r e a s i n g  b u r d e n s  imposed on 
t h e  f e d e r a l  t r e a s u r y  a s  a  r e s u l t  o f  Amtrak ' s  c o n t i n u i n g  o p e r a t i n g  
d e f i c i t .  F e d e r a l  d o l l a r s ,  i n t e n d e d  t o  fund t h e  o p e r a t i o n  o f  a  
n a t i o n a l  r a i l  pa s senge r  s y s t e m ,  were  be ing  c o n v e r t e d  i n t o  l o c a l  
r e v e n u e s  c o l l e c t e d  by c i t i e s  i n  t h e  N o r t h e a s t .  S e c t i o n  546b was 
adop ted  t o  s t o p  t h i s  payment o f  " t a x e s  w i t h  t a x e s n .  The C o u r t  
n o t e d  t h a t ,  a l t h o u g h  Amtrak p r o b a b l y  was n o t  a n  i n s t r u m e n t a l i t y  
of t h e  f e d e r a l  government f o r  t a x  immunity p u r p o s e s ,  C o n g r e s s  
made Amtrak s t a t u t o r i l y  immune f rom s t a t e  t a x a t i o n ,  a c c o r d i n g  i t  
t h e  same p r o t e c t i o n  from s t a t e  t a x a t i o n  t h a t  t h e  f e d e r a l  
government  i t s e l f  r e c e i v e s .  The commit tee  r e p o r t s  l e a d i n g  t o  
p a s s a g e  o f  S e c t i o n  546b i n d i c a t e  C o n g r e s s ' s  d e s i r e  t o  s h i e l d  
Amtrak t o  t h e  same e x t e n t  a s  t h e  Un i t ed  S t a t e s  is  exempt  f rom t h e  
payment o f  t a x e s  and o t h e r  f e e s ,  b u t  n o t  t o  exempt i t  from pay ing  
f e e s  f o r  s e r v i c e s  used ,  s u c h  a s  w a t e r  and sewer ,  which  t h e  Un i t ed  
S t a t e s  also must  pay. The C o u r t  t h e r e f o r e  r e s o l v e d  t h e  c a s e  by 
r e f e r e n c e  t o  c a s e  law g o v e r n i n g  f e d e r a l  t a x  immunity .  Apply ing  
t h e  t h r e e - p r o n g  t e s t  of M a s s a c h u s e t t s  v .  Uni ted  S t a t e s ,  435 U.S. 
444 ( 1 9 7 8 ) ,  t h e  C o u r t  found  t h e  r e n t  payments made t o  N e w  Y o r k  
C i t y  t o  be " u s e r  f e e s " ,  o r  v o l u n t a r y  payments made t o  t h e  
government  i n  exchange f o r  p a r t i c u l a r  b e n e f i t s .  
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Two of Amtrak's arguments i n  NRPC v .  New York a r e  
p a r t i c u l a r l y  r e l evan t  t o  t h e  c o n s i d e r a t i o n  of C a l i f o r n i a ' s  
hazardous waste f e e s .  Concerning t h e  t h i r d  prong of  t h e  
Massachuset ts  v. U.S. t e s t  (whether  t he  f e e s  exceed t h e  c o s t  t o  
t h e  government of t h e  b e n e f i t s  s u p p l i e d ) ,  Amtrak argued t h a t  a  
d i s t i n c t i o n  should be made between t h e  money New York spen t  
p rov id ing  t h e  r a i l r o a d  w i t h  water  and sewer s e r v i c e s  and t h e  c o s t  
of t h e  o p p o r t u n i t i e s  t h a t  t h e  c i t y  l o s t  when i t  pe rmi t t ed  t he  
r a i l r o a d  t o  use i t s  p rope r ty .  The Court r e j e c t e d  t h i s  argument, 
because t h e  use of t he  l and  imposed a  r e a l  economic c o s t  on t h e  
government. The Court was t h u s  unwil l ing t o  r e s t r i c t  i t s  
c o n s i d e r a t i o n  of t h e  b e n e f i t s  supp l i ed  by t h e  government t o  such 
f e e - f o r - s e r v i c e s  programs a s  water  and sewer s e r v i c e s .  This 
s u p p o r t s  t h e  Board's  p o s i t i o n  t h a t  var ious  components of t h e  
Department of  Health S e r v i c e s '  Toxic Substances Program (such a s  
. research and c o n s u l t a t i o n )  a r e  b e n e f i t s  t h e  government provides  
t o  t h o s e  who pay t h e  hazardous  waste f e e s .  

Amtrak a l s o  argued t h a t ,  even i f  t h e  r e n t a l  payments 
were no t  t a x e s ,  they should  be cons t rued  t o  be " f e e s "  wi th in  t h e  
meaning of "any taxes  o r  o t h e r  f e e s "  i n  Sec t ion  546b. However, 
t h e  Court  found t h a t  t h e  l e g i s l a t i v e  h i s t o r y  of S e c t i o n  546b made 

 i t  c l e a r  t h a t  t h e  phrase "any t a x e s  or  o t h e r  f e e s "  was meant t o  
be read a s  simply extending t o  Amtrak t h e  f u l l  scope of t h e  
f e d e r a l  government's sove re ign  immunity. Under t h i s  
i n t e r p r e t a t i o n ,  Amtrak would n o t  be immune from r e s p o n s i b i l i t y  
f o r  C a l i f o r n i a ' s  hazardous was te  f e e s  by v i r t u e  o f  t h e  i n c l u s i o n  
of t h e  word " f e e s n  i n  Sec t ion  546b. 

The holding i n  NRPC v. New York, a s  w e l l  a s  a  comparison 
of t h e  s t a t u t o r y  p rov i s ions  c r e a t i n g  Amtrak and i n  RCRA, suppor t s  
t he  conc lus ion  t h a t  Amtrak i s  immune from payment of C a l i f o r n i a ' s  
hazardous waste  f e e s  only  t o  t h e  e x t e n t  t h a t  t h e  f e d e r a l  
government i s  s o  immune. S e c t i o n  5 4 6 b  exempts Amtrak from t a x e s  
or  f e e s  imposed by a  s t a t e ,  u n l e s s  i t  i s  au tho r i zed  t o  pay such 
t axes  o r  f e e s ,  and Sec t ion  6961 of RCRA p rov ides  t h a t  
a u t h o r i z a t i o n .  While 4 5  U.S.C. Sec t ion  5 4 1  s t a t e s  t h a t  Amtrak is 
no t  a  f e d e r a l  agency o r  e s t a b l i s h m e n t ,  RCRA, which was adopted 
s i x  y e a r s  a f t e r  Sect ion 541, i n c l u d e s  f e d e r a l  c o r p o r a t i o n s  i n  i t s  
d e f i n i t i o n  of  t h e  f e d e r a l  e n t i t i e s  t h a t  m u s t  meet a l l  l o c a l  
requ i rements  concerning t h e  abatement of hazardous waste .  

I conclude t h a t  A m t r a k  m u s t  pay C a l i f o r n i a ' s  hazardous 
waste f e e s  t o  t h e  same e x t e n t  a s  t h e  f e d e r a l  government i s  l i a b l e  
f o r  t h o s e  f e e s .  

@


