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This memorandum will address whether banks, the Federal 
Reserve Bank, and/or Amtrak must pay California's hazardous waste 
fees if they generate, store, treat, or dispose of hazardous 
waste. These entities warrant special consideration because of 
statutory provisions, both state and federal, which impact their 
responsibility for various state taxes and fees. 

Banks 

Historically, national banks were not subject to state 
taxation. However, in 1969, Congress waived this immunity from 
state taxes and provided that the states could tax national banks 
by one of four specified measures. (12 U.S.C. Section 548.) In 
1969, Congress amended Section 548 to provide that "Iflor the 
purposes of any tax law enacted under authority of the United 
States or any State, a national bank shall be treated as a bank 
organized and existing under the laws of the State or other 
jurisdiction within which its principal office is located." 
Therefore, national banks and state banks are currently treated 
the same under state law. 

Article XIII, Section 27, of the California 
Constitution, adopted in 1974 and amended in 1976, provides that: 

The Legislature, a majority of the membership 
of each house concurring, may tax 
corporations, including State and national 
banks, and their franchises by any method not 
prohibited by this Constitution or the 
Constitution or laws of the United States. 
Unless otherwise provided by the Legislature, 
the tax on State and national banks shall be 
according to or measured by their net income 
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a n d  s h a l l  b e  i n  l i e u  o f  a l l  o t h e r  t a x e s  a n d  
l i c e n s e  f e e s  upon b a n k s  o r  t h e i r  shares. 
e x c e p t  t a x e s  upon r e a l  p r o p e r t y  a n d  v e h i c l e  
r e g i s t r a t i o n  a n d  l i c e n s e  f e e s .  ( E m p h a s i s  
a d d e d .  1 

S e c t i o n  2 3 1 8 2  o f  t h e  R e v e n u e  a n d  T a x a t i o n  C o d e  c o d i f i e s  
t h e  c o n s t i t u t i o n a l  p r o v i s i o n s  a s  f o l l o w s :  

T h e  t a x  i m p o s e d  u n d e r  t h i s  p a r t  u p o n  b a n k s  a n d  
f i n a n c i a l  c o r p o r a t i o n s  i s  i n  l i e u  o f  a l l  o t h e r  
t a x e s  a n d  l i c e n s e s ,  s t a t e ,  c o u n t y  a n d ,  
m u n i c i p a l ,  upon  t h e  s a i d  b a n k s  a n d  f i n a n c i a l  
c o r p o r a t i o n s  e x c e p t  t a x e s  u p o n  t h e i r  r e a l  
p r o p e r t y ,  l o c a l  u t i l i t y  u s e r  t a x e s ,  s a l e s  a n d  
u s e  t a x e s ,  s t a t e  e n e r g y  r e s o u r c e s  s u r c h a r g e ,  
s t a t e  e m e r g e n c y  t e l e p h o n e  u s e r s  s u r c h a r g e ,  a n d  
m o t o r  v e h i c l e  a n d  o t h e r  v e h i c l e  r e g i s t r a t i o n  
l i c e n s e  f e e s  a n d  a n y  o t h e r  t a x  or  l i c e n s e  f e e  
i m p o s e d  b y  t h e  s t a t e  u p o n  v e h i c l e s ,  m o t o r  
v e h i c l e s  o r  t h e  o p e r a t i o n  t h e r e o f  ... 

@ S e c t i o n  2 3 1 8 2 ,  a s  o r i g i n a l l y  a d o p t e d  i n  1 9 4 9 ,  i n c l u d e d  a n  
e x c e p t i o n  o n l y  f o r  r e a l  p r o p e r t y  t a x e s .  I n  1 9 7 5 ,  a r e f e r e n c e  t o  
m o t o r  v e h i c l e  a n d  o t h e r  v e h i c l e  r e g i s t r a t i o n  l i c e n s e  f e e s  was 
a d d e d .  F i n a l l y ,  i n  1 9 7 9 ,  t h e  a b o v e - q u o t e d  l a n g u a g e  w a s  a d o p t e d ,  
a d d i n g  v a r i o u s  m i s c e l l a n e o u s  t a x e s ,  i n c l u d i n g  l o c a l  u t i l i t y  u s e r  
t a x e s ,  s a l e s  a n d  u s e  t a x e s ,  s t a t e  e n e r g y  r e s o u r c e  s u r c h a r g e ,  a n d  
s t a t e  e m e r g e n c y  t e l e p h o n e  u s e r s  s u r c h a r g e  t o  t h e  t a x e s  w h i c h  
b a n k s  m u s t  p a y  i n  a d d i t i o n  t o  t h e  " i n  l i e u "  t a x .  

S e c t i o n  2 5 1 7 4  (now 2 5 1 7 4 . 1 )  o f  t h e  H e a l t h  a n d  S a f e t y  
C o d e ,  w h i c h  f i r s t  i m p o s e d  t h e  l a n d  d i s p o s a l  i n  1 9 7 2 ,  s t a t e d  t h a t  
t h e  f e e  was  t o  be s e t  a n d  c o l l e c t e d  b y  t h e  D i r e c t o r  o f  t h e  
D e p a r t m e n t  of H e a l t h  S e r v i c e s .  I n  1 9 8 2 ,  c o l l e c t i o n  o f  t h e  f e e  
w a s  t r a n s f e r r e d  t o  t h e  S t a t e  B o a r d  o f  E q u a l i z a t i o n .  I n  a d d i t i o n ,  
t h e  E o a r d  b e g a n  c o l l e c t i n g  t h e  S u p e r f u n d  t a x  i n  1 9 8 1 ,  a n d  t h e  
g e n e r a t o r  a n d  f a c i l i t y  f e e s  i n  1 9 8 6 .  T h e r e f o r e ,  t h e  h a z a r d o u s  
w a s t e  f e e s  were n o t  i n  e x i s t e n c e ,  o r  n o t  c o l l e c t e d  b y  t h e  B o a r d ,  
b e f o r e  t h e  1 9 7 9  amendment  t o  S e c t i o n  2 3 1 8 2 .  W h i l e  t h e  h a z a r d o u s  
w a s t e  f ees  may b e  s i m i l a r  t o  some o f  t h e  m i s c e l l a n e o u s  t a x e s  
l i s t e d  i n  S e c t i o n  2 3 1 8 2 ,  t h e y  a r e  n o t  i n c l u d e d ,  a n d  t h e  B o a r d  h a s  
n o  power  t o  a d d  t h e m  t o  t h e  l i s t .  T h e  C a l i f o r n i a  C o n s t i t u t i o n  
g i v e s  t h e  L e g i s l a t u r e  t h e  a u t h o r i t y  t o  r e q u i r e  b a n k s  t o  p a y  t h e  
h a z a r d o u s  waste f ees ,  b u t  i t  h a s  n o t  y e t  d o n e  s o .  

I n  o r d e r  t o  d e t e r m i n e  w h e t h e r  a b a n k ' s  p a y m e n t  of 
S e c t i o n  2 3 1 8 2 ' s  " i n  l i e u "  t a x  re l ieves  i t  f r o m  p a y i n g  
C a l i f o r n i a ' s  h a z a r d o u s  w a s t e  f e e s ,  t h e  n a t u r e  o f  t h o s e  f e e s  m u s t  
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b e  i n v e s t i g a t e d .  I f  t h e y  a r e  " t a x e s "  o r  " l i c e n s e  f e e s n ,  t h e n  t h e  
bank  p a y s  i t s  t a x  o n  n e t  income i n  l i e u  o f  s u c h  c h a r g e s .  

G e n e r a l l y ,  t a x a t i o n  i s  a  l e g i s l a t i v e  f u n c t i o n ,  a n d  t a x e s  
r e  l e v i e d  b y  l e g i s l a t u r e s  t o  r a i s e  g e n e r a l  r e v e n u e s ,  r e g a r d l e s s  
f a n y  b e n e f i t s  b e s t o w e d  by t h e  g o v e r n m e n t .  A t a x  may be b a s e d  
o l e l y  on t h e  a b i l i t y  t o  p a y .  A f e e ,  on  t h e  o t h e r  h a n d ,  i s  

i n c i d e n t  t o  a  v o l u n t a r y  a c t ,  s u c h  a s  a r e q u e s t  t h a t  a p u b l i c  
a g e n c y  p e r m i t  a n  a p p l i c a n t  t o  p r a c t i c e  m e d i c i n e  or c o n s t r u c t  a 
h o u s e .  The  p u b l i c  a g e n c y  n o r m a l l y  may e x a c t  a  f e e  f o r  s u c h  a  
g r a n t ,  w h i c h  b e s t o w s  a  b e n e f i t  o n  t h e  a p p l i c a n t  n o t  s h a r e d  b y  
o t h e r  members o f  s o c i e t y .  N a t i o n a l  ~ a b i e  T e l e v i s i o n  v .  u n i t e d  
S t a t e s ,  415  U . S .  3 3 6  ( 1 9 7 4 ) .  A " l i c e n s e  f e e "  i s  g e n e r a l l y  
d e f i n e d  a s  a  p r i c e  p a i d  t o  a  g o v e r n m e n t a l  a u t h o r i t y  f o r  a  l i c e n s e  
t o  e n g a g e  i n  a p a r t i c u l a r  o c c u p a t i o n  or f o r  t h e  p r i v i l e g e  o f  
e n g a g i n g  i n  s u c h  o c c u p a t i o n .  A l i c e n s e  f e e  i s  a l s o  d e f i n e d  a s  a 
" c h a r g e  made p r i m a r i l y  f o r  r e g u l a t i o n ,  w i t h  t h e  f e e  t o  c o v e r  c o s t  
a n d  e x p e n s e s  o f  s u p e r v i s i o n  o f  r e g u l a t i o n . "  ( B l a c k ' s  Law 
D i c t i o n a r y ,  5 t h  Ed. ,  1 9 7 9 . )  

The  h a z a r d o u s  w a s t e  f e e s  a r e  d e p o s i t e d  i n  two  a c c o u n t s  
( t h e  H a z a r d o u s  W a s t e  C o n t r o l  A c c o u n t  a n d  t h e  H a z a r d o u s  S u b s t a n c e s  
A c c o u n t ) ,  a n d  a r e  u s e d  t o  f u n d  t h e  r e g u l a t i o n  o f  h a z a r d o u s  w a s t e  
s t o r a g e ,  t r a n s p o r t ,  t r e a t m e n t  a n d  d i s p o s a l  a c t i v i t i e s  i n  
C a l i f o r n i a .  T h e  c h a r g e s  a r e ,  t h e r e f o r e ,  m o r e  l i k e  f e e s  o r  
l i c e n s e  f e e s  t h a n  t a x e s ,  w i t h  t h e  p o s s i b l e  e x c e p t i o n  o f  t h e  
S u p e r f u n d  t a x  ( H e a l t h  and S a f .  Code S 2 5 3 4 5 )  a n d ,  s i n c e  A u g u s t ,  
1 9 8 9 ,  t h e  l a n d  d i s p o s a l  f e e  ( S e c t i o n  2 5 1 7 4 . 1 ) ,  b o t h  o f  w h i c h  a r e  
u s e d  t o  f u n d  g e n e r a l  c l e a n - u p  a c t i v i t i e s .  The f a c i l i t y  f e e  
( S e c t i o n  2 5 2 0 5 . 2 )  a n d  g e n e r a t o r  f e e  ( S e c t i o n  2 5 2 0 5 . 5 )  a r e  p a i d  
f o r  t h e  p r i v i l e g e  o f  e n g a g i n g  i n  h a z a r d o u s  w a s t e  management  
a c t i v i t i e s  a n d  d i r e c t l y  f u n d  t h e  r e g u l a t i o n  o f  s u c h  a c t i v i t i e s .  

The  o n l y  C a l i f o r n i a  c a s e  t o  d i s c u s s  t h e  n a t u r e  o f  t h e  
l i c e n s e  f e e s  m e n t i o n e d  i n  S e c t i o n  23182  is C i t r u s  B e l t  S a v i n g s  
a n d  Loan A s s n .  v .  C a l i f o r n i a  F r a n c h i s e  Tax Board  ( 1 9 6 3 )  218 
Ca l .App .2d  5 8 4 .  T h e r e ,  t h e  c o u r t  c o n s i d e r e d  S e c t i o n  23184  o f  t h e  
Revenue  a n d  T a x a t i o n  Code ,  w h i c h  p r o v i d e s  t h a t  f i n a n c i a l  
i n s t i t u t i o n s  m u s t  p a y  p e r s o n a l  p r o p e r t y  t a x e s  ( a n d  c a n n o t  t a k e  
a d v a n t a g e  o f  t h e  " i n  l i e u "  t a x  a p p l i c a b l e  t o  b a n k s ) ,  b u t  may 
o f f s e t  a g a i n s t  s u c h  t a x e s  a n y  l i c e n s e  f e e s  t h e y  p a y .  T h e  
p l a i n t i f f  s a v i n g s  a n d  l o a n  a s s o c i a t i o n s  p a i d  a s s e s s m e n t s  r e q u i r e d  
b y  t h e  F i n a n c e  C o d e ,  which  w e r e  u s e d  t o  f u n d  t h e  r e g u l a t i o n  o f  
s a v i n g s  a n d  l o a n  a s s o c i a t i o n s ,  a n d  s o u g h t  t o  o f f s e t  s u c h  p a y m e n t s  
a g a i n s t  t h e i r  f r a n c h i s e  t a x e s .  

The  c o u r t  f i r s t  d e t e r m i n e d  t h a t  t h e  t e r m s  " l i c e n s e "  i n  
S e c t i o n  23182 a n d  " l i c e n s e  f e e s "  i n  S e c t i o n  23184 a r e  
s u b s t a n t i a l l y  e q u i v a l e n t ,  s i n c e  t h e  i n t e n t  o f  t h e  two s e c t i o n s  

* 
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t a k e n  t o g e t h e r  i s  t o  e q u a l i z e  t h e  t a x  b u r d e n s  o f  b a n k s  a n d  o t h e r  
f i n a n c i a l  i n s t i t u t i o n s .  The  c o u r t  r e c o g n i z e d  t h e  " i n h e r e n t  
d i s t i n c t i o n  b e t w e e n  g o v e r n m e n t a l  c h a r g e s  d e s i g n e d  t o  p r o d u c e  
g e n e r a l  r e v e n u e  a n d  t h o s e  c a l c u l a t e d  m e r e l y  t o  p r o d u c e  s u f f i c i e n t  
f u n d s  f r o m  r e g u l a t e d  a c t i v i t i e s  t o  c o v e r  t h e  c o s t  o f  s u c h  
r e g u l a t i o n . "  I d .  a t  p .  5 9 0 .  W h i l e  f i n d i n g  t h a t  t h e  F i n a n c e  Code 
a s s e s s m e n t s  were c l e a r l y  made f o r  p u r p o s e s  o f  r e g u l a t i o n ,  t h e  
c o u r t  s t a t e d  t h a t  t h e  n a t u r e  o f  t h e  c h a r g e  d i d  n o t  n e c e s s a r i l y  
d e t e r m i n e  w h e t h e r  t h e  L e g i s l a t u r e  i n t e n d e d  t o  e n c o m p a s s  i t  w i t h i n  
t h e  m e a n i n g  o f  " l i c e n s e "  o r  " l i c e n s e  f e e n .  S i n c e  s i m i l a r  
a s s e s s m e n t s  were made a g a i n s t  b a n k s  t o  c o v e r  t h e  c o s t  o f  t h e i r  
r e g u l a t o r y  s u p e r v i s i o n ,  t h e  c o u r t  f o u n d  t h a t  t h e  c h a r g e s  were n o t  
" l i c e n s e s w  o r  " l i c e n s e  f e e s " ,  a s  t h a t  term i s  u s e d  i n  S e c t i o n  
23182 ,  s i n c e  a l l o w i n g  f i n a n c i a l  c o r p o r a t i o n s  t o  o f f s e t  them would 
d i s c r i m i n a t e  a g a i n s t  b a n k s  t h a t  p a i d  s i m i l a r  c h a r g e s  i n  a d d i t i o n  
t o  t h e  " i n  l i e u "  t a x .  

The  c o u r t  a l s o  c o n s i d e r e d  f e e s  p a i d  by p e r s o n a l  p r o p e r t y  
b r o k e r s  a n d  s m a l l  l o a n  b r o k e r s  u n d e r  o t h e r  s e c t i o n s  of t h e  
F i n a n c i a l  C o d e ,  w h i c h  h a d  b e e n  a l l o w e d  a s  o f f s e t s  u n d e r  S e c t i o n  
23182 .  The  c o u r t  n o t e d  t h a t  t h e s e  s u m s  were p a i d  i n  f i x e d  
a m o u n t s  ( n o t  r e l a t e d  t o  t h e  c o s t s  o f  r e g u l a t i n g  t h e  b u s i n e s s e s )  
a n d  w e r e  p a i d  i n t o  t h e  s t a t e ' s  g e n e r a l  f u n d ,  a n d  t h a t  t h e  
p e r s o n a l  p r o p e r t y  b r o k e r s  a n d  small  l o a n  b r o k e r s  were s e p a r a t e l y  
a s s e s s e d  f o r  t h e  c o s t s  o f  r e g u l a t i n g  t h e i r  b u s i n e s s e s  u n d e r  o t h e r  
s e c t i o n s  o f  t h e  F i n a n c i a l  C o d e .  F o r  t h e s e  r e a s o n s ,  t h e  c o u r t  
c o n c l u d e d  t h a t  t h e  s u m s  were t h e  t y p e  o f  c h a r g e s  c o m p r e h e n d e d  by 
t h e  t e r m  " l i c e n s e  f e e s "  i n  s e c t i o n s  23182 a n d  2 3 1 8 4 ,  w h i l e  
a s s e s s m e n t s  f o r  r e g u l a t i o n  were n o t .  

The  C i t r u s  Be l t  c a s e  c o u l d  b e  r e a d  t o  h o l d  t h a t  f e e s  
a s s e s s e d  t o  f u n d  r e g u l a t i o n  a r e  n o t  * l i c e n s e  f e e s "  f o r  p u r p o s e s  
o f  S e c t i o n  23182 .  However, t h e  c o u r t  s t a t e d  t h a t  i t s  d e c i s i o n  
was n o t  c o n t r o l l e d  by t h e  " t r u e  n a t u r e  o f  t h e  c h a r g e w .  R a t h e r ,  
t h e  c o u r t  l o o k e d  t o  t h e  f a c t  t h a t  b a n k s  a r e  s t a t u t o r i l y  r e q u i r e d  
t o  p a y  a s i m i l a r  t y p e  o f  f e e  f o r  r e g u l a t i o n ,  i n  a d d i t i o n  t o  t h e  
" i n  l i e u n  t a x .  T h e r e f o r e ,  a l l o w i n g  t h e  s a v i n g s  a n d  l o a n  
a s s o c i a t i o n s  a n  o f f s e t  f o r  s u c h  a f e e  would d i s c r i m i n a t e  a g a i n s t  
t h e  b a n k s .  T h e r e  i s  n o  s imilar  p r o b l e m  w i t h  t h e  h a z a r d o u s  w a s t e  
f e e s .  I f  b a n k s  p a y  a s p e c i a l  t a x  i n  l i e u  o f  t h e  h a z a r d o u s  w a s t e  
f e e s ,  t h e n  s a v i n g s  a n d  l o a n  a s s o c i a t i o n s  c a n  o f f s e t  s u c h  f e e s  
a g a i n s t  t h e i r  taxes. 

I c o n c l u d e  t h a t ,  p u r s u a n t  t o  Revenue a n d  T a x a t i o n  Code 
S e c t i o n  23182 ,  b a n k s  pay a  t a x  o n  t h e i r  n e t  income,  i n  l i e u  of 
t h e  o t h e r  t a x e s  a n d  l i c e n s e  f e e s ,  i n c l u d i n g  t h e  h a z a r d o u s  waste 
f e e s  ( l a n d  d i s p o s a l  f e e ,  S u p e r f u n d  - t a x ,  f a c i l i t y  - f e e  a n d  
g e n e r a t o r  fee):  

. 
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Federal Reserve Bank 

The Federal Reserve Bank of San Francisco has protested 
b i l l i n g s  i t  received from the  S t a t e  Board of Equal iza t ion  fo r  the 
hazardous waste generator f e e  and land d isposa l  f e e .  

T i t l e  1 2 ,  United S t a t e s  Code, Sect ion 5 3 1  provides:  

Federal  reserve banks, including t h e  c a p i t a l  
s tock and surplus  t h e r e i n  and the income 
derived therefrom s h a l l  be exempt from 
Federal ,  S t a t e ,  and l o c a l  taxa t ion ,  except  
t axes  upon r e a l  e s t a t e .  

Since fede ra l  law s p e c i f i c a l l y  exempts f e d e r a l  reserve 
bznks from a l l  s t a t e  and l o c a l  t axa t ion ,  such banks a r e  
responsible  f o r  the charges imposed i n  Ca l i fo rn ia  law f o r  
generat ing,  handling and disposing hazardous waste only  i f  those 
charges a r e  f e e s  r a the r  than t axes .  A f i n a l  answer concerning 
the  f e d e r a l  reserve bank's l i a b i l i t y  for  the  hazardous waste fees 
w i l l  have t o  await a  r e so lu t ion  of the  general  q u e s t i o n  of 
f ede ra l  government l i a b i l i t y  f o r  such fees .  I f  i t  i s  determined 
tha t  Congress, i n  4 2  U.S .C.  Sec t ion  6 9 6 1 ,  waived f e d e r a l  i m m u n i t y  
from the  hazardous waste f e e s ,  then ,  because of t h e  s p e c i a l  
s t a t u t o r y  language i n  1 2  U.S.C. Sect ion 531 concerning f e d e r a l  
reserve banks, a  fu r the r  inqui ry  w i l l  be necessary t o  decide 
whether t h e  charges a re  " t a x e s n  u s i n g  the three-prong t e s t  i n  
Massachusetts v. - U . S .  

Amtrak 

The S t a t e  Board of Equal izat ion has b i l l e d  Amtrak 
(operated by the  National Rai l road Passenger Corpora t ion)  for  the 
generator f e e .  

T i t l e  4 5  U .S .C . ,  Sec t ion  546b, s t a t e s :  

Notwithstanding any o the r  provision of law, 
t h e  National Railroad Passenger Corporation 
( t h e  "Corporat ionw) s h a l l  be exempt from any 
t axes  or other  f ees  imposed by any S t a t e ,  
p o l i t i c a l  subdivis ion of a  S t a t e ,  or l o c a l  
t ax ing  au thor i ty  which a r e  levied on t h e  
Corporation, or any r a i l r o a d  subs id iary  
t h e r e o f ,  from and a f t e r  October 1, 1981, 
including such taxes  and f e e s  levied a f t e r  
~ e ~ t e r n b e r  3 0 ,  1982: Provided, however, That 
notwithstanding any provis ion  of law, t h e  
Corporation s h a l l  not  be exempt from any t a x e s  
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or other fees which it is authorized to pay as 
of September 10, 1982 .... 
Amtrak was established by Congress as a United States 

corporation for profit (45 U.S.C. § 541), with the goal of 
maintaining and improving rail passenger service, federal 
controls over Amtrak management and operations, and federal 
financial support for Amtrak (45 U.S.C. 55 501, 501a). In 
adopting Section 546b, quoted above, Congress sought to guarantee 
Amtrak's fiscal integrity by insuring that the money it 
appropriated to Amtrak would be used to fund the railroad's 
operations, and would not be diverted to states and localities. 
National Railroad Passenger Corporation v. Commonwealth of 
- Pennsylvania Public Utility Commission, et al., 665 F.Supp. 402 
( E . D .  Pa. 1987). 

Although Congress sought to shield Amtrak from the 
payment of any taxes or fees imposed by a state, such as 
California's hazardous waste fees, it specified that Amtrak is 
not exempt from any "taxes or other fees which it is authorized 
to pay as of September 10, 1982". The question, therefore, is 
whether Congress elsewhere specifically authorized Amtrak to pay 
the hazardous waste fees. 

The answer lies in 42 U.S.C. Section 6961, the waiver of 
federal immunity in the Resource Conservation and Recovery Act 
(RCRA). Section 6961 requires that "[~lach department, agency, 
and instrumentality of the executive, legislative, and judicial 
branches of the federal government" must comply with all state 
substantive and procedural requirements concerning the control 
and abatement of hazardous waste disposal, including the payment 
of reasonable service charges. If Amtrak is a department, agency 
or instrumentality of the federal government, and if the 
hazardous waste fees are included within Section 6961's reference 
to "requirements" or "service charges", then Amtrak must pay the 
fees regarding any hazardous waste it generates, stores, treats, 
or submits for disposal. 

RCRA defines a "Federal agency" as "any department, 
agency, or other instrumentality of the Federal Government, any 
independent agency or establishment of the Federal Government, 
including any Government corporation, and the Government Printing 
Office." (42 U.S.C. § 6903(4)). Although Amtrak was established 
as a United States corporation (45 U.S.C. § 541), Congress 
specifically stated that the National Railroad Passenger 
Corporation "will not be an agency or establishment of the United 
States Government." (45 U.S.C. S 541). The only case to directly 
address the issue of whether Amtrak is a federal instrumentality 

@ found that it was not, at least for purposes of assessing 
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p u n i t i v e  d a m a g e s .  S e n t n e r  v .  Amtrak ,  540 F .Supp .  5 5 7  (D.c .  N . J .  
1 9 8 2 ) .  I n  S e n t n e r ,  t h e  F e d e r a l  Government  a r g u e d  t h a t ,  w h i l e  
C o n g r e s s  s p e c i f i e d  t h a t  Amtrak was n o t  a n  a g e n c y  o r  e s t a b l i s h m e n t  
o f  t h e  U n i t e d  S t a t e s ,  i t  c o u l d ,  n o n e t h e l e s s .  b e  a n  
n i n s t r u m e n t a l i t y n  o f  t h e  g o v e r n m e n t .  The ~ b u r t  r e j e c t e d  t h i s  
a r g u m e n t ,  f i n d i n g  n o t h i n g  i n  t h e  l e g i s l a t i v e  h i s t o r y  o r  c a s e  l a w  
t o  i n d i c a t e  t h a t  C o n g r e s s  i n t e n d e d  t h e  t e r m  " e s t a b l i s h m e n t n  t o  b e  
r e a d  s o  n a r r o w l y .  

T h e  S e n t n e r  c a s e  s h o u l d ,  however ,  b e  r e s t r i c t e d  t o  i t s  
f a c t s ,  s i n c e  i t  was b a s e d  o n  g e n e r a l  l e g a l  p r i n c i p l e s  o f  
s o v e r e i g n  i m m u n i t y .  I n  t h e  a r e a  o f  h a z a r d o u s  w a s t e  f e e s ,  RCRA 
p r o v i d e s  s p e c i f i c  s t a t u t o r y  a u t h o r i z a t i o n  f o r  Amtrak t o  p a y  t h e  
h a z a r d o u s  waste f e e s .  The  r e l e v a n t  s e c t i o n s  o f  RCRA w e r e  a d o p t e d  
i n  1 9 7 6 ,  s i x  y e a r s  a f t e r  4 5  U.S.C. S e c t i o n  5 4 1 ,  w h i c h  s t a t e s  t h a t  
Amtrak is n o t  a f e d e r a l  a g e n c y .  I c o n c l u d e  t h a t  t h e  more  r e c e n t  
l e g i s l a t i v e  p r o n o u n c e m e n t  c o n t r o l s ,  and  Amtrak i s  s u b j e c t  t o  RCRA 
S e c t i o n  6 9 6 1 ' s  w a i v e r  o f  s o v e r e i g n  immuni ty .  

T h i s  c o n c l u s i o n  i s  f u r t h e r  s u p p o r t e d  by N a t i o n a l  
R a i l r o a d  P a s s e n g e r  C o r p o r a t i o n  v .  The  C i t y  o f  New Y o r k ,  695  
F.Supp.  1 5 7 0  (D.C., N . Y . ,  1 9 8 8 ) .  I n  t h a t  c a s e ,  t h e  c o u r t  h e l d  
t h a t  S e c t i o n  5 4 6 b  d i d  n o t  e x e m p t  Amtrak f rom p a y i n g  r e n t a l  
p a y m e n t s  t o  N e w  York C i t y ,  p u r s u a n t  t o  f r a n c h i s e  a g r e e m e n t s ,  f o r  
t h e  u s e  o f  m u n i c i p a l  s t r e e t s ,  w a t e r w a y s  and p u b l i c  l a n d s .  The 
C o u r t  e x a m i n e d  t h e  l e g i s l a t i v e  h i s t o r y  o f  S e c t i o n  5 4 6 b ,  a n d  n o t e d  
t h a t  i t  w a s  a d o p t e d  t o  r e l i e v e  t h e  i n c r e a s i n g  b u r d e n s  imposed  o n  
t h e  f e d e r a l  t r e a s u r y  a s  a  r e s u l t  o f  A m t r a k ' s  c o n t i n u i n g  o p e r a t i n g  
d e f i c i t .  F e d e r a l  d o l l a r s ,  i n t e n d e d  t o  fund  t h e  o p e r a t i o n  o f  a  
n a t i o n a l  t a i l  p a s s e n g e r  s y s t e m ,  were b e i n g  c o n v e r t e d  i n t o  l o c a l  
r e v e n u e s  c o l l e c t e d  by c i t i e s  i n  t h e  N o r t h e a s t .  S e c t i o n  546b  was 
a d o p t e d  t o  s t o p  t h i s  payment  o f  " t a x e s  w i t h  t a x e s n .  T h e  C o u r t  
n o t e d  t h a t ,  a l t h o u g h  Amtrak p r o b a b l y  was n o t  a n  i n s t r u m e n t a l i t y  
o f  t h e  f e d e r a l  government  f o r  t a x  immuni ty  p u r p o s e s ,  C o n g r e s s  
made A m t r a k  s t a t u t o r i l y  immune f r o m  s t a t e  t a x a t i o n ,  a c c o r d i n g  i t  
t h e  same p r o t e c t i o n  f rom s t a t e  t a x a t i o n  t h a t  t h e  f e d e r a l  
g o v e r n m e n t  i t s e l f  r e c e i v e s .  The  c o m m i t t e e  r e p o r t s  l e a d i n g  t o  
p a s s a g e  o f  S e c t i o n  546b i n d i c a t e  C o n g r e s s ' s  d e s i r e  t o  s h i e l d  
Amtrak t o  t h e  same e x t e n t  a s  t h e  U n i t e d  S t a t e s  i s  e x e m p t  f r o m  t h e  
payment  o f  t a x e s  and  o t h e r  f e e s ,  b u t  n o t  t o  e x e m p t  i t  f r o m  p a y i n g  
f e e s  f o r  s e r v i c e s  u s e d ,  s u c h  a s  w a t e r  and s e w e r ,  w h i c h  t h e  U n i t e d  
S t a t e s  a l s o  m u s t  p a y .  T h e  C o u r t  t h e r e f o r e  r e s o l v e d  t h e  case by 
r e f e r e n c e  t o  case l a w  g o v e r n i n g  f e d e r a l  t a x  i m m u n i t y .  A p p l y i n g  
t h e  t h r e e - p r o n g  t e s t  of M a s s a c h u s e t t s  v.  U n i t e d  S t a t e s ,  435 U . S .  
444 ( 1 9 7 8 ) ,  t h e  C o u r t  f o u n d  t h e  r e n t  payments  made t o  N e w  York 
C i t y  t o  be " u s e r  f e e s " ,  o r  v o l u n t a r y  payments  made t o  t h e  
g o v e r n m e n t  i n  e x c h a n g e  f o r  p a r t i c u l a r  b e n e f i t s .  
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Two of Amtrak's arguments in NRPC v. New York are 
particularly relevant to the consideration of California's 
hazardous waste fees. Concerning the third prong of the 
Massachusetts v. U.S. test (whether the fees exceed the cost to 
the government of the benefits supplied), Amtrak argued that a 
distinction should be made between the money New York spent 
providing the railroad with water and sewer services and the cost 
of the opportunities that the city lost when it permitted the 
railroad to use its property. The Court rejected this argument, 
because the use of the land imposed a real economic cost on the 
government. The Court was thus unwilling to restrict its 
consideration of the benefits supplied by the government to such 
fee-for-services programs as water and sewer services. This 
supports the Board's position that various components of the 
Department of Health Services' Toxic Substances Program (such as 
.research and consultation) are benefits the government provides 
to those who pay the hazardous waste fees. 

Amtrak also argued that, even if the rental payments 
were not taxes, they should be construed to be "feesn within the 
meaning of "any taxes or other fees" in Section 546b. However, 
the Court found that the legislative history of Section 546b made 
it clear that the phrase "any taxes or other feesn was meant to 
be read as simply extending to Amtrak the full scope of the 
federal government's sovereign immunity. Under this 
interpretation, Amtrak would not be immune from responsibility 
for California's hazardous waste fees by virtue of the inclusion 
of the word "fees" in Section 5 4 6 b .  

The holding in NRPC v. New York, as well as a comparison 
of the statutory provisions creating Amtrak and in RCRA, supports 
the conclusion that Amtrak is immune from payment of California's 
hazardous waste fees only to the extent that the federal 
government is so immune. Section 546b exempts Amtrak from taxes 
or fees imposed by a state, unless it is authorized to pay such 
taxes or fees, and Section 6961 of RCRA provides that 
authorization. While 45 U.S.C. Section 541 states that Amtrak is 
not a federal agency or establishment, RCRA, which was adopted 
six years after Section 541, includes federal corporations in its 
definition of the federal entities that must meet all local 
requirements concerning the abatement of hazardous waste. 

I conclude that Amtrak must pay California's hazardous 
waste fees to the same extent as the federal government is liable 
for those fees. 


