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Mr. Psvid licXillip 
Environmental Pees Unit 

Rcqulatory E x c ~ ~ t i o n  from Accivitv Fee 

This is writter-i in response t o  your Ssptember i 7 ,  1 9 9 0  
menorandurn concerning Section 6 6 5 t 1 5 i g )  oi T i t l e  2 2  or the 
Cal i  tornii; Code o t  h!ecjulationtq. l r !  t1,clt scctior?, the D~pdrtr~e~,t
of tlealth Services lids provicieo a:: .:>er,ipt.icn iro:r, tkle vdrinncc 
a:-lvilcat iori f e a  imposed in Section 2 5 2 0 5 .  5 (  c;) ot the Eiealt!! snc: 
E a x c t y  Cocle. You question D O i I S ' s  a u t h o r i t y  to estallish such an 
esenption hy  r e$ :u l a t ion ,  ailci ask il' c!lc exemption applies o l l l y  to 
t h o s e  applications suhrnitted and approvery on or after ilarch 2 ,  
1 9 9 0 ,  the operative aate of the regulation. 

Ssction 66565 et seq. o i  DOHS's rcyulations creates 3 
blanket regulatory exenption for certain transporters and 
generators described as milkrun, eaergency response incident, P c ~
~ ~ a s t e ,  conscslidation and small lose, it they r;te..t all the general 
requirements set forth in Section 6 b 5 6 5 ,  and the specific 
rcquirsments s e t  forth in Sections 66566 through 66569.5 for the 
different types of transporters. Subsection ( q )  of Section 66565 
states 'Any transporter applying for and receiving ail exemption 
under this article shall, for purposes of that application, !)e 
exempt from the variance fee prescribed in subdivision (g) of 
iicalth and Safety Code Section 25205 .7 ,  proviciea such exemption 
is specifically requested in the application 2nd specifically 
au tho r i zed  by the Department." 

Regulntion Section 6 6 5 6 5  w2s Cirst p ~ ~ p o s e d  by DOES in 
Septenber of 1989. The statement ot reasons accompanying the 
proposed regulation indicated t h a t  DUHS has issusa variances to 
the listed types of transporters on a routine basis, since the 
hazardous waste activity involved was insignificant. The 
variances were generally issued to transporters serving their OWE 

facilities or small quantity customers. DOHS asserted that 
adoption cf a regulation would standardize specific operating 
practices then in eftect for issuing variances to such 
transporters, and thus reduce the administrative burden on both 
DCIiS and the transporters. 
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Subsection I g )  of Section 66565 did not appear  in tne 
initial version of the regulation, or in subsequent r e v i s i o n s .  
It first appeared in the final version of t h e  regulation, dated 
December 13 ,  1 9 8 9 .  T h e  f i n a l  statement of reasons, dated 
December 22, 1989,  indicated that the op~ortucity tc a p p l y  f o r  ar 
exemption from the variance applicakion fee 23s "being extended 
to these transporters in order to reduce the ilnancial Duraen, 
which it is anticipated will encourage the s a f e  managecrent uf 
these  small quantities of hazaruoua  waste." T h e  regulation 
became effective March 2 ,  1990. 

Section 2 5 2 0 5 . 7 f a )  of t h e  Health and Safety Ccde s t a t e s  
" [ ~ ] n e  Board ... shall assess a fee for any application for a ... 
v a r i a n c e  issued by t h e  aepartment pursuant t o  this chapter or 
the regulations adopted pursuant to this chapter." S u b s e c t i o n  
( g )  states: ... * A  person submitting J request for z variance shall 
pay eight hundred collars ( $ 8 0 0 )  ror a va r i ance  f f o n  the 
requireaents .... for hazareous wa.?te haulers imposeu by t1,i.s chap te r  

I 

Section 25143 of the Health and Safety Code p e r m i t s  DOHS 
t o  g r a n t  a variance from any of t h e  requirements  of Chapter  6 . 5  
of t h e  H e a l t h  and Safety Code ( " H a z a r d o u s  Wastc C o n t r o l ' )  for the 
management of a hazardcue waste if certain conditions a p p l y .  For 
example, COHS must find that t he  hazardous waste is  a non-RCRA 
waste, a n d  that either t h e  hazardous wastQ management activity 
poses an insignificant potential h s z a r d  to humen health and 
safety, and the environment, or the management of the h a z a r d o u s  
waste i s  regulated by another yoverrlnental agency in a manner 
that. ensures it will not pose a substantial potential hazard to 
human health and safety, and the environment. 

In the recordkeeping file of i ? egu la t io !~  6 6 5 6 5 ,  DOHS 
cited Health and Safety Code S e c t i o n  25143 a s  i t s  authority f o r  
a d o p t i n g  a b l a n k e t  exemption. DOHS takes tile pusiti~n that 
Section 25143 allows it to grant a variance from a n y  of  the  
requirements of Chapt.er 6.5, including a n y  iees imposed i n  ti-,at 
chap te r .  (Chapter  6 . 5  contains t h e  statutory [.:revisions i i f i p ~ s i ~ g  
all the hazardous waste  fees collected by t h e  Eaard except the 
activity oversight fees and, d n t i l  last ieyislative session, t h e  
Superfund tax.) However, DOkiS a cknowledges  t k ; ~ ? t  any variance, 
including a variance from a tee, ci in  o n l y  be granted i f  the 
conditions listed in Section 25143 are met. S e c t i o n  25143(b) 
states that DOES nay grant a variance ' o n l y  upon receipt of a 
variance application containing s u f f i c i e n t  i n f o r m a t i o n  to enable 
the department to deternine if all the conditions required hy 
Section 25143 are satisfied." Th: ls ,  Scction OG5b5(g)  requires 
that a transporter who wishes to be exempt f r o m  the variance fee  
imposed in Health and Safety Code Section 2 5 2 0 5 . 7 ( 9 )  n i l s t  
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specifically request such an exemption, a n d  it must be a u t h o r i z e d  
by 130HS. 

Section 25143 provides DOHS with broad power to grant 
exemptions, i n c l u d i n g  exemptions from a n y  of the f ees  imposed i n  
Chapter 6 . 5 .  DOHS has carefully drnfteu Begulation 06565 ,  
i r : c l u d i n g  t h e  a v a i l a b i l i t y  of an exemption from the variance 
appl iczt ior ,  f ee ,  tu comply w i t h  the rcquiremects of Section 
2 5 1 4 3 .  I believe that, in so aoing, DOHS h a s  acted pursuant t o  
tile a u t h o r i t y  g r a n t e d  t o  it by the Legislature. 

You question w h e t h e r  the exemption prov ided  i n  
R e g u l a t i o n  Section 6 6 5 6 5 ( g )  a p p l i e s  on ly  t o  those applications 
submitted and eppr3ved o n  or after t he  o p e r a t i v e  d a t e  or  the 
r e ~ u l a t i o n .  Ilowever, as discussed dbove ,  Section 6 6 5 6 5 ( g )  docs 
not create an exemption, but provides c e r t i i i n  transporters a n  
oppo r tun i t y  to a p p l y  f o r  a variance 'from t!-~e s e e  ix~posec? in 
E e a l t t  anfi Safety Code Section 2 3 2 0 5 . 3 1 $ )  a t  t h e  sane time t h e  
t r anspor te r s  a p p l y  Tor a n  exemption f r o m  r~gulstion. P r i o r  to 
the  adoption of Regulation 66555, t r a n s p o r t e r s  had tF,e r i g h t  co  
apply  f o r  a va r i ance  from regulat ion o r  from t h e  variance 
a p p l i c a t i o n  fee, dnd  DOXS had the a u t h o r i t y  t o  grant such 
variances. Regulation Sect io l i  6 6 5 6 5 ( ( 3 )  s i m p l y  s t a n d a r d i z e d  t h e s e  
applications, 

Therefore ,  t h e  Eoard shoulu recogrlize ar? e x e r ~ t i o n  frorn 
the  t e e  inposed i n  Eealtt: and Safetj Coae Sc?ction 25205.7(g) 
where such exemption h a s  s p e c i f i c a l l y  been requested from and 
a u t h o r i z e d  by DO!iS, whether that authorization occurred before or 
a f t e r  Marctl 2 ,  1990. 

Effec t ive  J a n u a r y  1, 1 9 9 1 ,  t h e  v a r i a : ~ c e  from t h e  fee  
requirement for qualified transLcrters and generators will b e  
codi f ied  a t  H e a l t h  and Safe ty  Cour Sec t ion  2 5 2 0 5 , 7 ( g ) ( 3 ) ,  which 
was added last leyislative session by AR 2 7 9 4 .  S e c t i ~ n  
25205.7(~)(3) s t a t e s :  "Any va r i ance  g r a n t e d  pursuant t o  A r t i c i e  
5.6 (commencing w i t h  Sect ion b 6 5 0 5 )  of Chapter 30 of Divison 4 ot 
T i t l e  2 2  of the  C a l i f o r n i a  Code of  R e g u l a t i o n s  is  n o t  sub jec t  t o  
P fee  under t h i s  section.* 

cc :  Mr. E. V. Anderson 
Mr. Robert 3i. Frank 
Mr. Gary J. Jugum 
Mr. Donald J. Hennessy 
Mr. Gordon Adelman 


