
BOARD OF E Q U A L I Z A T I O N  

BUSINESS TAXES APPEALS R E V I E W  S E C T I O N  

I n  t h e  M a t t e r  of  t h e  P e t i t i o n s )  
f o r  R e d e t e r m i n a t i o n  Under t h e  ) D . E C I S I O N  AND KECOMi4EaDATIO'N 
Hazardous  S u b s t a n c e s  Tax Law ) 
o f :  ) 

. . 
- , I N C .  1 No. .. 

i LOCATION)  1 
1 

P e t i t i o n e r  ) 

The a b o v e - r e f e r e n c e d  m a t t e r  came on r e g u l a r l y  f o r  
c o n f e r e n c e  b e f o r e  S e n i o r  Staff C o u n s e l  H .  L. Cohen on 

- 1 ,  i n  S a c r a m e n t o ,  C a l i f o r n i a .  P r o t e s t s  w i t h  
r e s p e c t  t o  f e e s  on p e t i + i . o n e r l s  l o c a t i o n  were h e a r d  
at- t h e  same t i m e .  S e e  ! a n c  . , 

, . .  

A p p e a r i n g  f o r  P e t i t i o n e r :  - . 
A t t o r n e y  at Law 

Mr. .. 

V i c e  P r e s i d e n t  

A p p e a r i n g  f o r  t h e  D e p t .  of  
T o x i c  S u b s t a n c e s  C o n t r o l  
(DTSC) : Mr. D .  Mahoney 

S e n i o r  S t a f f  C o u n s e l  

M s .  S .  B e r t k e n  
S t a f f  Counse l  

Mr. R. Vince  

A p p e a r i n g  f o r  t h e  B o a r d ' s  
S a , ? c i a l  T a x e s  D i v i s i o n  
( s1?9 ) : Mr. L .  F e l e t t o  

S u p e r v i s i n g  Tax A u d i t o r  



N O T E :  DTSC was f o r m e r l y  p a r t  o f  t h e  D e p a r t m e n t  o f  H5z;th 
S e r v i c e s .  R e f e r e n c e  b e l o w  t o  DTSC i n c l u d e s  
r e f e r e n c e  t o  t h e  D e p a r t m e n t  of  H e a l t h  S e r v i c e s .  

P r o t e s t e d  I t e m  

The p r o t e s t e d  f e e s  are:  

P e t i t i o n  Number P e r i o d  Type &no u n t  

- - 7/1 /87-6 /30/88  S m a l l  t r e a t m e n t  5 

7 /1 /88-6 /30/89  S m a l l  t r e a t m e n t  

TOTAL $ 

C o n t e n t i o n s  

' P e t i t i o n e r  c o n t e n d s  t h a t :  

1 .  The mater ia l  i n  q u e s t i o n  i s  a raw ma te r i a l  
a n d  i t s  u s e  i s  t h e r e f o r e  e x e m p t  f r o m  t h e  f e e .  

2 .  No f e e s  a re  d u e  b e c a u s e  p e t i t i o n e r  c e a s e d  
o p e r a t i o n  p r i o r  t o  t h e  b i l l i n g  f o r  t h e  f e e s .  

Summary 

P e t i t i o n e r  i s  a c o r p o r a t i o n  w h i c h ,  s i n c e  1 9 7 5 ,  
w a s  e n g a g e d  i n  m a n u f a c t u r i n g  f e r r i c  s u l f a t e  a n d  f e r r o u s  
s u l f a t e  a t  f a c i l i t i e s  l o c a t e d  i n  . I t  u t i l i z e d  
s p e n t  " p i c k l e  l i q u o r "  w h i c h  was g e n e r a t e d  a t  t h e  U n i t e d  

i 
S t a t e s  s t e e l  p l a n t  i n  - -  . The p i c k l e  l i q u o r  was 
b r o u g h t  i n t o  p e t i t i o n e r ' s  f  a c i i i t i e s  by  t a n k  t r u c k .  P i c k l e  
l i q u o r  r e s u l t s  f r o m  t h e  " p i c k l i n g "  o f  h o t  r o l l e d  s t e e l  
s h e e t .  P i c k l i n g  i s  a p r o c e s s  b y  w h i c h  o x i d a t i o n  i s  r e x o v e d  
f r o m  t h e  s t e e l  s h e e t  b y  r u n n i n g  t h e  s h e e t  t h r o u g h  a n  2.ci.d 
b a t h .  I n  t h i s  c a s e ,  t h e  a c i d  u s e d  i s  s u l f u r i c  a c i d .  The 
f e r r i c  a n d  f e r r o u s  s u l f a t e s  a r e  s o l d  f o r  u s e  i n  t h e  
t r e a t m e n t  o f  w a s t e  water  t o  r e d u c e  o d o r s .  

P e t i t i o n e r  s t o p p e d  r e c e i v i n g  s h i p m e n t s  of p i z k l e  
l i q u o r  i n  March 1987 a n d  s t o p p e d  a l l  o p e r a t i o n s  b e f o r e  
J u l y  1 ,  1 9 8 7 .  P e t i t i o n e r  s u b m i t t e d  a  c l o s u r e  p l a n  t:- 3TSC 
i n  May 1988 a n d  began i m p l e m e n t i n g  t h e  p l a n  t h a t  1;;: 

The c l o s u r ?  p l a n  was f u l l y  i m p l e m e n t e d  s h o r t l y  t h e r e - : :  t e r  
a n d  DTSC c e r t i f i e d  t h e  c l o s u r e  i n  December o f  1 9 8 8 .  



P e t i t i o n e r  was i s s u e d  a n  I n t e r i l n  S t a t u s  Gocume1-LC 
( I S D )  i n  iqarch 1981 which  a u t h o r i z e d  t i le  t r e a t m e n t ,  
r e c y c l i n g  and s t o r a g e  of h a z a r d o u s  w a s t e .  The fees i n  
q u e s t i o n  a r e  b a s e d  o n  t h e  f a c t  t h a t  p e t i t i o n e r  was 
o p e r a t i n g  an a u t h o r i z e d  h a z a r d o u s  w a s t e  f a c i l i t y  u n t i l  
c l o s u r e  was c e r t i f i e d  b y  D T S C  and t n a t  f e e s  were due  u n t i l  
c l o s u r e  i s  c e r t i f i e d .  DTSC c o n c e d e s  t h a t  f o r  t h e  1988/89 
f i s c a l  y e a r ,  t h e  a p p l i c a b l e  f e e  s n o u l d  b e  t h a t  f o r  a  m i n i  
t r e a t m e n t  f a c i l i t y  r a t h e r  t h a n  f o r  a s m a l l  t r e a t m e n t  
f a c i l i t y .  The m i n i  t r e a t m e n t  c l a s s i f i c a t i o n  was added t o  
t h e  l a w  e f f e c t i v e  S e p t e m b e r  2 6 ,  1 9 8 8 .  I t  was n o t  a v a i l a b l e  
f o r  t h e  1987/88 f i s c a l  y e a r .  DTSC c o n t e n d s  t h a t  u n t i l  
c l o s u r e  i s  c e r t i f i e d ,  t h e  f a c i l i t y  is  a u t h o r i z e d  t o  t r e a t  
h a z a r d o u s  was te  and  t h u s  c o n t i n u e s  t o  be s u b j e c t  t o  t h e  
r e g u l a t o r y  j u r i s d i c t i o n  of  DTSC. 

P e t i t i o n e r ' s  a r g u m e n t s  w i t h  r e s p e c t  t o  be  s u b j e c t  
t o  r e g u l a t i o n  a s  a h a z a r d o u s  w a s t e  f a c i l i t y  a r e  s t a t e d  i n  
t h e  companion cases r e l a t e d  t o  p e t i t i o n e r ' s  
f a c i l i t y .  See  t h ~  D e c i s i o n  and Recommendation w i t h  r e s p e c t  
+n .* and  and  

P e t i t i o n e r  f u r t h e r  a r g u e s  t h a t  s i n c e  it c e a s e d  
o p e r a t i o n s  p r i o r  t o  J u l y  1 ,  1987,  no  a n n u a l  f e e s  f o r  f i s c a l  
y e a r  1987 /88  o r  l a t e r  p e r i o d s  c a n  app ly .  

A n a l y s i s  and C o n c l u s i o n s  

The q u e s t i o n  o f  whe ther  p e t i t i o n e r  was o p e r a t i n g  
a  h a z a r d o u s  waste f a c i l i t y  was f u l l y  d i s c u s s e d  i n  t h e  
companion c a s e s  t o  w h i c h  r e f e r e n c e  was p r e v i o u s l y  made. 
The c o n c l u s i o n  was t h a t  p e t i t i o n e r  was n o t  o p e r a t i n g  a  
h a z a r d o u s  w a s t e  f a c i l i t y ;  t h e r e f o r e ,  no f e e s  a r e  d u e .  T h i s  
d e c i s i o n  was b a s e d  o n  a d o p i  c i  nn hv t h e  d i r e c t o r  of DTSC 
w i t h  r e s p e c t  t o  T . Company and  i s  i n  
a c c o r d  w i t h  t h a t  d e c i s i o n .  

The q u e s t i o n  as t o  t h e  e f f e c t  t h a t  c e a s i n g  
o p e r a t i o n s  h a s  on f e e s  i s  no l o n g e r  p e r t i n e n t  b e c a u s e  of 
t h e  a b o v e  c o n c l u s i o n .  However, it i s  n o t e d  t h a t  t h e  
c e a s i n g  o f   operation,^ is n o t  s u f f i c i e n t  t o  h a l t  l i a b i l i t y  
f o r  f a c i l i t y  f e e s .  U n t i l  c l o s u r e  i s  c e r t i f i e d ,  a  f a c i l i t y  
i s  s t i l l  a u t h o r i z e d  t o  h a n d l e  h a z a r d o u s  waste. The 
l i a b i l i t y  f o r  f e e s  c o n t i n u e s ,  u n t i l  t h e  f a c i l i t y  i s  
- 2 r t i f i e d  a s  c l e a n  o r  s e a l e d ,  and it i s  no l o n g e r  
a d t h o r i z e d  t o  h a n d l e  h a z a r d o u s  waste. 



Recommendation 

Grant b o t h  p e t i t i o n s .  

- 
Date 



STATE OF C A L I  E ' u  KN I A 

BOARD OF E Q U A L I Z A T I O N  

BUSINESS TAXES APPEALS i<EVIEW SECT1011 

I n  t h e  M a t t e r  o f  t h e  P e t i t i o n s )  
f o r  R e d e t e r m i n a t i o n  Under t h e  ) DECISION AiqD RECOMMENDATION 
Hazardous  S u b s t a n c ~ s  Tax Law ) 
o f :  

) No. 
( t  - LOCATION 1 

) 
P e t i t i o n e r  1 

The a b o v e - r e f e r e n c e d  m a t t e r  came on r e g u l a r l y  f o r  
c o n f e r ~ n r ~  b e f o r e  S e n i o r  S t a f f  C o u n s e l  H .  L .  Cohen on 

, i n  S a c r a m e n t o ,  C a l i f o r n i a .  P r o t e s t s  w i t h  
r e s p e c t  t o  f e e s  o n  p e t i t i o n e r ' s  - - l o c a t i o n  were 
h n ~ r d  a t  the same t i m e .  S e e  an?  
.' % 

Appear ing  f o r  P e t i t i o n e r :  M r .  
A t t o r n e y  a t  Law 

M r .  
V i c e  P r e s i d e n t  

Appear ing  f o r  t h e  D e p t .  of  
T o x i c  S u b s t a n c e s  C o n t r o l  
(DTSC) : Mr. D .  Mahoney 

S e n i o r  S t a f f  Counse l  

M s .  S .  B e r t k e n  
S t a f f  . C o u n s e l  

Mr. K. V i n c e  

Appear ing  f o r  t h e  B o a r d ' s  
S p e c i a l  T a x e s  D i v i s i o n  
(STD) : Mr. L .  F e l e t t o  

S u p e r v i s i n g  Tax A u d i t o r  



NOTE: DTSC was f o r m e r l y  p a r t  of t h e  Depar tment  of k lca l th  
S e r v i c e s .  R e f e r e n c e  below t o  D'I'SC i n c l u d e s  
r e f e r e n c e  t o  t h e  Depar tment  of H e a l t h  S e r v i c e s .  

P r o t e s t e d  Iten1 

The p r o t e s t e d  f e e s  a r e :  

P e t i t i o n  Number P e r i o d  Type Arno u n t  

7/1/87-6/30/88 L a r g e  t r e a t m e n t  $ A 

7/1/88-6/30/89 D i s p o s a l  - .  , - 

7/1/89-6/30/90 D i s p o s a l  

, 7/1/90-6/30/91 D i s p o s a l  

TOTAL $ 

C o n t e n t i o n s  

P e t i t i o n e r  c o n t e n d s  t h a t :  

1 .  The m a t e r i a l  i n  q u e s t i o n  i s  a raw m a t e r i a l  
and  i t s  u s e . i s  t h e r e f o r e  exempt  f rom t h e  f e e .  

2 .  P e t i t i o n e r  s h o u l d  n o t  be r e g a r d e d  a s  
d i s p o s i n g  of h a z a r d o u s  waste b e c a u s e  d i s p o s a l  d o e s  n o t  
i n c l u d e  u n i n t e n t i o n a l  d i s c h a r g e .  

Summary 

P e t i t i o n e r  i s  a  c o r p o r a t i o n  w h i c h ,  s i n c e  1 9 7 5 ,  
was engaged i n  m a n u f a c t u r i n g  f e r r i c  c h l o r i d e  
c h l o r i d e  a t  f a c i l i t i e s  l o c a t e d  i n  . 

and f e r r o u s  
The f a c i l i t i e s  

were l o c a t e d  on p r o p e r t y  l e a s e d  f rom ' Company 
and u t i l i z e d  

. 
s p e n t  " p i c k l e  l i q u o r "  which was g e n z r a t e d  b y  

P i c k l e  l i q u o r  r e s u l t s  from t h e  " p i c k l i n g "  of h o t  
r o l l e d  s t e e l  s h e e t .  P i c k l i n g  i s  a  p r o c e s s  by wnich 
o x i d a t i o n  i s  removed f rom t h e  h o t  r o l l e d  s t e e l  s h e e t  b y  
r u n n i n g  t h e  s h e e t  t h r o u g h  a  b a t h  of h y d r o c h l o r i c  a c i d .  The 
s p e n t  l i q u o r  c o n t a i n s  a n  a c i d i c  s o l u t i o n  o f  f e r r o u s  
c h l o r i d e .  P e t i t i o n e r  f i l t e r s  t h e  l i q u o r  t o  o b t a i n  a  
f e r r o u s  c h l o r i d ?  s o l u t i o n  which i t  s e l l  ,;se i n  t h e  
t r e a t m e n t  of w a s t e  w a t e r  t o  r e d u c e  o d o r s .  F i l t e r e d  l i q u o r  
i s  t r e a t e d  w i t h  g a s e o u s  c n l o r i n e  t o  c o n v e r t  t h e  f e r r o u s  
c h l o r i d e  t o  f e r r i c  c h l o r i d e  s o l u t i o n  whiz?. i s  a l s o  s o l d  by 
p e t i t i o n e r .  



The p r o p e r t y  l e a s e d  by p e t i t i o n e r  from . 
c o n s i s t s  of two p l o t s .  The upper  f a c i l i t y  of a b o u t  10 
a c r e s  c o n s i s t e d  o f  r u b b e r - l i n e d  c o n c r e t e  s o l a r  e v a p o r a t i o n  
ponds .  I t  was i n  u s e  u n t i l  1987.  L i q u o r  from t h e  u p p e r  
f a c i l i t y  was t r a n s f e r r e d  t o  t h e  l o w e r  f a c i l i t y  where it was 
p r o c e s s e d  and l o a d e d  i n t o  r u b b e r - l i n e d  t a n k  c a r s  and t a n k  
t r u c k s .  P e t i t i o n e r  s t o p p e d  r e c e i v i n g  p i c k l e  l i q u o r  b y  
March 1991 and a l l  o p e r a t i o n s  c e a s e d  b y  J u l y  1 ,  1991 .  
A f t e r  d i s c o n t i n u i n g  o p e r a t i o n s  a t  t h e  u p p e r  f a c i l i t y ,  
pc: t i o n e r  e n t e r e d  i n t o  s e p a r a t e  a g r e e m e n t s  w i t h  DTSC a n d  

, p u r s u a n t  t o  w h i c h  p e t i t i o n e r  a g r e e d  t o  i m p l e m e n t  a n  
, ~ e r i m  c l o s u r e  p l a n  approved  by DTSC i n  March 1990 ,  a n d  

a g r e e d  t o  a s s u m e  f u l l  r e s p o n s i b i l i t y  f o r  f i n a l  
c l o s u r e  of  t h e  f a c i l i t y .  The i n t e r i m  c l o s u r e  p l a n  h a s  b e e n  
implemented  b y  p e t i t i o n e r  and t h e  u p p e r  p l a n t  is  now t h e  
s o l e  r e s p o n s i b i l i t y  o f  A c l o s u r e  p l a n  f o r  t h e  
l o w e r  f a c i l i t y  was s u b m i t t e d  i n  J u l y  1990 and a p p r o v a l  i s  
p e n d i n g .  

P e t i t i o n e r  was i s s u e d  a n  I n t e r i m  S t a t u s  Document 
( I S D )  i n  Harch  1 9 8 1 ,  w h i c h  a u t h o r i z e a  p e t i t i o n e r  t o  t r e a t ,  
s t o r e ,  and r e c y c l e  p i c k l e  l i q u o r  a n d  m e t a l  e t c h a n t s .  The 
ISD c o v e r e d  b o t h  t h e  u p p e r  and l o w e r  f a c i l i t i e s .  I n  A u g u s t  
1988 ,  p e t i t i o n e r  r e q u e s t e d  DTSC t o  c o n f i r m  t h a t  it w a s  
exempt f rom r e g u l a t i o n s  as a  h a z a r d o u s  w a s t e  f a c i l i t y  
b e c a u s e  it was h a n d l i n g  r e c y c l a b l e  m a t e r i a l s .  DTSC h a s  n o t  
as y e t  r e s p o n d e d .  

A l t h o u g h  t h e  f a c i l i t y  w a s  i n i t i a l l y  r e g a r d e d  as a 
l a r g e  t r e a t m e n t  f a c i l i t y ,  it was r e c l a s s i f i e d  a s  a  d i s p o s a l  
f a c i l i t y  b e c a u s e  o f  l e a k s  and s p i l l s  a t  t h e  upper  f a c i l i t y .  
S u b s e q u e n t  t o  t h e  i s s u i n g  o f  t h e  n o t i c e  of  f a c i l i t y  fee  f o r  
1987/1988,  a n  i n c r e a s e  was a s s e r t e d  by  l e t t e r  d a t e d  
Augus t  3 ,  1990 .  The i n c r e a s e  was b a s e d  on r e c l a s s i f y i n g  

1 t h e  f a c i l i t y  as a d i s p o s a l  f a c i l i t y .  The h i s t o r y  o f  t h e  
f a c i l i t y  o p e r a t i o n  shows s p i l l s  o f  1 , 0 0 0 , 0 0 0  g a l l o n s  i n  
1978 ,  300,000 g a l l o n s  i n  1983,  a n d  3 , 6 0 0  g a l l o n s  i n  1 9 8 7 .  

P e t i t i o n e r  c o n t e n d s  t h a t  i t s  f a c i l i t y  i s  e x e m p t  
f rom r e g u l a t i o n  u n d e r  s u b d i v i s i o n  (b) of  S e c t i o n  2 5 1 4 3 . 2  of  
t h e  H e a l t h  a n d  S a f e t y  Code b e c a u s e  it i s  r e c y c l i n g  t h e  
m = + n r i  a1 i n  t h e  p i c k l e  l i q u o r .  I n  t h e  a p p e a l  of T 

Company, t h e  d i r e c t o r  o f  DTSC c l a s s i f i e d  
p i c ~ l e  l i q u o r  as e x e m p t  from r e g u l a t i o n  a s  a h a z a r d o u s  
w a s t e  when u s e d  i n  t h e  same way t h a t  p e t i t i o n e r  u s e s  i t .  A 
copy of  t h a t  d e c i s i o n  i s  a t t a c h e d  t o  t h i s  D e c i s i o n  and  
i iecommendation.  P e t i t i o n e r  f u r t h e r  c o n t e n d s  t n a t  e v e n  i f  
p e t i t i o n e r  i s  n o t  exem?t ,  t h e  f a c i l i t y  n a s  been i m p r o p e r l y  
c l a s s i f i e d .  I t  s h o u l d  be  c l a s s i f i e d  as a  s m a l l  t r e a t m e n t  
f a c i l i t y  f o r  a l l  p e r i o u s  i n  q u e s t i o n  e x c e p t  f o r  f i s c a l  y e a r  
1987/88. P e t i t i o n e r  q u o t e s  S e c t i o n  6 6 2 6 0 . 1 0  of T i t l e  22 of 



t h e  Code of  C a l i f o r n i a  R e g u l a t i o n s  as ~ - E i n l n g  d i s p o s a l  as 
t h e  i n t e n t i o n a l  r e l e a s e  of  h a z a r d o u s  w a s t e  on l a n d  o r  w a t e r  
i n  a  s i t e  a t  which t h e  w a s t e  w i l l  remala a f t e r  c l o s u r e .  
A s i d e  from a r g u i n g  t h a t  t h e  mater ia l  1s n o t  h a z a r d o u s  
waste, p e t i t i o n e r  c o n t e n d s  t h a t  DTSC c a n n o t  d e m o n s t r a t e  
t h a t  t h e  m a t e r i a l  w i l l  r emain  a t  t h e  s i t e  a f t e r  c l o s u r e .  
F u r t h e r ,  S e c t i o n  2 5 2 0 5 . 1  ( b )  , i n  t h e  form i n  e f f e c t  i n  1987 
and  1988 ,  d e f i n e d  " d i s p o s a l "  a s  " t o  a b a n d o n ,  d e p o s i t ,  
i n t e r ,  o r  o t h e r w i s e  d i s c a r d  w a s t e " .  P e t i t i o n e r  c o n t e n d s  
t h a t  s p i l l s  d o  n o t  c o n s t i t u t e  abandonment  o r  d i s c a r d i n g .  

DTSC c o n t e n d s  t h a t  t h e  e x e m p t i o n  f o r  r e c y c l a b l e  
m a t e r i a l  r e q u i r e s  a c o n c u r r e n c e  b y  t h e  d i r e c t o r  of DTSC. 
No s u c h  c o n c u r r e n c e  h a s  been  g i v e n  t o  p e t i t i o n e r .  S i n c e  a 
d e t e r m i n a t i o n  i s  p r i m a r i l y  a  s c i e n t i f i c  and f a c t u a l  i s s u e ,  
which i s  a p p e a l a b l e  o n l y  t o  t h e  A l t e r n a t e  Technology 
D i v i s i o n  which s p e c i a l i z e s  i n  making  c l a s s i f i c a t i o n s  .of 
t h i s  n a t u r e ,  DTSC c o n t e n d s  t h a t  t h e  Board i s  p r e c l u d e d  f r o m  
c o n s i d e r i n g  t h i s  i s s u e  u n d e r  S e c t i o n  4 3 3 0 1  of t h e  Revenue 
a n d  T a x a t i o n  Code. F u r t h e r ,  s i n c e  f e e s  a r e  a p p l i e d  on a n  
a n n u a l  b a s i s ,  p e t i t i o n e r ' s  l e t t e r  f o r  c o n c u r r e n c e  would 
h a v e  a f f e c t e d  f e e  d e t e r m i n a t i o n s  o n l y  f o r  1987/88 a n d  
1988/89.  

DTSC c i t e s  S e c t i o n  251 1 3  ( a )  of  t h e  H e a l t h  and  
S a f e t y  Code i n  i t s  c u r r e n t  f o r m  as d e f i n i n g  d i s p o s a l  t o  
i n c l u d e  s p i l l i n g  a n d  l e a k i n g .  P e t i t i o n e r ' s  f a c i l i t y  i s  
t h u s  a d i s p o s a l  f a c i l i t y  f o r  p u r p o s e s  of  a p p l y i n g  t h e  f e e .  
Between 1978 and 1988 ,  d i s p o s a l  w a s  d e f i n e d  t o  mean t o  
a b a n d o n ,  d e p o s i t ,  i n t e r ,  o r  o t h e r w i s e  d i s c a r d  w a s t e .  The 
s p i l l s  c o n s t i t u t e  a n  abandonment  a n d  were t h u s  p r o p e r l y  
c l a s s i f i e d  a s  d i s p o s a l .  I n t e n t  i s  n o t  a n  e l e m e n t  of  t h e  
d e f i n i t i o n ,  The fees  a r e  n o t  i m p o s e d  as pun i shment  f o r  
m a l f e a s a n c e .  They a r e  imposed as c o m p e n s a t i o n  t o  DTSC f o r  
i t s  r e g u l a t o r y  a c t i v i t i e s .  DTSC h a s  t h e  same burden  
w h e t h e r  a  release i s  a c c i d e n t a l  o r  i n t e n t i o n a l .  

DTSC f u r t h e r  c o n t e n d s  t h a t  a  f a c i l i t y  can  be  b o t h  
a  d i s p o s a l  f a c i l i t y  and a  t r e a t m e n t  :azility. The f e e  i s ,  
however ,  b a s e d  on t h e  h i g h e s t  c a t e g o r y .  

P e t i t i o n e r  makes a f i n a l  c o n t e n t i o n  t h a t  s i n c e  no  
r e s p o n s e  was e v e r  r e c e i v e d  t o  i t s  two and a  h a l f - y e a r - o l d  
r e q u e s t  f o r  c o n c u r r e n c e  t h a t  i t s  o p e r a t i o n s  were n o t  
s u b j e c t  t o  r e g u l a t i o n ,  t h e  Board sho:.!ld n o t  be b a r r e d  f rom 
j u r i s d i c t i o n  o n  t h i s  i s s u e .  



A n a l y s i s  and C o n c l u s i o n s  

S e c t i o n  43301 of t h e  Revenue and T a x a t i o n  Code 
p r o v i d e s  i n  p e r t i n e n t  p a r t  t h a t  no  p e t i t i o n  f o r  
r e d e t e r m i n a t i o n  s h a l l  b e  c o n s i d e r e d  by t h e  Board i f  t h e  
p e t i t i o n  i s  b a s e d  on t h e  g r o u n d s  t h a t  DTSC h a s  i m p r o p e r l y  
o r  e r r o n e o u s l y  c l a s s i f i e d  a n y  s u b s t a n c e  as h a z a r d o u s  waste. 
Any a p p e a l  o f  a c l a s s i f i c a t i o n  m u s t  b e  made t o  t h e  d i r e c t o r  
of  DTSC. Any d i s s a t i s f a c t i o n  w i t h  t h e  r e s u l t s  of any  s u c h  
a p p e a l  i s  a  m a t t e r  f o r  j u d i c i a l  r e v i e w ,  n o t  a p p e a l  t o  t h e  
Board .  The c l a s s i f i c a t i o n  by  DTSC o f  p i c k l e  l i q u o r  s h o u l d  
be  a c c e p t e d  f o r  p u r p o s e s  of t h i s  r e v i e w .  

I n  t h e  Company m a t t e r ,  t h e  
d i r e c t o r  o f  DTSC c o n c l u d e d  t h a t  f e r r o u s  c h l o r i d e  p i c k l e  
l i q u o r  i s  a chemical i n t e r m e d i a t e  as u s e d  by  a  m a n u f a c t u r e r  
o f  f e r r o u s  and  f e r r i c  c h l o r i d e  a n d o i s  n o t  a  w a s t e  w i t h i n  
t h e  mean ing  o f  t h e  Hazardous  W a s t e  C o n t r o l  A c t .  
w a s  f o u n d  n o t  t o  b e  r e q u i r e d  t o  h o l d  a f a c i l i t y  p e r m i t .  I 
f i n d  it anomolous  t h a t  DTSC i s  now t a k i n g  a p o s i t i o n  w i t h  
p e t i t i o n e r  c o n t r a r y  t o  a p r e v i o u s  p o s i t i o n .  No e v i d e n c e  
h a s  b e e n  s u b m i t t e d  t h a t  would r e q u i r e  a r e s u l t  w i t h  r e s p e c t  
t o  p e t i t i o n e r  t h a t  would b e  c o n t r a r y  t o  t h e  r e s u l t  i n  

- P e t i t i o n e r l s  use o f  t h e  p i c k l e  l i q u o r  i s  as an  
I n t e r m e d i a t e  o r  raw m a t e r i a l  i n  i t s  m a n u f a c t u r i n g  p r o c e s s .  
Whi le  c l e a r l y  t h e  p i c k l e  l i q u o r  i s  a waste as t o  r 

t h a t  d o e s  n o t  d e t e r m i n e  i t s  s t a t u s  as t o  p e t i t i o n e r .  T h i s  
c o n c l u s i o n  i s  c l e a r l y  n o t  c o n t r a r y  t o  a t e c h n i c a l  f i n d i n g  
by  DTSC. I t  i s  i n  a c c o r d  w i t h  t h e  t e c h n i c a l  f i n d i n g  by 
DTSC. F i n d i n g s  by DTSC must  b e  c o n s i s t e n t  and n o t  on a n  a d  
h o c  b a s i s .  

Having c o n c l u d e d  t h a t  t h e  p i c k l e  l i q u o r  is  n o t  a 
h a z a r d o u s  waste i n  t h e  h a n d s  o f  p e t i t i o n e r ,  it n e v e r t h e l e s s  
i s  n e c e s s a r y  t o  d i s c u s s  t h e  s p i l l s .  The f a c t  t h a t  
p e t i t i o n e r  . i s  n o t  r e q u i r e d  t o  h o l d  a f a c i l i t y  p e r m i t  h a s  no 
b e a r i n g  o n  t h e  p o s s i b l e  h a z a r d s  p o s e d  by t h e  u t i l i z a t i o n  of 
t h e  p i c k l e  l i q u o r .  However, two  o f  t h e  t h r e e  s p i l l s  n o t e d  
were c l e a r l y  p r i o r  t o  t h e  p e r i o d s  i n  q u e s t i o n  h e r e .  The 
l a t e s t  s p i l l  i s  s t a t e d  t o  h a v e  b e e n  i n  1987.  I f  it 
o c c u r r e d  p r i o r  t o  July 1 ,  1987 ,  it t o o  was o u t s i d e  t h e  
p e r i o d  h e r e .  I f  it o c c u r r e d  a f t e r  J u n e  3 0 ,  1987,  it was 
w i t h i n  t h e  1987/88 f i s c a l  year a n d  a d i s p o s a l  f a c i l i t y  f e e  
would b e  d u e  f o r  t h a t  y e a r  o n l y .  



Recommenda t ion  

G r a n t  t h e  t h r e e  p e t i t i o n s  n n  t h e  , . 
a c c o u n t .  G r a n t  t h e  p e t i t i o n  on t h e  3 a c c o u n t  
u n l e s s  t h e r e  i s  e v i d e n c e  t o  show t h a t  t l ~ e  s p i l l  o c c u r r e d  
a f t e r  J u n e  3 0 ,  1 9 8 7 .  
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1 DECf SIOH OF TXE DIRECTOR 
) 

DATE OF C O H P U I N T  - 1 
- - 1 

1 

Basead on thr evidence submitted, the  Administrative L a w  

Judge prepared a Proposed Decision. The Director of t h e  

r e s u l t ,  randera t h e  following decision based on t h e  f i c o r d :  

Detersination sf Violation and Conpliancr Ordsr (camplaint) under 

t h e  Hazardous Waste Control Act (Health and Safety Code section 
i 

25100 a t  caq. )  (hereinafter " A c t t 1 ) ,  t h e  respondent is entitlad to 

file, as m atiimativ. defense to such cor~plainf, t h a t  it should 

not be r v b j s c t  to the Act bacnusa iorrous chloride (pickle 

l i q u o r )  i. not a waste v i t h i n  t h e  rneaning of t h e  A c t .  A thorough 

review of the evidence establishes that pickle l i p o r  (ferrous 

chloride) is a chemical i n t e r x e d i a t e  as used by respondent in the 



p r o d u c t i o n  of farric c h l o r i d .  a n d  concantrntod f e r r o u s  c h l o r i d e .  

Aa a  r s m u l t  o f  t h i s  c 1 a s s i : i c a t i o n  a r  a chemica l  i n t c n a d i ~ t ~

#a f a c i l i t y  ira n i t  s u b j o c t  t o  t h e  A c t  a s  it e x i s t a d  at t h e  - - time 
of  t h e  c o m p l a i n t .  Heal th  and S a i ~ t y  Code n o c t i o n  2 5 1 2 2 . 5 .  
- 

PROCEEDINGS 

Tha D i r a c t o r  a d o p t s  that p o r t i o n  of t h o  P r o p o s e d  

Dec i s ion  e n t i t l e d  PROCEEDINGS c c m c n c i n g  w i t h  * t h i s  matter came 

on . . ."  and c o n c l u d i n g  w i t h  *Names of o t h e r  p e r s o n s  p r e s e n t  are a

xatrer of r e c o r d . "  The D i r e c t o r  adopt. thr remainder o f  thi. 

@ @ s t i o n  e x c ~ p t  t h a t :  (1) i n  th. lost p ~ r ~ g r a p h  on pago 2, t h e  

dat. of J u n ~  16, 1 9 8 6  is changed to October I€, 1 9 8 4 ,  t h a  1att.r 

b r i n g  .the a c t u a l  da t e  upon which t h e  D o p a m a t  adopted a s  a 

final d e c i s i o n  t h e  proposed d e c i s i o n  dated October 2, 1985; (2) 

t h e  last tr.0 s e n t e n c e s  of +ha f i n a l  paragraph are d e l e t a d .  

The s e c t i o n  e n t i t l e d  ISSW i n  t h e  attached Proposed 

Decis ion  is hcraby a d o p t e d  and i n c o r p o r a t e d  by r ~ f ~ ~

Paragraphs I t h r o u g h  IV and VI e p p s a r i n g  i n  t h e  .action 

a n t i t l a d  FI1:DXHGS OF FACT i n  the a t t a c h e d  Propoasd  Dscifs ion are 

hereby  a d o p t e d  and i n c o r p o r a t e d  by reference. 

,  

 

~ ~ c ~ ,  



. - .  
t o ,  o r  a chamical i n t e m e d i a t e ,  i n  I : I D  

p rcduc t i on  of P o r r i c  chloride and c o n c a n t r a t s 8  f e r r o u s  
chloride. 

Pa rag raph  V I I  (conmancing w i t h  t h e  words * i n  add i t i on  
- - 

t o  t h e  p roduc t ionn  and anding with eha words meu.b jact  t o  t h e  

Actn)  a p p a a r i n g  i n  the s e c t i o n  o n t i t l e d  D E T E M I H A T I B N  OF ISSUE i n  

thr Proposed Dmcision i o  hereby renumbered Paragraph VIII and is 

r s v f r e d  t o  read  aa f e l l o w s :  

WParagraph  V I I I  
I n  a d d i t i o n  t o  thr p r o d u c t i o n  o f  f a r r i c  c h l o r i d e ,  
%he f a r r o u e  ch lo r id .  pickle l i q u o r  r o l u t l o n  i r  
proc.reed t o  makr c o n c e n t r a t e d  i e r r o u r  c h l o r i C e .  To 
make concen t ra ted  fsrreus c h l o r i d e ,  t h e  p i s W @  l i p u e r  
$-I through ei ther  four stagao:  (1) pr&= 
n e u t r a l i z a t i o n ,  ( 2 )  l l m ~  n e u t r a l i z a t i o n ,  ( 3 )  s o l a p  
r v a p o r e t i o n ,  and ( 4 )  storage, o r  six s t a g e s :  t h e  t o u r  

I s t a g a e  j u s t  f i r e a d  and ( 5 )  c h l o r i n a t i o n  and ( 6 j  
c o n c a n t r a t i o n .  

, 
i These  s t a g e s  amount t o  H t r e a m ~ n t w  of p ickle  l i p o r  as 

that t e rm  is d e f i n e d  above i n  S e c t i o n  25123.5,  As a 
consoquanca, f e r r o u s  c h l o r i d a ,  a s  a r e c y c l a b l e  

 m a t e r i a l ,  dorr n o t  f a l l  v i t h i n  t h e  bygroduct  e x c e p t i o n  
r p c c i i i @ d  i n  S e c t i o n  25122.5 ,  because ,  

I 

mong  oVIar 
I 

reaaong  eo s t a t e d  above, it 10 n o t  o r d i n a r i l y  w a d @ &  i n  
its " x l ~ t i n g  s tage ,  "it ti. f r r a t r d  f i r s t .  . 

H  QF 
paragraph VIII, a p p e a r i n g  e n  peg. t w e l v e  of t h a  

 
'roposad Daci r ion  i n  a o  . ac t ion  entitled DET 

tion 
S Asreby r e n m a r e d  Pa rag raph  fX and i s  hereby revised t o  r e a d  

i ~ i o h  ' 

r f o l l o w s :  
aa@ , 

: "Paragraph IX 
ion I n  conc lu s ion ,  it i o  the d e t e m i n a t i o n  of t h e  D i r e c t o r  

that U.S.S. l i q u o r  is a chemical  i n t s m a d f a t e  
v s  : ( w i t h i n  t h e  ~ e e n i n g  o f  S e c t i o n  2 5 ' ' -  5 ( b )  . . it e x i s t e d  as 

at the t ime of t h a  complaint) i n  - - -  .. - - I s  
p r o d u c t i o n  of f e r r i c  c h l o r i d e  and  c o n c e n t r a t e d  ferrous 

: c h l o r i d e .  A s  s u c h ,  it i s  not c l a s s i f i e d  A S  n 
r e c y c l z b l a  m a t e r i a l .  Thus ,  t h e  f a c i l i t y  was n o t  

?ncing

tds  - 

H ~ \ ~ T I O

; ~ d  and

sec

3 D s ~

that 

!~3cct- - 

f o l l o

curse



g u b j o c t  t o  t h e  p r i  -;ions of t h e  Hazardour  Vast. 
Control Act in e x i o ~ a n c s  at t h e  t i n s  of t h a  complaint.* 

- ORDER 

It i~ herhby  ordered that th. Facility n ~ a d  n o t  canp ly  

w i t h  t h a  provisions of tho H~zardou. Waste Control A c t  ar it 

exietsd at th. eima of t h o  complaint. 

Having iso o r d a r o d ,  no i u n h ~ r  administrativs boaring is 

nacaasary regarding t h s  particular violations alleged in t he  

complaint, 

1 hereby adopt the foregoing a t  my Final Dacision in 

Bi rector 
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PROPOSED DECISION 
DATE OF C3HPLAIl:T 
J a n u a r y  14, 1985 

S Y 

Where t h e  Department O F  Health S e ~ i c o s  f i l a r  a 

Determination of Vio la t ion  and Complians. Order  (complaint) undar 

U a  Hazardous Waste Control A c t  (Heal th  and Safety Code Section 

25100 et ssq.) (hereinafter "Acttt), the respondent is e n t i t l e d  t o  

f i l s ,  as an affirmative defans. t o  such complaint,  t h a t  it should 

n o t  be s a j a c t  t o  thr Act be-auso fcrrou~ chlorid.  (pickle 

l i q u c r )  is  not a warta v i a i n  t h a  lpraning of t h e  A c t .  A ehor~ugh 

review of the evidence e s t a b l i s h e s  that p i c k l e  liquor (ferrous ' 
I 

chloride) is a chemical intermediate t o  +he production of ferric 

chloride. However, pickle l i q u o r  ( f e r r o u s  chloride) i s  also used 

i n  the pradvct ian of concentrated ferrous chloride, and when used 

ar  such it i s  a r ecyc lab le  m a t e r i a l .  As a regult of t h i ~  

classification as a rec>*clable material, the facility is s u b j e c t  

to the Hatardous Waste  Control hc:. Health and Safety Coee 



P R O C E E D I N G S  

This  s a t t a r  can% on r e p l a r l y  for hoaring be fo re  
- - 

Robert L. Carisora, A d m i n l ~ t r a t i v s  I a w  Judge for tha Dapafimont 

02 H e a l t h  Serrvieae,  comanc ing  a t  9:08 a . ~ .  on 

_ , C a l i f o r n i a .  

The representatives praBant  vara: 

.. . , r&prasan%ativr f o r  : 

Company (he r8 ina f t . r  r e f l r r s d  t o  as the 

' F a c i l i t y M )  t 

SUSM BERTKEN# E S P . ,  r s p r a 8 e n t a t i v a  faif V1@ Dop 

Hamar of other  parEons  p r a s e n t  ar. a Ba t te r  of record. 

O r a l  and docum@ntcry tvid.nce was r~ceiv.d and t h e  

r e c o r d  was held open f o r  the submission of p o s t - h a a r i n g  b r i e f s .  

T h e r e a f t e r , .  t h o  r e c o r d  was c l o s e d  on July 31, 1985. On A u g u ~ t  6, 

1 9 8 5 ,  t h e  h e a r i n g  r e c o r d  wao reopened for th. t a k i n g  of 

a d d i t i o n a l  evidsnc., and thereafter t h a  record wag s1og.d on 

September 3, 1985. On June 16, 1986, t h a  Daps edopted a 

f i n a l  d e c i s i o n  t h a  proposed decision dated Octobsr 1 ,  1 9 8 5 ,  which 

h e l d  t h a t  t h e  A d m i n i s t r a t i v e  L a w  Judge d i d  n o t  have j u r i s d i c t i o n  

to decide a s  i s s u e  sf whether  ferroue chlor i .de  wag a @wagtern 

w i t h i n  U a  meaning of t h s  Hazardous Wasta C o n t r o l  A c t .  Although 

t h e  final decision was c o r r e c t  i n  finling that S e c t i o n  2 5 1 8 7  of 

t h e  H e c l t h  and Safc::y Code d o e s  n o t  -, 6 p a c i f . L c a l l y  p rov ida  for an 



appeal t o  a D a p b r t a s n t  da ta rmina"0n  that a f i a c i l i t y  i6 s u b j a c t  

t o  U a  Act,  t h a t  p o s t i o n  can  be, and  h a s  been, r a i l e d  a 8  an 

a f f i m a t i v o  d o f e n r a  t o  t h a  complain t  f i L a d  by t h e  Dapar-ant, 

S i n c ~  both p a r t i a a  have r ~ c p a s t a d  a f o w s l  hearing t o  raeolva a l l  
- 

those i s e u a ~  still i n  dispute regarding a l l e g a d  v i o l a t i o n e  by t h e  

F ~ c i l i t y ,  this A d m i n i a t r a t i v s  L a w  Judga hae  d a t a m i n o d  that a 

r e & o l u t i o n  of t h e  q u a s t i o n  a s  t o  whether ferrous chlorids i s  a 

w a e t e  could  abate Purghar h e a r i n g @ ,  and has blZurcated that 

issue f o r  s c s o l u t i o n  befor8 hearing ev idence  mgardfng any 

alleged v i o l a t i o n s .  The Depaement  strongly opposes t h i ~  
. . . 

procedure and reasrarts that t h c  A b i n i s t k a t i v .  L a w  Judge doas 

n o t  h a v ~  juirdiction t o  hear t h i ~  =ration u d o r  any 

F a c i l i t y  is n o t  entitled to a f a c t - f i n d i n g  puasi-judicial 

hearing, 

P 
ISSE 

Is f e r r o u s  c h l o r i d e  a @wasteM w i t h i n  me ~ e a n i n g  of t h e  

Hazerdous Waste C o n t r o l  L a w ,  (Health and Safezy Coda 

S e c t i o n  25100 a t  sag. )?  

FINDINGS OF PACT 

A prspondoranca of t h e  svidanc.  i n t r o d u c a d  d u r i n g  th. 

course of the hearing esZablishes t h e  folloving: 



waste water t r a a t r n o n t  f a c i l i t i e s  - - r - - - - -  ~t began 

nanufacturing ferric chloride i n  1967. 

P u r c c a n t  to an agreement b a t w ~ e n  C o r p o r a t i o n  

: )  and - - - - -  e t  agreed t o  

take all of i s ferrous chlorida solution, alro known 

generally as  "pickle l i q u o r " ,  comenc ing  April 1, 19'11. A t  that 

t h e ,  th. pickle liquor vas truckid to t h e  ; - I . '  5 

I n  1978, ! , pursuant to an agremant w i t h  

, built a new facility in . . - - California, next  to 

and on property ounrd by 1' This facility war c a l l r d  

would p w p  a l l  of its p i c u e  l i q u o r  t o  I - t a d  X-&------ 

c agrsad to receive all of E .  's piskl. liquor. 

Pickle  l i p o r  is 'a generic tam usad to describe t h a  a c i d  

"picklingtf process. The tom " p i c k l e  liquorn is not a sp@cific 

i t e n ,  but can refer to many different i tems. In t h e  caas at 

hand, t h e  in'.iraceion of hydrochloric r c l d  with iron o x i d e  (scole 

msr)  p r o i u c - n  s pickle liquor specifically known c B B  ferrocs 





DETERYIKATION OF ISSUE 

I. the Iarrocs chloride t~olution, &I it is r@C@ivad by 

, a hazardous v a s t @ ,  which subjects 

t t o  tha Hazardous Wasto C o n t r o l  B Act? 

Hsalth and Safety Code Section 25122 dofinas wvas+sn an 

e i t h e r  of t h e  following: 9) lvly material f o r  which no use or 

rs-us. is intand@d, and  whish l a  t o  b e  d i ~ c a r d ~ d .  b) M y  

Widanso fntroduc.d i n t h i s  car. c laar ly  indisatcs that 

subparagraph a )  is  n o t  applicable, as thore has  b;en sufilc&cnt 

evidance introducad to estab1i.h a use o r  ra-u.8 of a. ferrous 

chloride solution and no current i n t e n t  t h a t  t h e  mat&rial ba 

discardad. Does ferrous chlorid., tharaior., fit +ha datinition 

Health and Safety Code 2 5 1 2 2 . 5  define. yecycl&la 

(a:  12scjclabls materialt Beans any naterial that would be 
conoidarsd a hazardous waste but for fact t h a t  both of  
the fcllowing conditions e x i s t :  
(1) S o w  us. or reuse of su-h natariol Bay be i n t a n d e d  and  

1 
U n l e : : ~  o t h g m i s e  indicated, a l l  references i n  a i ~  decision 

n r a  ",r . : s t~I th  and S e f e t y  c o c a  p r o v i s i o n s  as t h e y  a x i s t a d  a t  
t h e  tic.: .>: compleint. 

6 





v I.., : , . < J P o L - o ~  ~ u b p ~ r h g r a p h  (1) Aagl b o a n  met. Gubparagraph ( 2 )  

x r a c x : l r e ~  t h a t  the matarial meat tha r e p u i r a m o n t r  of ( A )  or ( 8 ) .  

Paragraph ( 8 )  r a f s r a  to Hratrograda matarialn, which  ic' not" 

~ p p l i e a b l a  hcra; t h a r s f o r o ,  t h e  ferroue chloride matarial would 

hpva to moet t h e  requ i rements  of paragraph (A). X careful  review 

of t h a  evidencs c l e a r l y  astebliehas that t h e  f a r r o u ~  shlorida 

~ o l u t i e n  as  reca ived  from can be charactsriz~d ae a spent, 

csntaninated, or ured matorial o r  a prscrno effluent or remidue 

which hae been tranderred by , to 
.,. . - . - - -  I bn 

unrahatsd ar  unaffiliated person. ,... Purthamore, e h i ~  mataria1 i o  

b o i ~ g  tranrferrad f o r  r r c y c i i n g  or t r e a t n e n t  and subsapant  g a l a .  

ks e cansowancc,  gha f a r r o w  chloridg. sofution, at this point, 

can ba c h a r a ~ t e r i ~ ~ d  ae a recyclable na tor i s l ,  CPhr rnelyri .  must 

continua, A e w e v ~ r ,  as Saction 25122.5(b) i~pssor a limitstion on 

subparagraph ( a ) .  

v 
 section (b) provider t h a t  a rreyclabl~ material doen 

Rat include hour separately listed itemre Items number 3 and 

e r  4 are not appbicebla h e r e  cnd a c r e i s r e  need not be 

considered. Item n a r  1 refers to w&smieal i n t a w a d i a t r @ ,  

M a t  is, and is not, B c h e m i c a l  internediet. was t h s  @*jest of 

ax"beri~iva owmina%icn at t h e  iorrt lnl  h a a r i n g .  A h f  p a f i f e s  agroa, 

however, upon a d e f i n i t i o n  ,of a chemical intemediata as '"a 

proccrssr to a d e s i r e d  p r o d u c t H  ( D i c t i o n a r y  of ~ c i e n t i f i c  and 

--- T e c h - . ,  - s l  - - ?ems, Third ~di t i e n ,  Hctrsw-Hill). The Department  

8 



l i q u o r  

chemical 

intcmediatas are a specific substance o r  cospsunl. Fickle 

liquor n o t  substance but can 

n b e r  of subtancee or s o m p o u n d ~ .  In 
- 

the case at hand, the 

pickle liquor containe a minimum residua of hydrochloric a e i d  and 

water, 

The evidence produced a t  t h e  hearing aetahli~hed that a 

chemical, intemediata need not be 1008 pure. To t h e  a x t e n t  a n t  

it can b i  considerad a chemical i n t a m s d i a t a .  If the nateriab 

raacts in a manner according t o  ftr intandad use, ft ir a 

block ,  one s:ep along t h e  vay of s pr868sB to ranching an and 

product. b o t k t r  d@fi~ition referred to by t h e  p c e i e s ,  Pound in 

thr , d e f i n e s  a 

d e m i c a l  interrtediatr: @cn i n t a m s d f a t s  gsn%ral ly  is eonrfdrred 

to be a material sat occurs ~omswhtre in a chanical  

manufacturing process batween t h e  introduction of besic raw 
i 

mataricls and t h e  eraation of t h s  final end produc to .  " - - - 

- 
- ,  - -  . 

rafbnas t h e  pickle l i q u o r  it recaivao from Before 

reacting it to make ferric chloride. Such treatment does not 

change the classification. It i s  the finding o f  this 

Ac!-ninistrative Law Judge that ferrous chloride a~ it is received 

. ,  i s  a precursor to or chemical i n t e n e d i a t e  in the 
9 
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publ ic  haslth and a a i o t y  or t o  donastic 1Lvaozcck, ~ i l d l i l i a ,  c r  

t h e  r n v i r e m a n t .  &aoad on a t h o r o u g h  reviav of ths above 

r o p i r @ m a n t ~ ,  it is t h a  f i n d i n g  of thie J . C m l n ? a t r e c i v e  Law J L ~ ~

that, a l t h o u g h  plckls l i q u o r  a s  r a c a i v e d  i r o n  - .  is a - - 

. byproduct  of t h o  steel p r o d u c t i o n  p r o c e s l ,  it doua not meat f h a  

r @ w i r a m o n t ~  l i s t c + d  above and a @ r . f o E @  not f a l l  w i t h i n  t h i g  

csxcrption. 

VXI 1 

I n  a d d i t i o n  t o  a s  production of ferric e h l e r i d c ,  Lie 

ferrous chloride-pickla l i q u o r  s o l u t i ~ n  is p r o c o a ~ e d  to make 

esncentrat~d barreus chlorid&, To make esneantratsd f o r r s u ~  

chlorida, t h a  pick le  liquor gonarally goes tfvpvqh four staqes:  

(1) pre-nautralization, (2) l iae  nsutraliration, ( 3 )  so l a r  

evaporation,  and ( 4 )  stsrage. 

1% is the  finding of *.is ACminirtrativa Lav Judge t h a t  

a6 .o  four stages m o u n t  to mtraataent* of pickle l i q u o r  as that 

is defined &ovr i n  Section 25223.5.  As a ceyaospuenca, 

ferrous chloride, aa a rscys lab l s  matarial, doas not gall w t a i n  

t h e  byproduct axsrgtion spec i f i ed  i n  Section 25122 - 5 ,  b a s n u ~ e ,  

, among o t h e r  reasons as s t a t e d  abov., it is n o t  traded in its 

waxistingR stat., but ig-treated first. mrtharnore, it is t h e  

f i n d i n g  cf this A b i n i a t r a t i v s  L a w  Judge t h a t  pickle l i p u o r  is 

f e r r o u s  c h l o r i d e .  As a r e s u l t ,  i n  t h e  p r o d u c t i o n  of concantrated 

ferrous c h l o r i d e ,  p i c k l e  L i q - ~ o r  is a r ecyc?&ble  material: 

t h e r e f o r e  the facility is subjecc to the A c t ,  
11 
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VIII 

In conclurion, it is t h e  d e t e m i n a t i o n  of this 

Adreinistrativs Law Judg. that, although p i c k l o  liquor i r  5 - - 

chsnical intsmadiato in t h o  production o f  farris s h l o r i d . ,  itB 

aassiiication as  a recyclable raterirl in t h e  production o f  

c o n c a n t r a f o d  ferrous chleridr subjects th. facility go 

previ.ion. of th. X a x ~ r d e u ~  Kart. Control I n w .  

_I_. 
ORDER 

It is hereby ordered that ?Am facility n u ~ t  conply with 

t h e  p r o v i ~ i o n s  of t h e  ~azarddu. W a ~ t e  Control Act urd that a 

f rr abinistrotivo hearing LB n e s a s r a v  to haax gvidans. 

rogrrding the facility'. alleged violation ei V1. Act.  

I hereby subn i t  t h e  foregoing oc ny proposad decision in

tRs  above-mtitled Batter, rrnd recornend i.t~ adoption as the 

dacision oi th. Director  ef th. Departoent of Xaalth S@micer.  

DATED 
i 

: 

inirtxetiva Law 

 



William F. Soo Hoo 
Assistant Chief Counsel 
Toxic Substances Control Division 
400 P Street, 4th Floor 
Sacfamento, CA 95814 

Bear Hr. Soo Hoo: . -. 
'" AUDIT APPEAL NO. 5 - REQUEST FOR 

RECONSIDERATION 

On January 7, 1988, you requested reconsideration of t h e  
Director's decision regarding sub j o c t  a p p e a l .  Hy tima for 
considering your r eques t  expired 30 days after delivery of t h e  
final deicision--in this case January 

. 
11, 1988. 

. 

. . ant coda section 11521 as amended Janua ry  1, 1988, permits 
an agency to stay the expiration data tor an additional ten days 
vhan necessary to e v a l u a t e  t h e  request for reconsideration. 
s ince the request allowed only three working days for review, I 
took advantage. of the new statutory language and extended the 
time period for response. 

I have reviewed your arguments and find them unparsuasive. I 
therefore reject your reques t  for reconsideration. 

Sincerely, 

Kenneth W, Xiter, M . D . ,  N . P . H .  
Di rector 

- .  
ce :  : I .  


