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NOTE: DTSC was formerly part of the Department of Heaith
Services. Reference below to DTSC includes
reference to the Department of Health Services.

Protested Item

The protested fees are:

Petition Number Period Type Amount

.. ©7/1/87-6/30/88 Small treatment
. 7/1/88—6/30/89 Small treatment
TOTAL S

Contentions

Petitioner contends that:

1. The material in question is a raw material
and its use is therefore exempt from the fee.

2. No fees are due because petitioner ceased
operation prior to the billing for the fees.

Summary

Petitioner is a corporation which, since 1975,
was engaged in manufacturing ferric sulfate and ferrous

sulfate at facilities located in . It utilized
spent "pickle liquor" which was generated at the United
States steel plant in __. . The pickle liquor was

brought into petitioner's facilities by tank truck. Pickle
liquor results from the "pickling" of hot rolled steel
sheet. Pickling is a process by which oxidation 1s removed
from the steel sheet by running the sheet through an acid
bath. In this case, the acid used is sulfuric acid. The
ferric and ferrous sulfates are sold for use in the
treatment of waste water to reduce odors.

Petitioner stopped receiving shipments of pickle
liquor in March 1987 and stopped all operations befor:
July 1, 1987. Petitioner submitted a closure plan t: DTSC
in May 1988 and began implementing the plan that :w: .
The closure plan was fully implemented shortly thereziter
and DTSC certified the closure in December of 1988.
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Petitioner was issued an Interim Status vUocument
(ISD) in March 1981 which authorized the treatinent,
recycling and storage of hazardous waste. The fees in
question are based on the fact that petitioner was
operating an authorized hazardous waste facility until
closure was certified by DISC and that fees were due until
closure is certified. DTSC concedes that for the 1988/89
fiscal year, the applicable fee should be that for a mini
treatment facility rather than for a small treatment
facility. The mini treatment classification was added to
the law effective September 26, 1988. It was not available
for the 1987/88 fiscal year. DTSC contends that until
closure is certified, the facility is authorized to treat
hazardous waste and thus continues to be subject to the
regulatory jurisdiction of DTSC.

Petitioner's arguments with respect to be subject
to regulation as a hazardous waste facility are stated in
the companion cases related to petitioner's
facility. See the Decision and Recommendation with respect
tn L - and S - . and

Petitioner further argues that since it ceased
operations prior to July 1, 1987, no annual fees for fiscal
year 1987/88 or later periods can apply.

Analysis and Conclusions

The question of whether petitioner was operating
a hazardous waste facility was fully discussed in the
companion cases to which reference was previously made.
The conclusion was that petitioner was not operating a
hazardous waste facility; therefore, no fees are due. This
decision was based on a decicsion bv the director of DTSC
with respect to 7 _ o . Company and is in
accord with that decision. '

The question as to the effect that ceasing
operations has on fees is no longer pertinent because of
the above conclusion. However, it is noted that the
ceasing of operations is not sufficient to halt liability
for facility fees. Until closure is certified, a facility
is still authorized to handle hagzardous waste. The
liability for fees continues, until the facility is
~rartified as clean or sealed, and it is no longer
authorized to handle hazardous waste.




Recommendation

Grant both petitions.

B4

H.

L. Cohen, Senior Staff Counsel

T4
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NOTE: DTSC was formerly part of the Department of Health
Services. Reference below to DTSC includes
reference to the Department of Health Services.
Protested Item
The protested fees are:
Petition Number Period Type Amount

7/1/87-6/30/88 Large treatment $
7/1/88-6/30/89 Disposal
7/1/89-6/30/90 Disposal
7/1/90-6/30/91 Disposal

TOTAL $

Contentions

Petitioner contends that:

1. The material in guestion is a raw material
and its use is therefore exempt from the fee.

2. Petitioner should not be regarded as
disposing of hazardous waste because disposal does not
include unintentional discharge.

Summary

Petitioner is a corporation which, since 1975,
was engaged in manufacturing ferric chloride and ferrous
chloride at facilities located in .  The facilities
were located on property leased from o " Company
and utilized spent "pickle liquor" which was generated by
" Pickle liquor results from the "pickling" of hot
rolled steel sheet. Pickling is a process by which
oxidation is removed from the hot rolled steel sheet by
running the sheet through a bath of hydrochloric acid. The
spent liquor contains an acidic solution of ferrous
chloride. Petitioner filters the liquor to obtain a
ferrous chloride solution which it sell - use 1in the
treatment of waste water to reduce odors. Filtered liquor
is treated with gaseous chlorine to convert the ferrous
chloride to ferric chloride solution whicii is also sold by
petitioner.
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The property leased by petitioner from .
consists of two plots. The upper facility of about 10
acres consisted of rubber-lined concrete solar evaporation
ponds. It was in use until 1987. Liquor from the upper
facility was transferred to the lower facility where it was
processed and loaded into rubber-lined tank cars and tank
trucks. Petitioner stopped receiving pickle liquor by
March 1991 and all operations ceased by July 1, 1991.

- After discontinuing operations at the upper facility,
pet .tioner entered into separate agreements with DTSC and

, pursuant to which petitioner agreed to implement an
‘nierim closure plan approved by DTSC in March 1990, and

agreed to assume full responsibility for final
closure of the facility. The interim closure plan has been
implemented by petitioner and the upper plant is now the
sole responsibility of A closure plan for the
lower facility was submitted in July 1930 and approval is
pending. '

Petitioner was issued an Interim Status Document
(ISD) in March 1981, which authorized petitioner to treat,
store, and recycle pickle liquor and metal etchants. The
ISD covered both the upper and lower facilities. In August
1988, petitioner requested DTSC to confirm that it was
exempt from regulations as a hazardous waste facility
because it was handling recyclable materials. DTSC has not
as yet responded.

- Although the facility was initially regarded as a .

large treatment facility, it was reclassified as a disposal
facility because of leaks and spills at the upper facility.
Subsequent to the issuing of the notice of facility fee for
1987/1988, an increase was asserted by letter dated

August 3, 1990. The increase was based on reclassifying
the facility as a disposal facility. The history of the
facility operation shows spills of 1,000,000 gallons in
1978, 300,000 gallons in 1983, and 3,600 gallons in 1987.

Petitioner contends that its facility is exempt
from regulation under subdivision (b) of Section 25143.2 of
the Health and Safety Code because it is recycling the
matarial in the pickle liquor. In the appeal of 7T

Company, the director of DTSC classified
pickle liquor as exempt from regulation as a hazardous
waste when used in the same way that petitioner uses it. A
copy of that decision is attached to this Decision and
Recommendation. Petitioner further contends that even if
petitioner is not exempt, the facility nas been improperly
classified. It should be classified as a small treatment
facility for all periods in question except for fiscal year
1987/88. Petitioner quotes Section 66260.10 of Title 22 of
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the Code of California Regulations as d=fining disposal as
the intentional release of hazardous waste on land or water
in a site at which the waste will remain after closure.
Aside from arguing that the material 1s not hazardous
waste, petitioner contends that DTSC cannot demonstrate
that the material will remain at the site after closure.
Further, Section 25205.1(b), in the form in effect in 1987
and 1988, defined "disposal" as "to abandon, deposit,
inter, or otherwise discard waste". Petitioner contends
that spills do not constitute abandonment or discarding.

_ DTSC contends that the exemption for recyclable
material requires a concurrence by the director of DTSC.
No such concurrence has been given to petitioner. Since a
determination is primarily a scientific and factual issue,
which is appealable only to the Alternate Technology
Division which specializes in making classifications of
this nature, DTSC contends that the Board is precluded from
considering this issue under Section 43301 of the Revenue
and Taxation Code. Further, since fees are applied on an
annual basis, petitioner's letter for concurrence would
have affected fee determinations only for 1987/88 and
1988/89.

DTSC cites Section 25113(a) of the Health and
Safety Code in its current form as defining disposal to
include spilling and leaking. Petitioner's facility 1is
thus a disposal facility for purposes of applying the fee.
Between 1978 and 1988, disposal was defined to mean to
abandon, deposit, inter, or otherwise discard waste. The
spills constitute an abandonment and were thus properly
classified as disposal. Intent is not an element of the
definition. The fees are not imposed as punishment for
malfeasance. They are imposed as compensation to DTSC for
its regulatory activities. DTSC has the same burden
whether a release is accidental or intentional.

DTSC further contends that a facility can be both
a disposal facility and a treatment facility. The fee is,
however, based on the highest category.

Petitioner makes a final contention that since no
response was ever received to its two and a half-year-old
request for concurrence that its operations were not
subject to regulation, the Board should not be barred from
jurisdiction on this issue.
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Analysis and Conclusions

provides in pertinent part that no petition for
redetermination shall be considered by the Board if the

be accepted for purposes of this review.

director of DTSC concluded that ferrous chloride pickle

the meaning of the Hazardous Waste Control Act.
was found not to be required to hold a facility permit.

find it anomolous that DTSC is now taking a pOSltlon with
petitioner contrary to a previous position. No evidence

Section 43301 of the Revenue and Taxation Code

petition is based on the grounds that DTSC has improperly
or erroneously classified any substance as hazardous waste.
Any appeal of a classification must be made to the director
of DTSC. Any dissatisfaction with the results of any such
appeal is a matter for judicial review, not appeal to the
Board. The classification by DTSC of pickle liquor should

In the Company matter, the

liquor is a chemical intermediate as used by a manufacturer
of ferrous and ferric chloride and-is not a waste within

has been submitted that would require a result with respect

to petitioner that would be contrary to the result in

While clearly the pickle liquor is a waste as to

that does not determine its status as to petitioner. ThlS
conclusion is clearly not contrary to a technical finding

by DTSC. It is in accord with the technical finding by

. Petitioner's use of the pickle liquor is as an
intermediate or raw material in its manufacturing process.

DTSC. Findings by DTSC must be consistent and not on an ad

hoc basis.

Having concluded that the pickle liquor is not a

hazardous waste in the hands of petitioner, it nevertheless

is necessary to discuss the spills. The fact that

petitioner is not required to hold a facility permit has no
bearing on the possible hazards posed by the utilization of

the pickle liguor. However, two of the three spills noted
were clearly prior to the periods in question here. The

latest spill is stated to have been in 1987. If it
occurred prior to July 1, 1987, it too was outside the

period here. If it occurred after June 30, 1987, it was
within the 1987/88 fiscal year and a disposal facility fee

would be due for that year only.
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Recommendation

Grant the three petitions o~ the B
account. Grant the petition on the :J account

unless there is evidence to show that tue spill occurred
after June 30, 1987.

H. L. Cohen, Senior Staff Counsel Date

JA



STATE OF CALIFORNIA
DEPARTMENT OF HEALTH SERVICES

In the Matter of:

AUDIT APPEAL NO. ___ ____ =479
(DOCKET NO. .. . 7)

DECISION OF THE DIRECTOR

DATE OF COMPLAINT

Based on the evidence éﬁbmittad, the Administrative law
Judge prepared & Proposed Decision. The Director of the
Department of Health Services, bsing discatisfied with the
result, renders the following décisicn based on the record:

SUMMARY |

Where the Department of Health Services files a
Determination of Viclation and Compliance Ordat (complaint) under
the Hazardous Waste Control Act (Health and Safety Code éection
25100 et seg.) (hereinafter "Act"), the respondent is entitled to
file,.és an affirmative defensa to éuch complaint, that it should
not be subject to the Act because ferrous chloride (pickle
liquor) is not a waste within the meaning of ﬁh& Act. A thorough
review of the evidence establishes that pickle liquor (ferrous

chloride) is a chemical intarmediate as used by respondent in the




production of ferric chloride and concentrated ferrous chloride.
As a rseult of this classification as a chemical intcomediate,
the rfacility is not subject to the Act as it existed at the time

of the complaint. Health and Safety Code section 25122.5.

PROCEEDINGS

The Director adopts that portion of the Proposed
Decision entitled PROCEEDINGS commencing with “this matter came
on ..." and concluding with "Names of other persons present are a

zatter of record." The Director adopts the remainder of this

" sectien except that: (1) in the last paragraph on page 2, the
‘date of June 16, 1986 is changed to October 1€, 1586, the latter

being the actual date upon which the Department adopted as a

- £inal decision the propoéed decision dated October 2, 1585; (2)

the last two sentences of the final paragraph are deletad.

ISSUE
The section entitled ISSUE in the attached Proposed

Decision is hereby adopted and incorporated by reference.

FINDINGS OF FACT

Paragraphs I through IV and VI appearing in the section
entitled FINDINGS OF FACT in the attached Proposed Decision are

hereby adopted and incorporated by reference.



INGS

to, or a chemical intermediate, in T ot
T production of ferric chloride and concentrated ferrous
chloride.”

Paragraph VII (commencing with the words "in addition

to the production” and ending with the words "subject to the
' Act") appearing in the section entitled DETERMINATION OF ISSUE in

the Proposed Decision is hereby renumbered Paragraph VIII and is

- revised to read as follows:

y : *Paragraph VIII

In addition to the production of ferric chloride,

the ferrous chloride pickle liquor solution is

: processed to make concentrated ferrous chloride. To
' i make concentrated ferrous chloride, the pickle liquer
‘ goes through either four stages: (1) pre-
neutralization, (2) lime neutralization, (3) solar

3 ,'% evaporation, and (4) storage, or six stages: the four
] @ stages just listed and (5) chlorinaticn and (6)
§ concentratien.

| These stages amount to "treatment" of pickle licuor as
that tern i{s defined above in Section 25123.5. As a
consequence, ferrous chloride, as a2 recyclable '

sncing i material, does not fall within the byproduct exception
: : " specified in Section 25122.5%5, because, among other
rds g reasons as stated above, it in not ordinarily traded in
o OF ; its 'existing stage,' but is treated first.”
NATI :
a Paraqraph VIII, appearing on page twelve of the
.ed an

}roposed Decision in the section entitled DETERMINATION OF ISSUE

1e section
& hereby renumbered Paragraph IX and is hereby revised to read

3 DeciSiOh %
B follows:
_that the |
j "Paragraph IX
gection : In conclusion, it is the determination of the Director
that U.S.S. pickle liquor is a chemical intermediate
follows: (within the meaning of Section 25‘““ S(b) as it existed
at the time of the complaint) in .- ~__ ALY |
. - production of ferric chloride and concentrated ferrous
curscrT chloride. As such, it is not classified as a

recyclable material. Thus, the facility was not

4



gubject to the prc:.zions of the Hazardous Waste
Control Act in existance at the time of the complaint.™

ORDER
- It is hereby ordered that the facllity nesd not comply

with the provisions of thse Hazardous Waste Contreol Act as it

existed at the time of the complaint.

Having so ordered, no further administrative hearing is

necessary regarding the particular violations alleged in the

complaint.

I hereby adopt the foregoing as my Final Dacisien in

this matter.

Datﬁds-g‘7ﬁ§wuh£&«\ﬂrﬂ ( G A= &::ﬁ. o
T KENNETH W. KIZER, M.D., M.P.H.
Director




STATE
DEPARTHMENT

In the Matter of:

b W ¢

OF CALIFORNIA
OF HEALTH SERVICES

APPEAL NO. _.

Ales o

NY (DOCKET NO. ' F 7y

PROPOSED DECISION

DATE OF COMPLAINT
January 14, 1985

\
[}
%

SUMMARY

Where the Department of Health Services files a
Dete;mina:ion of Violation and Compliance Order (complaint) under
the Hazardous Waste Control Act (Eealth and Safety Code Section
25100 et seqg.) (hereinafter "Act"), the respondent is entitled to
rile} as an affirmative defense to such complaint, that it should
not be subject to the Act because ferrous chloride (pickle
liquer) 4is not a waste within the mcaning of the Act. A thorough
review of the evidence establishes that pickle liquor (ferrous
chloride) is a chemical intermediate to the production of ferric
chloride. However, pickle li@uor-(ferrous chloride) is also used
in the production of concentrated ferrous chloride, and when used
as such it is a recyclable material. As a result of this
classification as a recyclable material, the facllity is subject
Health and Safety Coce

to the Hazardous Waste Control hcc<.

1



fection 2%5122.5.

PROCEEDINGS

This matter came on regularly for hearing before
Robert L. Carisoza, Administrative lLaw Judge for the Departgént
of Heelth Services, comméncing at 9:00 a.m. on ) Rs  in

, California.
The representatives present were:
, represantative for I
Company (hereinafter referred to as the

*Facllity"); o

SUSAN BERTKEN, ESQ., representative for the Department
of Health Services (hereinafter referred to as tne."bapartm@nt“).

Kamee of other persons present are & matt@:'§£ record.

Oral and documentery evidence was received and the
rccord'was held open for the sgbmisqion*of post=hearing briefs.
‘Thereafter, the record was closed on July 31, 1985. On August 6,
1985, the hearing record was reepén@d for the taking of
additional evidence, and thereafter the recofd wag closed on
September 3, 1385, On June 16, 1986, the Department adopted as a
final decision the proposed decigion dated October 2, l9é5, wvhich
held that the Administrativa Law Judge did not have Jurisdiction
to decide the issue of whether ferrous chloride was a "waste®
within the meaning of the Hazardous Waste Control Act. Although
the Zinal decision was correct in finding that Sectlion 25187 of

the Heaelth and Safey Code does not specifically provide for an
2




appeal to a Department dstermination that a facllity ia subject
to the Act, that guestion can be, and has been, ralsed as an
affirmative defense to the complaint filed by the Department.
Since both paftiau have requested a formal hearing to resolva all
tgoan issues still in dispute regarding alleged violations by the
Facllity, this Administrative Law Judge has determined that a
resolution of the question as to whether ferrous chleoride is a
waste could abate further hearings, and has bifurcated that
issue for resolution before hearing evidence regarding any
alleged violations. The Department stédngly oppoeges this
procedure and reasgerts that the‘xdministrative Law Judge dces
not have jurisdiction te hear this question under any
circumstances. Furthermore, thc-Dcpartmant contends that fha

Facility is not entitled to a fact-£finding quasi-judicial

hearing.

E

1SS

Is ferrous chloride a "waste® within the meaning of the
Hazardous Waste Control law, (Health and Safety Code

Section 25100 et seq.)?

FINDINGS OF FACT

A preponderance of the evidence introduced during the

course of the hearing establishes the following:



y {8 an lnorganic cherical

Branufacturer. It primerily manufactures chemicals for use in

waste water treatment facllities. acupeoo—_ st began

manufacturing ferric chloride in 1567.

Iz
- Purcuant to an agreement between . Corporation
(hersinafter .) and T _ ____ - LT 8t agreed to
take all of i 's ferrous chloride solutien, also xnown

generally as "pickle liquor", commencing April 1, 1571. At that

time, the pickle liquor was trucked to the . _ " ' - facility
located in [ |
| ITI
In 1578, 1 by pursuant to an agreement with
., built a new faciliecy in .. _. California, next to
and on property owned by I’ . This facility was called the

Ferric Chloride Facility. Pﬁrsuant to the 1978 agreement, _.
wvould pump all of its pickle liquor to 7 _ | t and I, _____

-t agreed to receive all of L .. 's pickle liquor.

v

| Pickle ligquor is a generic term used to describe thi acid
solution that remains after steel products have completed a
"pickling" process. The term "pickle liquor™ is not a specific
item, but can refer to many different items. In the case at
hand, the in:teraction of hydrochloric acid with iron oxide (scele

rust) produczs a pickle liquor specifically known as ferrous

4



chloride. Tnis ferrous chloride golution, as it is pumped :o

z by , contains 15 - 20% ferrous chloride, .5 -

—

1.0t hydrochloric acid, and the remeinder is watsr. -

produces approximately 6 - 12 nillion gallonas of this solution

each year. _ uses approximately one =illion gallons for its
own purposes, and the remainder is pumped to = _ , free
of charge.

v

. uses the ferrous chlorlde solution it

et 3

receives from ' . to make both conéentratsd ferrous chlorids
and‘tarric chloride. To make ferric éhloride, the solution
received from _. goas through si#.additionaliatagas: (1)
pre-neutralization, (2) line n;utralization, (3) solar

evaporation, (¢) chlorination, (5) conéontration, and (6)

storage. st always processes the ferrous chloride

S

solution before selling it. - does not secll ferrous

chloride directly as received from =~ _ ..~ _
currently produces approximately 6,000 tons of concentrated
ferrous chloride a year. I _ , also produces
approximately 10,000 tons of ferric chloride a ysar.

| Vi

The Department determined that the ferrous chlorids

golution as received from was & hazardous waste becausa of

{ts acute oral toxicity. This was the only criterion relled upon

by the Department in establishing the ferrous chloride &5 a

5



hazardouz wvasta.

DETERMINATION OF ISSUE

I
- Is the ferrous chloride solution, as it i8 received by
t from _ ., & hazardous waste, which subjects
} t to the Hazardous Waste Control Act?

Health and Safety Code Section 251221 defines “wasts" asg
either of the following: "a) Any material for which no use or
re-use is intendod,'and wvhich is tq bd'discarded. b) Any '
recyclabls material®,

11
Evidence introduced in this case clearly indicates thaﬁ
subparagraph a) is not.applicable, as thare has been sufficient
‘evidence introduced to establish a use or ra-use of the ferrous
chlbrida sclution and no cu:reht intent that the material be
discarded. Does ferrous chloride, therefore, f£it the deZinition
of "recyclable materiel®?
III |
Health and\Safety Code 25122.5 defines recyclable
raterial as follows: |

(& 'Recyclable meterial' means any material that would be
considsred a hazardous waste but for the fact that both of

the following conditions exist: ,
(1) Some use or reuse of such material may be intended and

1
Unle=z otherwise indicated, all references in this decision
- are %: “221th and Safety Code provisions as they existad at
the tim:: o7 compleint.

6



can be demonstratsd. ‘
(2) such paterial is eithar of the following:

(A) A spent, contaminated, or usad raterial, or & process
efflucent or residus, which has been transferred by the
producer of such materiasl, sffluent, oT residue to an
unrelated or unaffiliated person for both of the Iosllowving
purposes: .-

(1) Recycling or treatment.

} (1i) subssquent gale.
i (B) Any retrograde material that has not been used or

raclaimed through treatment by the original manufacturer or
owner by the later of the following dateas: ,

(1) one year of the date when such zaterial became
retrograde material.

(1i) one year after return to the original manufacturer.
(b) 'Recyclable paterial' dosg not include any of the
following:

(1) A cherical intermediate.

(2) A byproduct that in its existing state maets all of the
following requirements. o

(A) Has a commercial use. .
(B) Is ordinarily used as 2 commodity in trade by the
industrial or agricultural community. '

, (c) The reclamation operation poses no significant hazard
to public health and safety, oI to domestic livestock, B
wildlife, or the environment. "

(3) A material that {g routinely reclaimed by a third party
for reuse by the original manufactures of the material.

(4) a material that {g routinely recleimed by an original
panufacturer of such material, provided the reclamation is
only a portion of such original paaufacturer's normal
production of such pmaterial.

‘Section 25123.5 provides in pertinent part:

'Treatment' means any method, technique, or process
which changes the physical, chemical, or biological
character or composition of any hazardous waste OI any
material contained thersin, or removes OT reduces its
harmful propertles or characteristics for any purpcose.

Iv

The ferrous chloride solution as received from .

nas an intended reuse, as demonstrated by - 4 d.8.

process the solu<ion into ferric chloride and concentrated

ferrous chloride for use by waste water treatment facilities.

9



Thi vasfore, subparagraph (1) has besen met, Subéaragraph (2)
recuires that the material meet the requirements of (A) or (B).
Paragraph (B) refars to "retrograde material"”, which ic not -
applicable here; therefore, the ferrous chlioride material would
have to meet the requirements of paragraph (A). A careful review
of the evidence clearly esteblishes that the ferrous chloride
solution as recelved from . can be characterized as a spent,
contazinated, or used material or & process effluent or residue
which has been tranferred by . to . -—-, an
unrelated or unaffiliated person. Furtharﬁora, this material is
being transferred fof recyecling or treatzment and subsequent sale,
A8 & consequence, the fagreus chlcriﬁs sclution, at this point,
can be characterized as a recyclable material. The znalysis must
continue, however, as Sactioﬁ 25122.%5(b) imposes a,limitaticn on
subparagraph (a). |

' v

sﬁbsgction (b) provides that a recyclable naterial does
not include four separately listed items. Items number 3 and
number 4 are not applicable here znd therefore naéd not be
consldered. Item number 1 refers to "chemical intermediate®.
What 1s, and ig not, a chemical intermediats was the subject of
extensive examination at the formal hearing. All partiees agree,

however, upon a definition of a chemical intermediate as "a

pracursor to a desired product® (Dictionary of Scientific and

Tech-‘~:1 Terms, Third Edition, McGraw=-Hill). The Department

8




contends that the pickle liquor solution recaived by

. 1s not & chemical interredi=te because chemlical
intermediates are a specific substance or compound. Pickle
liquor it not a specific substancae or compound, but can be &
numnber of subtances or conpounde. In the case at hand, the
;ickle liquor contains a minimum residus of hydrochleoric acid and
vater.

VI
The evidence produced at the hearing established that a

chemical intermediate need not be 100§Apure. To the extent that
a rmaterial pe-forms as the buye;.ér uggf ixpacts it to perform,
it can be considered a chemical intermediate. 1If the material
reacts in a manner according to its intended use, it iz a
chemicel intermediate. A chemical intermediate is a building
bloeck, cone step along the way of a process to reaching an end
product. Another definition referred to by the perties, found in

the Cherical 2nd Process Technolooy Encyclopedia, defines a

chenical intermediat#: “an intermediate generally is considered
to be a material that occurs somewhere in a chezmical
manufacturing process between the introduction of the basic rav
matarials and.tha creation of the f£inal end products.® .- .

c refines the pickle liquor it resceives from . bafore
reacting ithto make ferric chloride. Such treatment does not
change the classification. Iﬁ is the finding ét this

Administrative Law Judge that ferrous chloride as it is recedived

., is a precursor to or chemical i{ntermediate in the
)

frox



production of ferric chloride.
VIiI

Under Item No. 2, a recyclable material doas not include
a2 "byproduct that in its existing state mests all of the -
following requirements: (A) Has a commercial use. (B) Is
ordinarily used as a commodity in trade by the industrial or
agricultural community. (C) The reclamation operatien poses no
significant vunpua to public health and safety, or to domestic
livestock, cwumwwuo‘ or the envirocnment".

The evidence produced on this question established that

. doas not sell, in its existing state, any of the

material it receives from _. ¥ but that all material is
processed before being sold. Although the Facility attempted to
establish that ferrous chloride solution as received froxz
has a commercial use, this n<»nonmo was not vanndnn»<o. .Hn is
clear that ferrous chloride nmwn have a commercial use, but
treatment and processing are required to make it econcmically
feasible for both the seller and buyer. The Facllity presented
evidence that some pickle liquer soluticons may be used as &,
commodity in trade in some parts of the country, but ferrous
chloride pickle liquor as received from - is not such a
commodity in trade. Again, this vwnxpo liquor must go through =2
treatment process before it is ultimately B0ld tO users.
Lastly, evidence was not presented to sufficiently establish
wvhether the reclamation operation w0mmm no significant hazard to

10



public health and safaty or to domestic liveastock, wildlife, or
the environmsnt. Baged on a thorough review of tha above
requirements, it is the finding of this Administrative Law Juige
that, although pickle liquor as received from _. is a N

. byproduct of the steel production process, {t does not meet the

ra&uiramcntm listed above and thersfore does not f£all within this

exception.
viI -

In addition to the production of ferric chiorids, tha

ferrous chloride-pickle liquor solution is processed to make
concentrated ferrous chloride. To make concsntrated ferrous
chleride, the pickle liquor ganaéﬁlly goes through four stagas:
(1) prt—nautralizaﬁion, (2) lime nsut;aiization, (3) solar
evaporation, and (4) storage.

It is the finding of this Administrative Law Judge that
these four stages amount to "treatment® of pickle liquor as that
terzn is defined Abovc in Section 25123.5. As a conseguence,
ferrouﬁ chloride, as a recyclable matarial, docs not fall within
the byproduct exception specified in Section 25122.5, bécauae,
among other reasons as stated above, it is not traded in its
"existing" state, but ls -treated first. Furthermors, it is the
finding of this Administrative Law Judge that pickle liquor is
not a chemical intermediate in the production of concentrated
ferrous chloride. As a result, in the production of concentrated
ferrous chloride, pickle liguor is a recyclable material:

therefore the facility is subject to the Act.
11
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VIII

In conclusion, it is the determination of this
Adrministrative Law Judge that, although pickle ligquor is a
chemical intermediate in the production of ferric chlorida;-i:g
¢lassification as a recyclable material in the production of
concentrated ferrous chloride subjects the facility to the

provisiones of the Hazardous Waste Control law.

ORDER
It is hereby ordered t@}t th;-facility nust comply with
the provisions of the Hazardous Waste Ccntrol Act and that &
further administrative hearing ;s nacas?ary to hear evidencs
regarding the facility's alleged violatien of the Act.
| I hereby subzit the foregoing as my propeosed decision in
the above-entitled matter, and rccomnoﬁd its adoption as the

decision of the Director of the Department of Health Services.

DATED: " poor . o . . 2&75’ L, a.‘.,-";,

; B . ROBERT L. CARISOZA
: o Administrative Law ge
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VerFARTMENT OF HEALTH  “RVICES
TNé/744 P STREET
SACRAMENTC. CA 93814

(516) 445-1248

January 14, 1988

William F. Soo Hoo .-
Asglstant Chief Counsel

Toxic Substances Control Division

400 P Street, 4th Floor

Sacramento, CA 95814

Dear Mr. Soo Hoo: R

A *™ AUDIT APPEAL NO. & B - REQUEST FOR
RECONSIDERATION

On January 7, 1988, you requested reconsideration of the
Director's decision regarding subject appeal. My time for
considering your request expired 30 days after delivery of the
final decision-=-in this case January 11, 1988.

Government Code section 11521 as amended January 1, 1988, permits
an agency to stay the expiration date for an additional ten days
when necessary to evaluate the request for reconsideration.
Since the request allowed only three working days for review, I
took advantage - of the new statutory language and extended the
time period for response.

I have reviewed your arguments and find them unpersuasive. I
therefore reject your request for reconsideration.

Sincerely,

Kenneth W. Kizer, M.D., M.P.H.
Director

RECFEIVEL
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