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Your memo of August 18, 1989 raises several questions 
concerning whether thc . . is subject to the fees 
imposed by the Health and Safety Code %or the management of toxi
and hazardous wastes. Specifically, the is generating 
hazardous waste through its warehouse an2 industrial fleet, and 
you ask whether the ' s  payment of the "in lieuu tax exempts 
it from payment of the hazardous waste fees, even though the 
wastes are generated by activities unrelated to banking. 

The first question to be addressed is whether banks are
subject to California's hazardous waste fees, or escape the 
imposition of s u c h  fees by virtue of their payment of the 'in 
lieum t a x  described in Sections 23181 and 23182 of the Revenue 
and Taxation Code. The resolution of this issue must await the 
conclusion of our research and discussions concerning the 
liability of the federal government and its agencies and 
instrumentalities for the same fees. The definitions and 
implications of the use of such terms as 'taxesm, "licenses" and
" f e e s e  are central to that discussion, an? will also control our
interpretation of Section 23182. If the various hazardous waste
charges are determined to be taxes ,  then banks will not be 
required to pay then because the banks pay an "in lieuw tax 
instead. If, however, the charges are "fees", then they Go not 
come within the scope of Section 23182, and banks must pay then 
in addition to the "in lieu" tax. 

Assuming that payment of the "in lieuw t a x  does r e l i e v e
banks from responsibility for California's hazardous waste fees,
I will address the question of whether a bnnk must pay those fee
w h e ~  hazardous wastes are generated, stored, treated or disposed
of by other businesses owned and operated by t h e  bank .  

The only California case that deals with this issue i n  
the c o n t e x t  of banking i s  Western States Bankcard Association v. 
City and County of San Francisco (1977) 19 C . 3 d  208. western 
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States Bankcard Association (VJSBA) was a nonprofit California 
corporation organized by several national acd state banks to 
administer their Mastercharge accounts by performing {+eta 
processing and promotional functions for the member banks. KSBA 
requcoted a r e f u n d  of the gross  receipts and payroll expense 
taxes it had paid to the City and County of San Francisco, 
arouing that it was entitled to the benefit of constitutionel and
statutory provisions which grant b a n k s  an "in lieum exemption 
from local. personal property and privilege taxes.  The Court 
r e j ec ted  WSBA's claim, f i n d i n g  t h a t  t h e  incidence of the taxes 
fell upon an inoopcndent entity, TJSBA, rather than upon its 
nember banks, and, furthermcre, that t h e  relationship between 
WSEA and  its members was not such as to j~istify disregarding its 
separate corporate status for tax purposec. ?he Court  noted t h a t
WSSA was not a bank, but a nonpro f i t  institution o r g a n i z e d  a n 2  
operated f o r  bank ing  purposes. In a d d i t i o n ,  WSRA, as  a 
corporation, was entitled to benefits not available to b a n k s ,  
such as t h e  right to hold anC deal w i t h  r*a? property, free of 
the restrictions imposed upon banks. 1 

Western S t a t e s  Rank Association involved a seynrste 
corporation organized by a group of banks to provide certain 
services to the member banks.2 However, the spplication of the 
' i n  l i e u '  exemption t o  nonobanking activities carried out  by the 
hznk itself, rather than a separate entity, can be discusse? w i t h

 

 

 

l ~ e e  a l s o ,  F i r s t  N a t i o n a l  Bank of Santa Re v. Commissioner of 
Revenue ,  463 P,2d 64 IN.Rex. 1 ? 6 9 ) ,  where t h e  hank prov ide3  an 
eLectronfc processing service for four c ther  banks. Despite t k e  
then-existing restrictions on state taxation of federal banks,  
the Court found that t h e  bank had to pay s t a t e  t a x  o n  t h e  g r o s s  
r e c e i p t s  of the bookkeeping s ~ r v i c e s  j t  pcrforned f o r  t h e  other 
banks. The Court held that the (3eterninatioi-1 of w h e t h e r  a tax is
permissible shoulc' be based Q n  ~ ? ! i e t h e r  t h e  i*ct f)r se rv ice  
involved is reasonably related t,o or i n c i a e n t a l  to the 
accomplishment of bank f u n c t i o n s .  

2 ~ e e  also, Arizona S t a t e  Pax Commission v .  First Bank Ruildin 
_Corporation, 429 P.Zd 481. (Ariz., 19671, w i - . z i  the state assezse j
various t a x e s  against the rental receipts a corporation received 
from several properties it owned. The corparaticn, and hence t h e
properties, were owned by a national bank, which claimed that it 
was exempt from the taxes. The C o u r t  disagreed, noting that the 
corporation was a separate entity w h i c h  enjove? the benefits of 
corporate existence, even though it perforrfied functions of 
importance as a subsidiary of a nation21 h a n k ,  
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reference to recent California cases involvinq i n su r ance  
companies, which also pay an "in lieu taxw. 

First, in Messachusetts Mutual Lifs Insurance Co. v. 
C i t y  an6  County of San P r a n c i s c c  ( 1 9 8 2 )  1 2 9  Cal.App.36 875 ,  an 
i-nsurance company owned a hotel w h i c h  ;!a? operated ;in4 ~ a n n c a d  by 
another entity pursuant to a l ease .  Although the California 
Constitution proviees that insurance conpanies pay an ennual tax 
on "qross premiums" in lieu of n l l  nt!,er t a x e s  and licens~s 
except real estate taxes, the cotirt f o u n d  that San Francisco 
could tax the profits realized in thc tiotcl  pera at ion. T h e  court 
note? t h z t  the "in lieu" exemption wa9 pranted in return for 
impcsiticn of a t a x  on gross, rather t h ? ~  net, receipts. 
Therefore,  in order t o  implement the policy rlr;t+erlyi;lq the 
cohstitutional provision, an incuranct Co!nj>ZFy s h o u l ~ '  not xeccive 
tile "in lietl" exemption for property it s::ns ar?cI USES ir! the 
oneration cf an active business that generates gross o p e r z t i n q  
revenues as opposed to gross i n s u r a n c e  freniums, unless t 5 e  
business is reasonably  related or inciecnt~~l to traditional 
insurance industry activities. Since the operation of the hotel 
was not the type of passive investment traiiitional in the 
insurance business, the court held that the " i i ?  lieu" e x e ~ ~ p t i o n  
did not apply to profits generated by t h e  hotel. 

Several years later, however, another California 
appellate court reached a contrary result in E u t u a l  Life 
Insurance Con~any of New Y o r k  v ,  City of i,os Angeles 
(3~published). In that case, the insurance company suer f o r  a 
r e f u n d  of certain t a x e s  Los Angeles inposed on two parking lots 
it owned and operated. The compPny argued t h a t  the parking lots 
were p a r t  of its overall investr~ent pis:! an:? the type of 
investment traditionally as soc i a t e ( ?  with t he  i n s u r a n c e  husines~. 
T h e  Court, however, saw no need to scrutinize the nzture of the 
business, and instead relied on the " o r c i n z r y  and usuals n e a n i n g  
cf the words used in the Con%titutional "in lieuw t c x  exemption 
p r o v i s i o n .  Since there was no arn!jiguit-y i n  the Constitutional 
languaae, t .he Court f a u n 5  t h a t  it h a d  n o  au t1 ;o r iza t ion  to exclude 
31: insurer's investments because t h e y  were incidental to the 
insurance enterprise, even though a tax w i n d f a l l .  to the insurer 
might result. 

The Mutual Life Insurance Company czse  is currently cn 
appeal  tc the California Supreme Cour t .  To date, t h e  State Board 
of Equalization h e s  followed the rationale set forth b y  the 
appellate court ?rid has permitted insurnnce companies to clain 
the "in lieuw exemption concernirig activities not tra6itionally 
associated with the insurance business. The Board will continue 
to follow this course until the Suprema Ccurt issues its decision. 
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Therefore, unless an operation is a separate legal 
entity, as in Western States Bankcard Association, the 'in lieua 
exemption provided to hanks by the California Constitution and 
statutes applies as well to bank-operated businesses and 
activities which a r e  performed by a bank b u t  a r e  u n r e l a t e d  to t h e  
banking function. 
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