
State 'of California Board of Equalization 
Legal Department-MIC: 82 

M e m o r a n d u m  m 
To : Edward W. King, Chief Date: September 1,2006

Fuel Taxes Division, MIC:33 

From : Telephone: (916) 323-7713 
CalNet: 8- 473-771 3 

. 

Subject: Collection and Payment of Taxes by Indian Tribes Who Own and Operate 
Fuel Stations on Their Reservations 

In a memorandum dated March 8,2006, you asked that the portion of a prior letter 
pertaining to the above-referenced subject and application of the Diesel Fuel Tax Law and the 
Motor Vehicle Fuel Tax Law be reissued to reaffirm the analysis therein. The prior letter, dated 
July 27,2005, specifically addressed the question of whether there have been any new policies or 
developments regarding an Indian Tribe's liability, as a retailer of fuel, for collecting and paying 
taxes related to fuel since the Legal Department (Legal) of the State Board of Equalization 

 (Board) provided information on t h ~ s  topic in letters dated July 15, 1997 and August 19, 1997.' 

The legal opinions expressed with respect to the Motor Vehicle Fuel Tax Law and the 
Diesel Fuel Tax Law in the July 27, 2005, letter, as set forth below, are still valid. 

1. General statutory scheme for motor vehicle fuel tax 

First, substantial changes were made in 2002 to the law governing motor vehicle fuel tax, 
Revenue and Taxation Code section 7301 et seq.2 Although some of the terminology relevant to 
the issues here has changed, substantively the effect is the same. 

Most notably, the imposition of tax has been moved fiom the "distributor" level to the 
"supplier" level. (5 7338; see $8 7308 ("Blender"), 731 1 ("Entereryy), 7332 ("Position holdery'), 
7334 ("Refineryy), 7340 ("Terminal operator") & 7341 ("Throughputteryy) [defining different 
types of "suppliers"].) Further, all regulations pertaining to "qualified distributor" have been 
repealed. 

Therefore, the liability for the motor vehicle fuel tax is now imposed on the supplier, and 
the Tribe, as a retail seller, only pays the tax indirectly, as a part of the cost of the motor vehicle 
fuel it buys. 

 

@

' Copies of the July 15, 1997, letter from Senior Tax Counsel Janet Vining and the August 19, 1997, letter £tom 
Senior Tax Counsel Patricia Hart Jorgensen are enclosed herewith for your reference. 
2 All future statutory references will be to the Revenue and Taxation Code unless stated otherwise. 
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However, the end user of the fuel may claim a refund for motor vehicle fuel taxes that 
were included in the price of the fuel when the fuel was purchased, if the motor vehicle into 
which the fuel was pumped was not operated on a public highway of California. As is relevant 
here: 

The following persons who have paid a tax for motor vehcle fuel, 
either directly or to the vendor from whom it was purchased, 
indirectly by the adding - of the amount of the tax to the price of the 
fuel, shall . . . be reimbursed and repaid the amount of the tax: 

(a) Any person who buys and uses the motor vehicle fuel for 
purposes other than operating motor vehcles upon the 
public highways of the state . . . . 

($ 8 10 1 [emphasis added] .) 

As we advised in the July 15, 1997, letter, claims for the refund of motor vehicle fuel tax should 
still be directed to the State Controller's Office, pursuant to section 8 102. 

2. General statutorv scheme for diesel fuel tax 

On the other hand, the statutory provisions pertaining to diesel fuel tax have not changed 
in any relevant way since they were first added in 1995. ($ 60001 et seq.) Liability for the diesel 
fuel tax continues to be imposed on the supplier when the fuel is removed from a terminal or 
refinery rack or enters into this state. ($5 60051, 60052.) The supplier is required to file a return 
with the Board showing the amount of the diesel fuel handled during the relevant period and the 
amount of tax due for that period. (5 60201 et seq.) Therefore, the liability for the diesel fuel tax 
continues to be on the supplier, and the Tribe, as a retail seller, only pays the tax indirectly, as a 
part of the cost of the diesel fuel it buys. 

However, as discussed above with regard to motor vehicle fuel tax, the Tribe or its 
members may claim a refund for diesel fuel taxes that were included in the price of the diesel fuel 
when it was purchased, if the Tribe or member is the end user of the diesel fuel and the fuel was 
not used in a vehicle that was operated on public highways in California. As is relevant here: 

Persons who have paid a tax for diesel fuel . . . shall . . . be 
reimbursed and repaid the amount of the tax. 

(a) A claim for refund with respect to diesel fuel is allowed 
under this section only if all the following apply: 

(1) Tax was imposed on the diesel fuel to which the claim 
relates. 

(2) The claimant bought or produced the diesel fuel and did 
not sell or resell it in this state except as provided in 
paragraph (4) of subdivision (a). 

(3) The claimant has filed a timely claim for refund that 
contains the information required under subdivision (b) 
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[discussed below] and the claim is supported by the 
original invoice or original invoice facsimile retained in 
an alternative storage media showing the purchase. . . . 

(4) The diesel fuel was any of the following: 
(A) Used for purposes other than operating motor vehcles 

upon the public highways of the state. . . . 
(§ 60501, subd. (a) [emphasis added].) 

A claim for refund must be submitted to the Board, on a form prescribed by the Board, 
and include the required information for all of the diesel fuel covered by the claim. (See 
4 60501, subd. (b) [providing a list of the information required] and 5 60501, subd. (c).) A claim 
for refund will generally be for a calendar year and must be submitted to the Board within three 
years from the date of the diesel fuel was purchased. (5s 60501, subd. (c), 60507.) 

3. Motor Vehicle Fuel (License) Tax Law and Diesel Fuel Tax Law 

In our letter of July 15, 1997, we addressed, under the above-named headings, a 
statement, apparently made by the person requesting the legal opinion, to the effect that "if the 
Tribe becomes a distributor of these fuels, as defined under state law, no state gasoline or diesel 
excise taxes apply to any purchases the Tribe makes as a distributor." (As quoted in 711 5/97 
letter fiom Vining (Legal) at p. 2.) First, as noted above, the statutory scheme pertaining to 
motor vehcle fuel tax was completely reworked, effective January 1,2002. Due to the changes 
in relevant provisions that resulted, the discussion pertaining to "Motor Vehicle Fuel License Tax 
Lawy7 in the July 15, 1997, letter is no longer valid. 

Although changes were also made to the Diesel Fuel Tax Law at the same time as were 
the changes to the law pertaining to motor vehicle fuel, the discussion in our July 15, 1997, letter, 
pertaining to "%backup tax" under the "Diesel Fuel Tax Law," continues to be substantively valid. 
(See footnote 4, post.) However, that discussion does not speak to the issue as to whether or how 
state motor vehicle and diesel fuel taxes apply to a Tribe that elects to become a distributor, i.e., 
to purchase fuel directly from a "supplier." 

Generally, when a Tribe purchases fuel that will be resold at an on-reservation retail sales 
outlet, the fuel taxes are included as an expense in the price the Tribe pays for the fuel, in the 
same way as are the other business expenses that the supplier incurred in providing the fuel. In 
other words, no motor vehcle or diesel fuel taxes are imposed on the Tribe who will resell the 
fuel at retail, because the taxes have already been imposed on the supplier, farther up the chain of 

For guidance with respect to California he1 taxes and Indians, we look to Sales and Use Tax Regulation 1616, 
which provides: "For purposes of this regulation 'Indian' means any person of Indian descent who is entitled to 
receive services as an Indian from the United States Department of the Interior." (Cal. Code Regs., tit. 18, 8 1616, 
subd. (d)(2).) "Indian organizations," which include "Indian tribes and tribal organizations," are exempt to the 
same extent that Indians are. (fiid.) Regulation 16 16 further provides: "'Reservation' includes reservations, 
rancherias, and any land held by the United States in trust for any Indian tribe or individual Indian." (aid.) These 
definitions have not changed since 1997. 
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distribution, and the supplier passes that business expense on, as do subsequent purchasers, as 
one component of the price for whch they sell the fuel. 

On the other hand, under existing law, state excise taxes (such as motor vehicle and diesel 
fuel taxes) are not applicable to on-reservation Indians, except where authorized by Congress. 
(See Oklahoma Tax Commission v. Chickasaw Nation (1995) 515 U.S. 450,458-459 [holding 
that, without clear congressional authorization, states are without power to tax reservation lands 
and reservation Indians].) 

However, as noted above, the legal incidence of the motor vehicle and diesel fuel taxes is 
imposed on the supplier of the fuel, when, for example, the fuel is removed fiom the rack or 
when the fuel enters the state. Thus, if the Tribe elects to purchase the fuel directly from a 
"supplier" and, upon authorization from the "supplier," the fuel is removed from the rack, and if 
removal occurs off the reservation, the Tribe must still pay the "cost" of the state excise taxes to 
the "supplier," who is liable for those taxes to the state. If the Tribe elects to import fuel into the 
state, the Tribe itself becomes liable to the state for the excise taxes, where "entry' into the state 
occurs off the reservation and is, therefore, a taxable activity and subject to imposition of the 
tax.4 (See, e.g., Motor Vehicle Fuel Tax $8 7360,7362,7363,7366,7368-7370; and Diesel 
Fuel Tax $$ 60050,60051,60052,60053,60059,60061 [regarding imposition of the incidence 
of fuel taxes].) 

With respect to "backup tax," the Motor Velvcle Fuel Tax Law and the Diesel Fuel Tax Law now contain 
essentially the same provisions. (See (i 7364 and (i 60058, respectively.) Should the Tribe somehow purchase or 
otherwise obtain motor vehicle or diesel fuel on which the fuel tax has not been paid (e.g., fuel is imported into 
California from a neighboring state through the reservation, where the reservation sits astride the state boundary 
between the two states), the obligation to collect a '%ackup tax" is imposed when such fuel is sold and delivered into 
the fuel tank of a motor vehicle fuel-powered or diesel-powered highway vehicle. Both the motor vehicle fuel tax 
law and diesel he1 tax law impose liability for the backup tax both on the end-sellerlfueler and on the customer, as 
the highway vehicle operator. (See $8 7320,7367, 60034, 60057.) However, liability for the backup tax may not be 
imposed on either the Tribe as end-sellerlfueler or on an Indian who resides on a reservation, either of whom 
purchases and delivers the fuel into the fuel tank of his highway vehicle on the reservation. (See Oklahoma Tax 
Commission v. Chickasaw Nation, supra, 515 U.S. at 458-459.) However, if the purchaser of the he1 is a non- 
Indian or an Indian who does not reside on a reservation, there is no legal bar to prevent the state &om enforcing 
collection, by the Tribe, of the backup tax from a non-Indian. (Id. at p. 459.) Therefore, if the tax has not already 
been paid on the hel,  the Tribe would be obligated to collect the backup tax from non-Indian and non-reservation 
Indian purchasers. (See California State Bd. of Equalization v. Chemehuevi Indian Tribe (1985) 474 U.S. 9, 12 
[holding that, where, under the California statutory scheme, the legal incidence of the cigarette tax fell on the non- 
Indian purchasers of cigarettes purchased from the Tribe's smoke shops, California had the right to require the Tribe 
to collect the cigarette tax on its behalfl.) 
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If you have any questions regarding the information provided above or would like further 
assistance regarding any of these matters, please contact me at (91 6) 323-771 3. 

Enclosures: 

Letter of July 15, 1997, from Senior Tax Counsel Janet Vining. 
Letter of August 19, 1997, from Senior Tax Counsel Patricia Hart Jorgensen. 

cc: Louie Feletto (MIC:33) 
Doug Shepherd (MIC:65) 
Arlo Gilbert (MIC:3 3) 
Todd Keefe (MIC:56) 
Randy Ferris (MIC: 82) 
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EZNEC7 J S9S*IESJ!JR; JR 
inu: COS:?~.  San i~tc;:, 

- 

Re: State Taxation FJi'tllin California Indian Cot~/zt+ 

Collection Of Sales And Lse k e s  E? The Tribe 

. . .  . . . . .  . . . . . . . . . .  

Dear Mr. " 

First I wish to apolbgizs for tr.2 dslay in oui response to your inquiq of F c b x a ~  19. 
199'7. Your inquip  ivas addi2ij:d ro rhe wrong mailing unit md .~v2s not rourcd to the Legal 
Divijion's Sales and L 7 ~ c  Tax Unir uiliil fne middle of July. 
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cur;endy paying all s taa  diexi, gzsoline and sales t&es as nqucsrcd by the dijtributoi. You 
s?ecifically inquire abour the ap?lication of Califomiz'sSales and Us? Tax; Motor Vehicle Flisi 
Licensc Tax, Dicsel Fuel Try;  Oil Spill Prevention Administration q d  Response Fies; and 

- Childhood Lcad Poisoning Prevcnrion Fees. In  a lrrrcr dated July 15, 1997, Janet Vining, Scnicr 
1 ax Counsel p i  f ie  Leg4 Division's Special and Administration Section, responded io your 
inquiries relarive to (he iiotor Vchicle Fuel Liccnsc Tm, Diesel Fuel Tax, Oil Spill Prevention, 
Administration and Response Fees, Childhood Ltad Poisoning ~revcnrion F&s. 

This lsner is in rsspons: to your inquiries r egz i ing  the collection of sales and usc tax. 
Yoi? have first inquired ul-icrhcr ihc esernption from sales and ~ ? s s  12s; rs explained in Rcgul~rion 
1616(d)(3 j(.Ajl.; applies to pc;;hases made on your client's resenation by members of anoiher. 

v,:h..ho resids oil other r:stn,p:ion Qr tmsr 12nd. )*ou nest inqviie aboui docuisniarion nsrdtd - .  
suppon r-quesrs far miunc sa\ci 2nd use iases fcr purihaiei rnadc by Indi?r.s rssiding 02  

rcscrv.ari~ns. In additiofi. ysc ingui- whether sacolinc and i u ~ i  dii~ributors arc ioquirsd to . 

toll-:[ sllcs ia\: purjunntre cc!l-c; ia1-j tax pr,aymzit on tbcii ?roducis. since r h ~  tax impojfd 
. ,. . . 

0 2  sa!:~ 13 non-lndizns 332 1,;;anj ivho do not :?sic!. 01: r,:rcnziii.r.j i j  c ~ n s i ~ c i e d  to be a US? 



lax. 'I-our lasi two inquiries ai: ahsiher the Tribe needs to regisi-i rviih the B o d  md ii 
is possijle ro devslop an am.r,zcncni n-hsrehy ths srate m&:s periodic refunds of pr:-col]ecred 
sales m d  cse tes mributabls 10 purchas~s mad: i?y Indims rsiding or, restnratio~s. 

As you knou.; rhe gen:ra! r ~ l e  is t h a ~  retail sdss  of tangible persona2 p r o p e q  in 
Califorria are subject re n l e j  i s .  mzzsursd by 9:iljj receipis, unirii specifically extmpied 'pi- 
jt??Jt?. (Rev. & Tas. Code ,$ 6051 .) -4 rzrail sal? is a sals for ar.1. puqose other t f i ~ ~  resale in 
;he rt,rular course of busintss. (Rzv. & Tax. Code $ 6 0 0 i . j  Ho~v=ver, Indians living on I n d i a  

, - izscn.arions enjo?. a specill smds o r  rsdcral treaty. For exampic. Regulation 16 1 6 jd j (3) ( (z~) l .  
provides that: 

"Sales tax docs nor s p ~ l y  to sales of rangiblz personal p i o e ?  mads to Indims 
by Indian rs:ailers nsgorizted at places of business located on Indian reszt?.ations 
if the purchaser residzs an a :2s=n.ation and if the propem. is deliversd to ths 
~ u r c h a s t r  on a rzsen*arior.. The purchzser is requirzd to pay use ias only if: 
u i ~ h i n  the firs: 1 1  mon~hs following delirerl;, rhe propzEl; is used off a ,  

. . . . . 
.. . 

rssefiaiior! more thm,ii.ii used on a r2serleation." ' 

Regulaiion 161 6(dj(3.) d ? h e s  ?n "Indim" 2s '-any person of Indian dzscent rvho is enri~lcd to 
rtceis.rl s e s i c e s  as an Indic f i o ~  rhe United Staies Depa~ment  of Inrerior." This subdivision 
2 1 s ~  definss "reservarion" es insludi~g rtssn-ations,'ranch=rizs: any land held by ihe Unirtb 
i r r i rs  in trust for a@ India2 iiibe ur indiiiduri Indian.'' 

. . ?.s n-rirten. he re  is n o i ~ ~ n g  in subdivision (d)(3)(A) 1. ~-?~ic:! rzquires thar the Indian 
purcnsing 1 .  property fron z2 11nZian r2tailer on an Indian resenaiion must either b2 2 neqhe: of 

. . 
:he j a i e  riibe as the Indian r=rzilc: o; i s i d ?  on the resenation ri.hei= th? purchzse is made. .A![ 
rhar is rtquired is for rht pcrchesing Indian LO reside on a r e j e ~ z i o n  aid for th2 purchased 
Fropenl;. to be used on res=nziion propeny more than 50 percent of the time within h e  first yeG 
that the property is purchcistd. .4ccordinglyl in response to your firs; inquiry, salts to Indians 
rvhich I!'Yz on orhe: resenaiiocs ~ ! d  ere nor members of the - Tiibe qualit; fbr the esezption 
provided under Re~u!ation 1616(D)(;)(a)l.. As explained in the 1st sentence of this subdivision 
of Regulation 161 6, if the prop?? purchased is used by the purchzsing Indian off reservation 
premises more than 50 percent during the first tuelve month aft?: ~tle purchase, the purchasing 
Indim is rcquired to pzy use 12s. 

Yo2 inquire 2s to what of infom3tiu11 or documenrarior: is required i~1. !.our clien~ w 
~ t r i 5  2 urchaser ' s  Incizn hcci:?ge 2nd residzncy ro suppon E clein for r2fi1nd ofpre-pzid sales 
and use tzscj  arrriburabie to purchases made on rssfnarions b. ln2isns who &id? on 

. . 
r e s e ~ a ~ i o n s .  . 1 . o ~  n=cd to oh:zi:; ~nfomation that documenis :ha: rhc purchaser is &TI Indim ;vho 
resides 

. on a rtsen.a:ion. I r  is 311. hndersr~rding ihai rhe Bnrzm ~f Indian Affairs isjurs an 
. . . -  . . 3 .  . . .  
l ~ i s ~ ~ ~ ~ : i ~ : l o n  c2;d 13 a:: 1nciz.r:~ ~ i 2 s  a I f i i ~ i  d a ~ ~ n i ~ ~ l i l f i g  inai in? ii-.nrified In2i:ln rrsides 02 2 : 

@ 



Mr. T 

rese;\.a:ion. .4ccording!?. a cop!. of the purches=;'s idenrificatioii card. plus the dare of 
the purchzse mouliir. and the araount o f ths  applicabls sales 2nd us? tax should be 

r=rsi;lzd 10 suppon a cisim fa: r2fund. Tin? FioC2Sj for filing a c h i n  far refund will be rsplain=d 
btlc;v. 

Your nzst  i n q u i ~  is ~vhethcr i r  is qpropr ixe  I j r  the dis:ributors of th? g2soline m d  
di2 j~ i  to prc-collect ihz sales tax since, 2s esplzined in Rsgu!ation 1616(d:)(;)ja)3., the t z s  
col!=crsd bv Indian rztailzrs on Indiar; r s s e ~ a ~ i o n s  on purchzs?~ nsde by non-Indims and 
Indiay.s who do not rzside on a reszxa:ion is a use rzs. As bls. Vining esplained in her letter of 
Juiy 15, 1997, h e  disuibutors of g~soline and dies21 are liable fcr tht collecticn of t z ~ e e  irnpcscj 
.under The 330ror Vehicls Fuel Tax (Rev. & Tzx. Cod= $7201, et s?q.) and under Thz Diesel 
Fnel Tax (Rtv. S1 Tes. Cods 5 60001. ei seq.). In addition. under The Salts and Use Code (F,ev. 
& Tzs. Code $6480 t t  stq. for Moior \:e'ni~l= Fuzi and Rev. & Tzs. Cods $ 6150.10 er s tq .  for 
Dizj=! Fuel.). distributors arc also liablt far-th: co1lec;ion of 2 por:i@n of the selss tax arrributsjle 
to i : ? ~  i=rail sales of gzsolinc and diestl. -b fcrcher explained by 34s. Vining, these pie-paid 
taxes ~2 no1 impos=d upon ;he Indim rttailcr bur rzrhzr are imposed on thc distribu;ok? cvho 

. . . . 
pzsj cos:,as u s l l  2s other Costs of doin. busin-js. on tb tine Indim ri~ailer.. 

You nest  quesiion v\.heiinei d-ie Tribe is s~il l  required ro rtgijier wi1I-i Board for the 
col!ec:ior! of use t sses  '2s providtd under Rtgularion 16.1 6(d)(3)(X')2.. This regula~ion pro.i-ides 
thai: i:: h e  czse of sales by I2dian re~eiiers to non-Indians aild Indizs who do not reside on , 

rese;vaiions, the Indiar! re:ziler is r-quircd to '.collect use t a ~  from such purchasers a i d  must 
rczis:er wifn the B o d  for t h a ~  punost." There hevt been no chanses ro rhis r tgu la t i~n ,  

. . 
accorolngly this reqcirem?leni is sril!, ii: eZ2et. 

. . 
S&ilv,.you inquire ~v'nefher.ir is possiblz to devclop a :ecipracal arrangcn?nr \vi::l the 

s;.c rhzr allows for thz periodic rsiun? of all pie-paid sales and use tf ies att:ibutable to fuel 
pcichascd by qualified 1ndis.s. Thssc is no mechsnism in place n: ihis time for periodic r2findj 
of pre-peid tzxes, thus. claims for r&nd must be filed in accordance with Revenue and Taxation 
Cod? section 6902. This section pnvides chat, in r5e of p t i~oi- .~  G ~ G  are izquired io file 02 

a yezlv bzsis, claims for rsfund must be filed within ihres years fol!owing the l2st day o f  the 
ca!endx month follo~ving the one year period in u.hich the overpayment w x  made. (Rev. 8: 
Tw. Cods $6907(a)(7).) In ths case ofpzrsons ~ v h o  file on other than an annual basis. their ' 
cl~l .r ; . j  f ~ r  refund mnst be filed ~vithin thrte years fram the last day of rhe monrh follo\ving th? 
c!os- of ihe q u a ~ = r i y  pe:iod in which t3e c\..qa>.ni=nt was mads. (Rev. & Tax. Cede 
$6?c'(aj(i 1.) I n  addition, rcfindj of Fre-paid sales and cse tax. the cost of which h ~ s  been 

. 3 .  
. - 

azjsed on Lo an JnSims resla:nz or, r=ser\.arinr,:. !Eusi be rc~crned 10 tach of the qgz!l!lcd I ~ d i ~
- . 

I V ~ Q  maze . purchzscs \\.hici includ-d t ! ~  pie-paiq't::~. (,Sse RCV. Q TLY. Cod? $690 1 .is) If the 
t ly ts  ei!ribhtakJe t 5x1 pil:;\1zssd by n qualifisi Indim: is d;ductrd from ~i: piice of 

h= 6~21 21 ;3c time o f  ;>t szlt. i i~cn  rhc refwd r , ~  bp ie~ained by rhc Indian retailer. . . .  

j  



Mr. 1 
August 19,1997 - 

If you heve any M e r  questions, please feel free to contact this office again. 

-J U 
Patricia Hart Jorgensen 
.Sznior Tz:: Ccucsel 

PHJ:cl 

cc: San Diego District .qdministrator (FH) 


