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Fuel Stations on Their Reservations

In a memorandum dated March 8, 2006, you asked that the portion of a prior letter
pertaining to the above-referenced subject and application of the Diesel Fuel Tax Law and the
Motor Vehicle Fuel Tax Law be reissued to reaffirm the analysis therein. The prior letter, dated
July 27, 2005, specifically addressed the question of whether there have been any new policies or
developments regarding an Indian Tribe’s liability, as a retailer of fuel, for collecting and paying
taxes related to fuel since the Legal Department (Legal) of the State Board of Equalization
(Board) provided information on this topic in letters dated July 15, 1997 and August 19, 1997.

The legal opinions expressed with respect to the Motor Vehicle Fuel Tax Law and the
Diesel Fuel Tax Law in the July 27, 2005, letter, as set forth below, are still valid.

1. General statutofv scheme for motor vehicle fuel tax

First, substantial changes were made in 2002 to the law governing motor vehicle fuel tax,
Revenue and Taxation Code section 7301 et seq.” Although some of the terminology relevant to
the issues here has changed, substantively the effect is the same.

Most notably, the imposition of tax has been moved from the “distributor” level to the
“supplier” level. (§ 7338; see §§ 7308 (“Blender”), 7311 (“Enterer”), 7332 (“Position holder”),
7334 (“Refiner”), 7340 (“Terminal operator”) & 7341 (“Throughputter”) [defining different
types of “suppliers”].) Further, all regulations pertaining to “qualified distributor” have been
repealed.

Therefore, the liability for the motor vehicle fuel tax is now imposed on the supplier, and
the Tribe, as a retail seller, only pays the tax indirectly, as a part of the cost of the motor vehicle
fuel it buys. ‘

! Copies of the July 15, 1997, letter from Senior Tax Counsel Janet Vining and the August 19, 1997, letter from
Senior Tax Counsel Patricia Hart Jorgensen are enclosed herewith for your reference.
2 All future statutory references will be to the Revenue and Taxation Code unless stated otherwise.
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However, the end user of the fuel may claim a refund for motor vehicle fuel taxes that
were included in the price of the fuel when the fuel was purchased, if the motor vehicle into -

which the fuel was pumped was not operated on a public highway of California. As is relevant
here:

The following persons who have paid a tax for motor vehicle fuel,
either directly or to the vendor from whom it was purchased, or
indirectly by the adding of the amount of the tax to the price of the
fuel, shall . . . be reimbursed and repaid the amount of the tax:

(a) Any person who buys and uses the motor vehicle fuel for
purposes other than operating motor vehicles upon the
public highways of the state . . ..

(§ 8101 [emphasis added].)

As we advised in the July 15, 1997, letter, claims for the refund of motor vehicle fuel tax should
still be directed to the State Controller’s Office, pursuant to section 8102.

2. General statutory scheme for diesel fuel tax

On the other hand, the statutory provisions pertaining to diesel fuel tax have not changed
in any relevant way since they were first added in 1995. (§ 60001 et seq.) Liability for the diesel
fuel tax continues to be imposed on the supplier when the fuel is removed from a terminal or
refinery rack or enters into this state. (§§ 60051, 60052.) The supplier is required to file a return
with the Board showing the amount of the diesel fuel handled during the relevant period and the
amount of tax due for that period. (§ 60201 et seq.) Therefore, the liability for the diesel fuel tax
continues to be on the supplier, and the Tribe, as a retail seller, only pays the tax indirectly, as a
part of the cost of the diesel fuel it buys.

However, as discussed above with regard to motor vehicle fuel tax, the Tribe or its
members may claim a refund for diesel fuel taxes that were included in the price of the diesel fuel
when it was purchased, if the Tribe or member is the end user of the diesel fuel and the fuel was
not used in a vehicle that was operated on public highways in California. As is relevant here:

Persons who have paid a tax for diesel fuel . . . shall ... be
reimbursed and repaid the amount of the tax.
(a) A claim for refund with respect to diesel fuel is allowed
under this section only if all the following apply:

(1) Tax was imposed on the diesel fuel to which the claim
relates.

(2) The claimant bought or produced the diesel fuel and did
not sell or resell it in this state except as provided in
paragraph (4) of subdivision (a).

(3) The claimant has filed a timely claim for refund that
contains the information required under subdivision (b)
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[discussed below] and the claim is supported by the
original invoice or original invoice facsimile retained in
an alternative storage media showing the purchase. . ..
(4) The diesel fuel was any of the following:
(A) Used for purposes other than operating motor vehicles
upon the public highways of the state. . . .
(8§ 60501, subd. (a) [emphasis added].)

A claim for refund must be submitted to the Board, on a form prescribed by the Board,
and include the required information for all of the diesel fuel covered by the claim. (See
§ 60501, subd. (b) [providing a list of the information required} and § 60501, subd. (c).) A claim
for refund will generally be for a calendar year and must be submitted to the Board within three
years from the date of the diesel fuel was purchased. (§§ 60501, subd. (c), 60507.)

3. Motor Vehicle Fuel (License) Tax Law and Diesel Fuel Tax Law

In our letter of July 15, 1997, we addressed, under the above-named headings, a
statement, apparently made by the person requesting the legal opinion, to the effect that “if the
Tribe becomes a distributor of these fuels, as defined under state law, no state gasoline or diesel
excise taxes apply to any purchases the Tribe makes as a distributor.” (As quoted in 7/15/97
letter from Vining (Legal) at p. 2.) First, as noted above, the statutory scheme pertaining to
motor vehicle fuel tax was completely reworked, effective January 1, 2002. Due to the changes
in relevant provisions that resulted, the discussion pertaining to “Motor Vehicle Fuel License Tax
Law” in the July 15, 1997, letter is no longer valid.

Although changes were also made to the Diesel Fuel Tax Law at the same time as were
the changes to the law pertaining to motor vehicle fuel, the discussion in our July 15, 1997, letter,
pertaining to “backup tax” under the “Diesel Fuel Tax Law,” continues to be substantively valid.
(See footnote 4, post.) However, that discussion does not speak to the issue as to whether or how
state motor vehicle and diesel fuel taxes apply to a Tribe that elects to become a distributor, i.e.,
to purchase fuel directly from a “supplier.” 3

Generally, when a Tribe purchases fuel that will be resold at an on-reservation retail sales
outlet, the fuel taxes are included as an expense in the price the Tribe pays for the fuel, in the
same way as are the other business expenses that the supplier incurred in providing the fuel. In
other words, no motor vehicle or diesel fuel taxes are imposed on the Tribe who will resell the
fuel at retail, because the taxes have already been imposed on the supplier, farther up the chain of

3 For guidance with respect to California fuel taxes and Indians, we look to Sales and Use Tax Regulation 1616,
which provides: “For purposes of this regulation ‘Indian’ means any person of Indian descent who is entitled to
receive services as an Indian from the United States Department of the Interior.” (Cal. Code Regs., tit. 18, § 1616,
subd. (d)(2).) “Indian organizations,” which include “Indian tribes and tribal organizations,” are exempt to the

. same extent that Indians are. (/bid.) Regulation 1616 further provides: ““Reservation’ includes reservations,
rancherias, and any land held by the United States in trust for any Indian tribe or individual Indian.” (/bid.) These -
definitions have not changed since 1997.
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distribution, and the supplier passes that business expense on, as do subsequent purchasers, as
one component of the price for which they sell the fuel. '

On the other hand, under existing law, state excise taxes (such as motor vehicle and diesel
fuel taxes) are not applicable to on-reservation Indians, except where authorized by Congress.
(See Oklahoma Tax Commission v. Chickasaw Nation (1995) 515 U.S. 450, 458-459 [holding
that, without clear congressional authorization, states are without power to tax reservation lands
and reservation Indians].)

However, as noted above, the legal incidence of the motor vehicle and diesel fuel taxes is
imposed on the supplier of the fuel, when, for example, the fuel is removed from the rack or
when the fuel enters the state. Thus, if the Tribe elects to purchase the fuel directly from a
“supplier” and, upon authorization from the “supplier,” the fuel is removed from the rack, and if
removal occurs off the reservation, the Tribe must still pay the “cost” of the state excise taxes to
the “supplier,” who is liable for those taxes to the state. If the Tribe elects to import fuel into the
state, the Tribe itself becomes liable to the state for the excise taxes, where “entry” into the state
occurs off the reservation and is, therefore, a taxable activity and subject to imposition of the
tax.* (See, e.g., Motor Vehicle Fuel Tax §§ 7360, 7362, 7363, 7366, 7368-7370; and Diesel
Fuel Tax §§ 60050, 60051, 60052, 60053, 60059, 60061 [regarding imposition of the incidence
of fuel taxes].)

* With respect to “backup tax,” the Motor Vehicle Fuel Tax Law and the Diesel Fuel Tax Law now contain
essentially the same provisions. (See § 7364 and § 60058, respectively.) Should the Tribe somehow purchase or
otherwise obtain motor vehicle or diesel fuel on which the fuel tax has not been paid (e.g., fuel is imported into
California from a neighboring state through the reservation, where the reservation sits astride the state boundary
between the two states), the obligation to collect a “backup tax” is imposed when such fuel is sold and delivered into
the fuel tank of a motor vehicle fuel-powered or diesel-powered highway vehicle. Both the motor vehicle fuel tax
law and diesel fuel tax law impose liability for the backup tax both on the end-seller/fueler and on the customer, as
the highway vehicle operator. (See §§ 7320, 7367, 60034, 60057.) However, liability for the backup tax may not be
imposed on either the Tribe as end-seller/fueler or on an Indian who resides on a reservation, either of whom
purchases and delivers the fuel into the fuel tank of his highway vehicle on the reservation. (See Oklahoma Tax
Commission v. Chickasaw Nation, supra, 515 U.S. at 458-459.) However, if the purchaser of the fuel is a non-
Indian or an Indian who does not reside on a reservation, there is no legal bar to prevent the state from enforcing
collection, by the Tribe, of the backup tax from a non-Indian. (/d. at p. 459.) Therefore, if the tax has not already
been paid on the fuel, the Tribe would be obligated to collect the backup tax from non-Indian and non-reservation
Indian purchasers. (See California State Bd. of Equalization v. Chemehuevi Indian Tribe (1985) 474 U.S. 9, 12
[holding that, where, under the California statutory scheme, the legal incidence of the cigarette tax fell on the non-
Indian purchasers of cigarettes purchased from the Tribe’s smoke shops, California had the right to require the Tribe
to collect the cigarette tax on its behalf].)




Edward W. King, Chief
September 1, 2006
Page 5 of 5

If you have any questions regarding the information provided above or would like further
assistance regarding any of these matters, please contact me at (916) 323-7713.

Enclosures:

o Letter of July 15, 1997, from Senior Tax Counsel Janet Vining.
e Letter of August 19, 1997, from Senior Tax Counsel Patricia Hart Jorgensen.

ce: Louie Feletto (MIC:33)
Doug Shepherd (MIC:65)
Arlo Gilbert (MIC:33)
Todd Keefe (MIC:56)
Randy Ferris (MIC:82)
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Re: State Taxation Within California Indian Country

" Dear Mr.

]
i1

of Equalization (the

Feetoa gasolmn and diesel station operated by the . v e o . 1Indians on its reservation in
_ Northern San Diego County. Your letter also requests information concerming California’s Sa% nd
" Use Tax. The Legal Division’s Sales and Use Tax Unit will rbspond 10 vou separately conceming that
" request. -

. General Statutory Scheme for Taxine Fuel

The Motor Vehicle Fusl License Tax (Rev. & Tax. Code Section 7301, et seq' ) is imposad on each

gallon of gasoline distributed or redi istihmed. The distzibuter, as a person who refines, qxc:nds or
imparis gasoline, is liable for the wx. which is then included in the cost of the product as ft passes
through the chain of distribution to the vltimate customer. The Diesel Fuel Tax (Saction 60001,

: et.seq.) is imposed on the diesel fuel supplier at the point that the diesel fuel is removed fom the
" refinery or terminal rack or imported into the state. Like the tax on gasoline, the tax on diesel will be

included in the cost of the fuel as it changes hands. When the Tribe is the retailer of the fuel sold at a

" filling station located on its reservation, the taxes on gasoline and diesel are imposed further up the

chain of distribution and are not irposed on the Tribe, but rather are included in the cost of the fuel in

: the same way 2s other business expenses of the distribugor or supplier

; ' |
. However, if fuel is used by the Tribe or its members for purposes other than aperating motor vehicles
' upox the public highways of the state, then it is our opinion that the Tribe or i "nuubcrs woeuld be

sntifled 10 arel fand of the Motor Vehicle Fuel License Tex and Diesel Fuel Tax paid for fuel used in.

* this manner. The Tiibe ='1'd irs members would be required to maintain adequaie documentation of the

off-highrway exempt usage SLDPO"Y faclaim forr “11:1':1 Claims for refund of the Motor Vehicle
rha State Controiler's Office, while clat ims for refund of the Diesel

Fuel License Tax are pr Ji

¢ .s\ noiad, =i refecences wie 1o ;x: Pevenue and Tasation Code.

(=N )
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Motor Vehicle Fﬁeli License Tax Law

In your letrer, 501_ stare that “if the Tribe becomes a distributor of these fuzls, as definsd mdyk state
law, no state cr,.sohac or diesel ex \.«lif', taxas apply to any purchases the Tribe makes 25 a diswibutor,”

The concept of & d'str.buto* is applicablz oaly in the Metor Vehicle Pm,l LIC‘ nse Tax Law, which
lmposes & tax on gasoline. “Distributor” is defined in Section 7306 25 every person who ‘dxsmb ates
motor vehicle fuel within the meaning of the term “diswiouton™. “Dismibution” is definéd in Section
7303, (A copy of the Motor \ ehicle Fuel Licenss Tax Law is enclosed.)y Generaliy, gasoline is sold

' by refineries for delivery in the state on a tax-paid basis, since the refinery has to report and pay the wx

to the Board on the sale of the gasoline. Only “qualified distributors™ can purchese or sell gasoline

- tax-free (see Title 18 Cal. Code of Regs., Section 1133). In order to become a qualified distributor, 2
: distributor must own & refinery in the state (see Sectdons 7505, 7401, and 7451). Thus, anyv gasoline

the Tribe obtains in the state will likely be purchesed on a tax-paid basis.

© If the Tribe obtains gasoline from out-of-state tax-iree and sells it to pon-Indian cusiomers at
i wholesale or retail, such sale would be a disuibution pursuant to Section’7305(d), end the purchaser

: would be requized (6 report and pay the Motor Vehicle Fuzl License Tax to the Board. Based o the

2nalysis set forth by the U.'S.Suprems Court in California Siatz Boad of Eaualization et al v,

~

! Chemehuevi Indian Tribe (1985) 474 U1.S. 9, the Board could require the Tribe 1o collect the 1ax Fom

its customers ﬁIld remis the tax to the Board;

© We also note thét un'»' gasoliﬁ“ imported into California for use in the s:izte must meet the'formulzton

" standards esmbush:d by the California Air Resources Board.

Diesel Fael Tax Law ,

Lu\_ the 12X on ":ﬁohne the Diesel Fu-‘=] Tu_\ is imposed at 2 high {evel in the distribution chain. Thus,
any dies] fuel the Tribe purcheses in the state will most likely be purckased.ona t2x-paid basis, sinc

; the tax will have become due when the diesz] fuel was remey ed from the refinery or terminzl rack, and
any subsequent er\.hasVrg will be required to reimburse their suppliers for the tax. (A copy of the
. Diese! Fuel Tax Law is enclosed.)

! If the Tribe obtains diesel fuel tax-free and selis it at 2 retail gas station, the delivery of the tax-free

diesel fue! into the fuel tank of a diesel-powered nighway vehicle is subject to the diesel “backup 1ax”
(sze Section 60038). Both the highwayv vehicle operawor (defined in Section 60027) and the end seller
(defined in Section 60034) are liable for the backup tax. The backup tax could not be imposed directly
on the Tribe operating as an end seller. Howevar, based on the analysis in the Chémehuevi dcci\.ion,
the Board could impose oa the Tzibe 1he cbligation to colietr the backup tax from the hzgnw v vehicle
opmtor and remit it 1o the Board. :

As with gasoline, any diesel imporzd inta Califorsie for use in the state must meet the tc-rrnu."‘n.n
ds

standards sstablished by the California Air Resources Board.

03392




Mmoo o July 15,1997

_ Childhood Lead Poisoning Prevention Fee

. Tribe, but instead will be imposed higher in the disTibution chain and included in the cost of the fuel

- If you have any addrtiona! questions, please fezl free 1o contact me a: the zbove number.’

73]

: Qil Spi IPre;v'entmn and Adm inistration Fee and Ol Spill Response Fee

* The Oil Spiil Prevention and Adminiswation Fee is imposed on persons who own crude 9il or
- petroleum products 'Whl\.h ars recaived at 2 manne terminal, and is collectad by the marip= terminal

AN

operator from the owner of the crude oil or petroleurn products. The fee is also imposed on pipeline
operators (se¢ Government Code Section 8§670.40.) The Oil Spill Response Fee is impoesed on persons

. who own petroleum produers which are received af a marine teminal, and is collected by the marine

- terminal eperator fram the owner and remitted 0 the Board. The Oil Spiil Response Fea is also

~ imposed on the operators 01  pipelines and refineries (sec Government Code Section 8670. —y8) (A copy
of the yelevant stamutes is enclosed.)

" The Oil Spill Prevention and Adminismation Fee and Ol Spill Response Fee are imposed on the

operators of marine terminals, pipelines, and refineries. These fees arz not impesed on the Tribe, but
rather are includad in the cost of the fuel in the sane manner s other business expenses of the fuel
supplier or distabutcr.

The Chi'dhood Lad Poisoring Prevention Fée is imposed on manufactursrs and other parsons that

* engage in or have engaged in the sTeam of commerce 1 { lead or products containing lead, or who are

otherwise rasponsitie for identifiable sources ofJead which have contributed to environmental lead
contamination (ses Health and Safery Code Section 10331 0). The fes is paid by gasoline diswibuters,
paint companies, and certain faciliies that report releases of lead into embient air in the statz (see Title
18, Cal. Code of Rcs:;u.uons Sections 33001-33040). (A copy of the relevant statutes and regularions
is enclosed.) Generally, the Childhood Lead Pm\om.r\g Prevention Fee will not be imposad on the

in the same manner as other business expenses of the fuel supplier or diswributor.

Very truly yours,

\/{JQ,UJ’.ED 1 L ./Lu’;

Janet Viaing
Seaior Tax Counsel

* Enclosures v ’ . .
JV:m
i
cC: M- Ed IQ'“J Chief-Fuel Tas Xes Division =~ MIC: 33
N Ms. \'13.1'\ C Az .n:,trorw, A.b)lb ant Cl’h { Counse l -
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" Re:  State Taxation Within California Indian Country
) Collection Of Sales And Use Taxes By The Tribe

JOHAN KLz
First st Haywarg

CEANF ANDAL
Se:-c Dsine Sl.ofor

SRNZET ) CRCONINIUAS IR
Toez Sistace, San Degs

JOrN CHIANG
_ Azing Mamoer
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First I wish to apologizz for the delay in our response to vour inquiry of February 19.
1997. Your inquiry was addressed 1o the wrong mailing unit and was not routed to the Legal

Division’s Sales and Use Tax Unit until the middle of July.

You explain thai vour client, the I __ Indians, locard in the northemn portion of
__._ _ Couny, rzcenily opened a gasoline and diesel station on 1ts reservation and is

1

currentlv paying all statz dies2!, gasoline and sales 1axes as requested by the distributor. You
soecifically inquire about the application of California’s Sales and Use Tax, Motor Vehicle Fuzl

Licensa Tax, Diesel Fuel Tzx, Oil Spill Pravention Administration and Response

ees. and

Childhood Lead Poisoning Prevention Fees. In a letter dated July 15, 1997, Janet Vining, Senior
Tax Counsel of the Legal Division’s Special and Administration Section, responded io your
inquiries relative to the Motor Vehicle Fuel License Tax, Diesel Fuel Tax, Oil Spill Prevention,

Administration and Response Fees, and Childhood Lzad Poisoning Prevention Fees.

This letier is in respons2 to your inquiries regarding the collection of sales and use tax. |
You have first inquired whether the exemption from sales and use 1ax, as explained in Regulation
1616(d)3)(A)1., applies 10 purc’n;.ses made on vour client’s reservation by members of another
ribe who reside on othér reservarion or trust land.  You next inquire about documentation nesdad
10 support requests for refund f’o sales and use taxes tor purchasa made by Indiars residing on
reservations. In addition. you inquire whether gasoline and fuel disil ﬂutors are requirad 10
ollect sales fax pursuant 1o cellect sales tax pr:-»a}m. nt on their 7 :'Ld ucts. since the tax imposad
on sales 1o non-Indians and Indians who do notre eside on reservaions is considered 10 be a use
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Mr. _ ' -2- , August 19, 1997

1ax. Your last two inquiries are whether the Tribe needs to ragister with the-Board and Whethar it
s possible 10 develop an arrangzament whereby the state makes periodic refunds of DF»-COI]ECF‘C{
sales and use tax amributable 1o purchases mads by Indians residing on reservations.

As vou know; the general rule is that retail sales of tangible personal properr}' in
Caluorma are supject to szles tax. measurad by gross receipts, unlzss specifically exemptad by
te. (Rev. & Tax. Cods § 6021.) A retail sal: is a sale for any purpose other than resal= in
t'ne regular course of business. (Rev. & Tax. Cods § 6007.) Howaver, Indians living on Indian
reservations enjoy a special status by federal treatv. For example. Regulation 161 6(d)3)((A)1.
provides that: '

“Sales tax does not apply w0 sales of tangible personal property made to Indians
by Indian retailers negotiatad at places of business locatzd on Indian ressrvations
1f the purchaser resides on a reservation and if the property is dzliverad to the
~ purchaser on a reservation. The purchaser is requirad 1o pay use tax only if,
within the first 12 months following delivery, the pronem Is used ofI
‘raservation mors thanivis used on a rzservation.” '

Regulation 1616(d)(2) definzs 2n “Indian™ as “anv person of Indian dascent who is entitled 1o
2ceive Se—vices &s an Indian from the United Staies Departmen: of Intzrior.”™ This subdivision
also defines “reservation” as including reservations, rancheras, and any land held by the Unizad

States in trust for anv Indian iribe or individual Indian.”

As written. thers 13 nothing in subdivision (d)(3)(A) 1. which rzquires that the Indian
purchasing property from an Indian retailer on an Indian raservation must either be a member of
the same tribe as the Indian retziler o reside on the reservation whers the purchase is made. Al}
that is required is for the purchasing Indian to raside on a reservasion and for the pqruhased
property to be used on reservaiion property more than 30 percent of the time within the first year
that the property 1s purchased. Accordingly, in response to vour first inquiry, sales to Indians
which live on other reservaiions and are not members of the - ¢ Tribe qualify for the exempiion
provided under Regulation 1616(D)(3)(a)l.. As explained in the last sentence of this subdivision
of Regulation 1616, if the property purchased is used by the purchasing Indian off reservation
DI“‘I"l;SCQ more than 50 percent during the first twelve month after the purchase, the purchasing
Indian is required 1o pay use iz

You inquire as to what type of information or documentation is required by vour client 1o
veriiy e purchaser’s Indian heritage and residency to support a claim for refund of pre-paid sales
and use taxes atributebie to purchases mads on resernvations by Indians who residz on
reservations. You need to obtais information mal documenis that the purchaser is an Indian who
on a reservaiion. Itis my inderstanding that the Bureau of Indian Affairs issues an

o
ide:ti:’ 1107 ca rd 1o alt [ndians plus a letier do*um-:ming that the identined Indian resides on a

—
81
“.
C.l.
‘/I




Mr. T | - © August19, 1997

eservaiion. Accordingly. a copy of the purchaser’s identification card, plus the date of
“purchase, the purchase amount. and the amount of the applicable salzs and use tax should be
tamed 10 support a claim forre fund The procass for filing a claim for refund will be explain d
below
Your naxt inquiry is whether it is appropriaie for the distributors of the gasoline and
diesel 10 pra-collect the sales tax since, 25 explainad in Regulation 1616(d)(3)(2)2., the tax

t_4r—4

coliected by Indian ratailers on Indiar rzservations on purchesss made by non-Indians and
ndians who do not reside on areservation is 2 use tax. As Ms. Vining explained in her letter of
ulv 15, 1997, the distributors of gasoline and diesz! are liable for the collectien of taxes impesad
undasr The Motor Vehicle Fuel Tax (Rev. & Tax. Cods §7501, et seq.) and under The Diesel
F el Tax (Rev. & Tax. Code § 60001. et seq.). In addition. under The Sales and Use Code (Rev,

& Tax. Code §6480 et seq. for Motor Vehicle Fuel and Rev. & Tax. Code § 6480.10 et seq. for
Diesel Fuel.). distributors arz also liablz for the collection of a porzion of the sales tax attributable
to the retail sales of gasoline and diessl. As further explained by Ms. Vining, these pre-paid
not 1mpos=d upon the Indian retailer but rather are imposed on the dxsmbuLors who
pass tais cost, as well as other costs of daing busiess, on to the Indian retailer.

—
!D

You naxt quastion whether the Tribe is still raquirad to regisier with Board for the
collection of use taxas as provided under Regulation 1616(d)(3)(A)2.. Thisregulation provides
that, in the case of sales by Indian retailers to non-Indians and Indians who do not reside on

servations, the Indian retailer is requirsd to “collect use tax from such purchasers and must
ragister with the Board for that purposz.™ There heve been no changes to this regulation,

~

accordingly this requirement is stll, in effsct,

Lastlv, you inquire whether it is 15055'11:15 10 d=v=lop a reciprocal arrangement with the
stazz thai allows for the periodic refund of all pre-paid sales and use taxes atributable to fuel ‘
ercna_»cd by qualified Indians. These is no mechanism in place at this time for periodic refunds
of prz-paid taxes, thus. claims for refund must be t1] d in accordance with Revenue and Taxation
Cada section 6902. This section provides that, in the case of persors who are required to file on
a vezrly basis, claims for refund must be filed within three years following the last day of the
calendar month following the one year period in which the overpayment was made. (Rev. &
Tax. Code §6902(a)(2).) In the case of parsons who file on other than an annual basis. their
claims for refund must be filed within three vears from the last day of the month following the
close of the quarterly period in which the cverpayment was made. (Rev. & Tax. Code
‘?600"(a‘) (1).) I addition, refunds of pre-paid sales and use tax. the cost of which has beer
passed on to an Indians residing on reservations. musi be returne ed 10 each of the qualified Indians
who made purchases which included the pre-paidtax. (See Rev. & Tax. Code §6901.5.) Ifthe
-paid taxes auum_tabl: 1o fuel pu chased by 2 qual'fcd Indian, is deducted from thz price of
ual atthe nmc of the sale. then the refund mayv be retained by the Indian retatler.
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Mr. . ~4- August 19,1997 .

If you have any further questions, please feel free to contact this oifice again.

Sincerely,
!

= A s
TN \_'/'"’. -/‘ T
LU W TN
T UJ
Patricia Hart Jorgznsen
Senior Tax Counsel

PHI:cl

cc: San Diego District Administrator (FH)




