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This memorandum is in response to a request from the Environmental Fees Division to 
Assistant Chief Counsel Randy Ferris for a legal - opinion - regasding appropriate application of the 
California Tire Fee to new tires mounted on motor vehicles, construction equipment, farm 
equipment, and certain motorized equipment that are rented or leased to others by the owners of the 
vehicles or equipment. The California Tire Fee (Fee) is imposed on persons who purchase a "new 
tire," as defined below. (Pub. Resources Code, 4288 5, subd. (b)(l).)' , Under most circuinstances, 
the retail seller of the tire collects the Fee from the retail purchaser and remits it to the Board of 
Equalization (Board), (5 42885, subd. (b)(2) & (3).) A "new tire" is presently dehed ,  for purposes 
of the imposing the Fee, as, in part: 

[A] pneumatic or solid tire intended for use with on-road or off-road motor vehicles, 
motorized equipment, construction equipment, or farm equipment that is sold 
separately hom the motorized equipment, or a new tire sold with a new or used 
motor vehcle, as defmed in Section 42803.5, including the spare tire, construction 
equipment, or farm equipment. (5 42885, subd. (g).) 

This definition has read essentially the same since it was adopted effective January 1, 
2001 .2 Prior to that date, the Fee was imposed only on new tires that were sold separately 
from vehicles and equipment on which they were intended to beused. (5 42885, subd. (c) 
[in effect 1/1/97 - 12/3 1/00].) Unfortunately, the expanded definition o f  "new tire" left 
several unanswered questions, including how the Fee should be applied to new tires sold 
with motor vehicles and equipment purchasedfor-rental or lease to.others on a short-term 
basis. Since the Legislature expanded the definition of "new tire," the Board has issued 
inconsistent opinions regasding the application of the Fee when new tires are sold with 
motor vehicles to rental car businesses. 

The &st letter that addressed this matter was issued on January 30,2001, by the Excise 
Taxes Division (2001 Letter, Attachment 1) and stated, as is relevant here, that: 

All future staluto~y references shall be to the Public Resources Code unless stated otherwise. 
'The phase "as defined in Section42803.5" was added effective September 17,2002. 
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If rental car companies (such as Hertz, Avis, Enterprise, etc.) purchase motor vehicles from 
vehicle dealers as wholesale fleet transactions, the fee is not due from the vehicle dealer. The fee is 
due from the rental car company on the first retail sale of the new vehicle. In this case, it would be 
the first Iease/rental of the new vehcle. (2001 Letter, at p. 2.) 

The second letter, issued June 16,2003, by the Legal Department (2003 Letter, 
Attachment 2), concurs with the opinion expressed in the2001 Letter. As stated above, the fee is 
collected by "retail sellers," a term that is not defined with respect to the Fee. The first two letters 
import concepts from the Sales and Use Tax Law in rendering an opinion as to which persons are 
the retail seller and retail purchaser. 

In contrast, the third letter, issued April 18,2007, by the Legal Department (2007 Letter, 
Attachment 3),3 opined that, when a short-term rental car company purchases, and registers with the 
DMV, new motor vehiclei on which new tires are mounted, the short-term rental car company 
becomes the consumer and user of the motor vehcles and new tires "at the time of sale." As such, 
if the short-term rental car company did not pay the Fee when it purchased the vehicles, it must self- 
report and pay the fee to the Board. (2007 Letter, at p. 4, h. 1 .) 

You have asked for a legal opinion specifically addressing the application of the Fee to new 
tires mounted on motor vehicles and equipment that are purchased and subsequently rented or 
.leased to others by the purchasers of the vehicles and equipbent to  clarify this matter and ensure 
correct and consistent application of the Fee. 

Prior to finalizing this opinion, representatives of the various industries that would be 
affected, including motor vehicle dealers, equipment dealers, and short-term rental car companies, 
were asked to review a draft version of the opinion and to provide input. We also offered to meet 
with these representatives if any areas of dispute asose. One representative suggested that one 
conclusion be clarified with respect to his constituents, and we incorporated his suggestion. Other 
than this one suggestion, all feedback received was favorable and supportive. No one asked to meet 
with us to discuss any aspect of the opinion. Accordingly, we do not anticipate m y  opposition to 
putting the changes set forth in this opinion into practice. 

SHORT ANSWER 

As discussed in'detail below, a person who purchases new tires mounted on or included as a 
spare with xlew or used motor vehicles, construction equipment, farm equipment, and motorized 
equipment that meets the definition of "new or used motor vehicle" (5 42803.5) must pay the Fee. 
If the purchaser does not pay the Fee on the new tires to the seller, the purchaser must remit the Fee 
to the Board. 

  he Legal Department issued a fourth letter on August 22,2007, that clarified, superseded, and replaced the 2007 
Letter regarding application of the Fee to the spare tire and tires mounted on a motor vehicle that is iuithdrawn kom 
inventory and used by the automobile dealer as a demonstrator vehicle. The corngents regarding application of the Fee 
to new tires mounted on motor vehicles purchased for use by short-term rental car companies were not included in this 
later letter. 

I 
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BACKGROUND 

The Legslature enacted the California Tire Recycling Act (Chapter 17 (commencing with 
section 42860) of Part 3 of Division 30 of the Public Resources Code) (Act) as a result of its 
findings that California had an existing used tire inventory of at least 100 million tires that was 
increasing by over 20 million tires every year. (8 42861, subd. (b).) These tires were being 
stockpiled, disposed of in landfills, or illegally dumped in California, putting the health and safety 
of all Californians increasingly at risk. (aid.; 5 42870, subd. (b).) The Legislature determined that 
the recycling of whole used tires would reduce the stockpiling and inadequate disposal of the tires 
and levied a fee to support such recycling programs. (8 8 4286 1,  subd. (c), 42870.) 

A fee was initially imposed on every person who left a tire for disposal with a new or used 
tire dealer. (5 42885, subd. (a) [effective 7/1/90 - 12/31/96].) However, imposing a fee on the very 
activity meant to be encouraged was apparently counterproductive, so, effective January 1, 1997, the 
Legslature amended the imposition of the Fee to require that "[elvery person who purchases a new 
tire . . . from a retail seller of new tires shall pay a fee. . . ." ($ 42885, subd. (a) [effective 1/1/97 - 
1213 1/00]. Later, at the same time the Legislature expanded the definition of "new tire" to include 
new tires sold with motor vehicles and equipment (discussed above), the phrase "from a retail seller 
of new tires" was deleted from the description of a person on whom the Fee was imposed. (4 42885, 
subd. (b)(l) [effective 1/1/01 to present].) 

As discussed below, the legislative history indicates that the ~e~is la tu rb  intended the ~ e e t o  
be collected from &l "person[s] who purchaser1 a new tire" for its intended use. (§ 42885, subd. 
(b)(l) [emphasis added] .) Accordingly, rather than focus ,on the adrmnistrative process prescribed in 
subdivision (b)(2) and (3) for collecting the Fee, as did the early opi&ons on this subject, we should 
focus instead on the imposition of the fee prescribed in subdivision (b)(l). 

EFFECT OF THE SALES AND USE TAX LAW 

Section 42885 is both ambiguous with respect to the language it does contain and 
incomplete with respect to language it should, but does not, contain. For example, no delinitions of 
such terns as "retail seller," "retail purchaser," "purchase," "sale," and "motorized equipment," are 
included in the statute or anywhere else in the Act. As a result, in addition to focusing on collection 
of the Fee by the "retail seller," pursuant to section 42885, subdivision (b)(3), the early opinions 
also relied on provisions of the Sales and Use Tax (SUT) Law (Part 1 (commencing with section 
610 1) of Division 2 of the Revenue and Taxation Code (RTC)) ta fill in the gaps in section 42885. 

However, there is nothing in section 42885 or anywhere else in the Act that indicates that the 
Fee must be administered according to provisions of the SUT Law. The Act is contained in the 
Public Resources Code, and the only reference in section 42885 to another code is to the Vehicle 
Code, not to the Revenue and Taxation Code. Therefore, in order to apply the Fee in a manner 
consistent with the intent of the Legislature, we may look .to provisions of the SUT Law for 
agtidance and for application by analogy where appropriate, but we are not required to follow the 
SUT Law, and we are not precluded from looking for p d a n c e  to provisions in other codes, such as 
the Vehicle Code and the Civil Code, that deal with sales to consumers, leases, renids, and motor 
vehicles. 
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DISCUSSION 

Given the facts presented in the early opinions, for SUT purposes, the motor vehicle lessors 
were deemed to be retail sellers of the vehicles and each lessee was deemed to be a retail p~rchaser .~  
(See RTC, 45 6006, subd. (b), 6006.1, 6006.3, 6010.1; Cal. CodeRegs., tit. 18, 5 (Reg.) 1660.) 
This result follows from the concept of generally regarding leases as sales for SUT purposes. '(Bid.) 
Regarding a lease as a sale, regardless of the duration of the lease, makes sense for purposes of 
administering the SUT Law, but regarding all leases as sales for purposes of administering the Fee 
leads to unintended and less than optimal consequences. 

Based on concepts imported from the SUT Law, it was concluded in the 2001 Letter and 
c o n h e d  in the 2003 Letter that short-term rental car companies were "retail sellers" for purposes 
of the Fee who must collect the Fee from the h s t  person who rented the vebicle. This conclusion is 
at odds with the fact that the first lessee does not actually "purchase" the vehicle and its new tires, as 
contemplated by section 42885, subd~vision (b)(l ). For example, in further keeping with 
Legislative intent, the first lessee does not have the authority to dispose of the tires on the vehicle; 
that authority is retained by the lessor, or owner, of the vehicle, the rental car company. 

At the same time, representatives of the short-term rental car industry have consistently 
asserted that rental car companies are not permitted to charge any fee that is in addition to the 
advertised, quoted, and charged rental rate pursuant to section 1936 of the Civil Code: 

A rental company shall only advertise, quote, and charge a rental rate that includes 
the entire mount except taxes, a customer facility charge, if any, and a mileage 
charge, if any, which a renter must pay to hire or lease the vehicle for the period of 
time to which the rental rate applies, A rental company mav not charge in addition to 
the rental rate, taxes, a customer facility charge, if any, and a mileage charge, if any, 
anv fee which must be paid by the renter as a condition of hiring or leasing the 
vehicle . . . . (Civ. Code, 5 1936, subd. (n)(l) [emphasis added].) 

The conclusion in the early opinions, that the short-tenn rental car companies should, as "retail 
sellers," charge the Fee for all five new tires on a motor vehicle to the first person who rents the 
vehicle, in addition to the advertised rental rate and ofher permitted charges, is clearly conkary to 
this law. We concur with the short-term rental car industry that imposing the Fee on the first rental 
car customer creates an inequitable and improper result. We conclude, therefore, that the early 
focus on subdivision (b)(3), "retail seller," and reliance on the SUT definitions of "sale" and "lease" 
resulted in a conclusion that was not only contrary to Civil Code section 1936 but also did not 
further the Legislature's intent with respect to the Fee. 

On the other hand, provisions in othsr codes do distinguish short-term rentals £rom leases 
based on the period of time involved. Most relevant'here are the dehtions of "lessor" and "renter" 
in the Vehicle Code: 

4 Under the SUT Law, a lessor who leases property in the same form as acquired may elect to pay tax on the purchase 
price when the property is acquired or report tax measured by the rentals payable. (RTC, $ 6006, subd. (g) (5); Cal. 
CodeRegs., tit. 18, 6 (c)(3).) 

I 



A "lessor" is a person who, for a term.exceeding four months, leases or offers for 
lease . . . a motor vehicle; and who receives . . . a commission, money, brokerage 
fees, profit or any other thmg of value from the lessee of said vehicle. "Lessor" . 

A "renter" is a person who is engaged in the business of renting leasing or bailing 
vehicles for a term not exceeding. four months and for a fixed rate or price. (Veh. 
Code, $ 508 [emphasis added].) 

The Civil Code also provides guidance that is relevant here. With respect to consumer 
- warranties, "retail seller" is defined to mean "any individual, partnership, corporation, association, 

or other legal relationship that engages in the business of selling or leasing consumer goods to retail 
buyers." (Civ. Code, $ 1791, subd. (1) [emphasis added].) "Lease" is defmed to mean "any contract 
for the lease or bailment for the use of consumer goods by an individual, for a tern exceeding four 

.- months." (Civ. Code, $ 179 1, subd. (g) [emphasis added] .) With respect to fie Vehcle Leasing 
Act, a "lease contract" is "any contract for or in contemplation of the lease or bailment for the use of 
amotor vehicle . . . by a natural person for a term exceeding four months." (Civ. Code, 5 2985.7, 
subd. (d) [emphasis added] .16 

@ONCLUSIONS 

Although these definitions are not generally applicable to all of the situations at issue here 
and there is evidence of some gaps in these provisions,7 they are consistent in defining a "sale" to 
include a "lease" and a 'lease" to be for a period of more than four months. Therefore, i t  seems 
reasonable, in the absence of any guidance fkom section 42885 or the Act, to resolve this matter as 

1. We concur with the short-tenn rental car industry's assertion that a rental car company is 
not, with respect to the rental of motor vehiclesY8 a "retail seller" for purposes of the Fee and section 
428 8 5, subdi17isions @)(2) and (3), when the motor vehicle is  rented or leased for a period of four 
months or less. 

The Vehicle Code also considers the lessee of a motor carrier to be the "owner" of the vehicle if the registered owner 
leases the vehicle to the lessee for a term of more than four months, for purposes of complying with safety regulations. 
(Veh. Code, Fj 34501.12, subd. (a)(l).) 
"ith respect to customer warranties and "grey market goods," "the term 'sale' includes a lease of more than four 
months." (Civ. Code, 8 1797.8, subd. (b).) ("Grey market goods" are trademarked consumer goods that are imported 
into the United States through channels other than the manufacturer's authorized United States distributor.) (Id. at 
g 1797.8, subd. (a).) 
For example, the definition of a "renter" with respect to rental car companies is "any person in any manner obLgated 

under a contract for the lease or hire of a passenger vehicle from a rental company for a period of less than 30 days" 
(Civ. Code, 8 193 6, subd. (a)(2) [emphasis added].) In other words, the Civil.Code is ambiguous as to how to 
characterize contracts for a period between 30 days and four months. 
As opposed to its & of the motor vehicles as used vehicles when they are removed from the rental fleet. 
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2. We conclude that short-term rental car companiesg are "purchasers" of the "new tires" that 
are mounted on, or included as a spare with, the motor vehicles they purchase and, as "purchasers," 
they are liable for-the Fee on those tires, as set forth in section 42885, subdivision (b)(1).I0 If the 
rental car company does not pay the tire fee to the seller from whom it purchases 'the vehicles and 
tires, then.the.renta1 car company must, as a purchaser of "new tires," self-report and pay the 
applicable Fee to the Board. 

3. We further conclude that payment of the Fee by the rental car company does not run afoul 
of Civil Code section 1936, subdivision (n)(l), because the rental car company will recoup the cost 
of the Fee by amortizing it over the rental life of the vehicle and including it in its advertised rental 
rate, just as it does all other costs associated with purchasing the vehicle and other overhead 
expenses . 

4. Although some of the statutes cited above do not necessarily pertain to construction 
equipment, farm equipment, and motorized equipment that comes w i b  the definition of "new or 
used motor vehicle," the legal analysis should be the same. Accordingly, for the sake of consistency 
and to accomplish the objectives of the Legislature in enacting the Fee, we conclude that 
construction, fam, and certain motorized equipment dealers who rent or lease their equipment for 
periods of four months or less are "purchasers" of the "new tires" that are mounted on the 
equipment they purchase (and any spares) and, as "purchasers," they are liable for the Fee on those 
tires, as set fortli in section 42885, subdivision (b)(l). If the equipment dealer does not pay the tire 
fee to the seller from whom it purchases the equipment, then the equipment dealer must, as a 
purchaser of "new tires," self-report and pay the applicable Fee to the ~oard."  

5. Since a lease for a period of time exceeding four months constitutes a "sale" under all of 
the statutes cited above, the lessor of "new tires" mounted on a motor vehicle, construction 
equipment, farm equipment, and motorized equipment that meets the de-finition of "new or used 
motor vehicle" that is leased for more than four months must register with the Board as a "retail 
seller" and collect the Fee from the lessee as part of the lease cost and remit it to the Board. This 
conclusion does not represent a change in the Board's position, which has been the same regarding 

The term "rental car company" inchdes motor vehicle dealers who rent out vehicles t o  customers for periods of four 
months ,or less. 
lo  This conclusion is also consistent with the definition of "used vehicle" in the Vehicle Code, which is'"a vehicle that 
has been sold, has been registered with the PMV], or has been sold and operated on die hi~hwavs, or has been 
registered with the appropriate agency of authority, of any other state . . . ." (Veh. Code, 5 665 [emphasis added].) It is 
clear that, once a vehicle is sold to a rental car company, registered with the DMV m the name of the rental car 
company, and operated on the highways by customers of the rental car company, the vehicle becomes a ''used vehicle" 
that is owned by the rental car company and its tires are no longer "new tires." Hence, rental car companies are liable 
not only for the Fee on the new tires that are mounted on the vehicles they purchase, but they are dso  liable for the Fee 
on the spare tires that come v6tt these vehicles when the vehicles are registered with DMV and become part of their 
rental fleets. The rental car company is the purchaser of the vehicle and is requirea to pay the Fee on all of the tires that 
come with the vehicle, just as is any other person or business that purchases a vehicle exclusively for its own personal or 
business use. All such purchasers are liable for the Fee on all of the tires that come with the vehicle, including the spare. 
In short, the rental car company is the purchaser of the vehicle and all of its tires. 
' I  Of course, any equipment dealer that also sells equipment to retail customers must also register with the Board as a 
"retail seller" and collect and remit the Fee to the Board on the new tires mounted on the equipment the dealer sells. 
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"leases" since 2001. (See Excise Taxes Division's letter of January 3, 2001, Attachment 4, 
addressing the Fee with respect to leased vehicles.) 

6. On the other hand, the determination that short-tenn rental cat- companies and dealers of 
construction, farm, and specified motorized equipment who rent or lease vehicles and equipment for 
periods of four months or less are "purchasers" pursuant to section 42885, subdivision (b)(l), and 
therefore liable as purchasers for the Fee on "new tires" mounted on these vehicles and equipment 
(and related spares), is a change from earlier Board opinions. Accordingly, the Board will 
implement and enforce ths  determination only on a prospective basis, begiming October 1, 2009, 
to allow for adequate notification and to permit the Env~ronmental Fees Division staff and the rental 
car companies and motor vehicle and equipment dealers that rent or lease vehicles and equipment 
for four months or less to make appropriate adjustments in the way they account for the Fee and 
report and remit the Fee to the Board. However, for purposes of auditing the Fee for periods prior to 
the fourth quarter of 2009 (4Q09), if a motor vehicle or equipment dealer has been adhering to the 
direction provided by the 2001 letter with respect to its short-term rentals and leases, the 
Environmental Fees Division will continue to follow the approach sei forth in the 2001 Letter for 
those prior periods. 

7.  Finally, motor vehicles and equipment purchased by motor vehicle and equipment dealers 
for resale may be destined for any of a dealer's several business operations, including retail sales as 
part of the dealer's sales inventory; lease for more than four months; rental or lease for four months 
or less; or use by dealer as, e.g., a demonstrator vehicle. (See Reg. 1669.5 .) Since a dealer's vendor 
(e.g., a manufacturer) generally does not know, at the time the dealer purchases the motor vehicle or 
equipment, where a particular vehicle or piece of equipment may end up, if the vendor timely takes 
a valid resale certificate in good faith from the dealer, the vendor eom whom the dealer purchases 
the vehicle or equipment (inclusive of its "new tires") is relieved from liability for collecting and 
remitting the Fee on those tires to the Board. A dealer that issues a resale certificate when 
purchasing equipment or a vehcle that it subsequently uses itself, e.g., in short-term rentals, must 
pay the Fee to the Board. 

Similarly, when a short-term rental company purchases motor vehcles from a dealer, the 
vehicles may become part of the rental company's rental fleet, they may be used in the business or 
by employees of the rental companies, or they may be leased on a long tern lease where the Fee is 
collected from the lessee. Since the dealer likely will not how, at d e  time the short-term rental 
company purchases the motor vehicle, how a particulas vehicle will be used, if the dealer timely 
talces a valid resale certificate in good faith from the rental company, the dealer fiom whom the 
rental company purchases the vehicle (inclusive of "new tires") is relieved from liability for 
collecting and remitting the Fee on those tires to the Board. Just as with the vehicles purchased for 
its short-term rental fleet, a short-term rental company that issues a resale certificate when 
purchasing vehicles that it subsequently uses itself must pay the Fee to the Board. 

In sum, it was the Legislature's intent that the Fee must be paid by every person who 
purchases a new tire and uses the tire as it is intended to be used. Accordingly, a person who 
purchases "new tues" along with a motor vehcle or piece of equipment that is subsequently rented 
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or ieased to another for a period of four months or less, has put those tiies to their intended use and 
must report and pay the Fee on those tires ta the Board, if the Fee was r,ot paid previously. 

Please let me know if you have any questions or need any additi~nal information. 

Attachment 1: Letter from Dennis ?. Maciel, Chief, Excise Taxes Division, to Feepayer 
Association, January 30, 2001 (redacted). 

Attachment 2: Letter fi-om Monica Gonzalez Brisbane, Senior Tax Counsel, to Feepayers' 
Representative, June 16,2003 (redacted). 

Attachment 3: Letter from Carolee D. Johnstone, Tax Counsel, to Feepeyer, April 18,2007 
(redacted). 

Attachment 4: Letter from Dennis P. Macie, Chief, Excise Taxes Division, to Feepayer 
Association, January 3,200 1 (redacted). 

cc: {without attachments) 
David Gau (MIC:63) 
Louise Sertoni (MIC:88) 
Eany ivy (MIC:8 8) 
Andrei Shkidt (MIC:48) 
Susan Sinetos (MIC:88) 
f i s t i n e  Cazadd (MIC:83 j 
Randy Ferris (MiC:82) 
Steve Smith (MIC:82) 
Christine Bisauta (MIC:82) 
Monica.Si1va (MIC:82) 

cc: (with attachments) 
Elliott Block (California Integrated Waste Management.Board) 
Tamar Dyson (California Integrated Waste Management Board) 
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\~wv~.boe.ca.gov 

Re: Follow-up Letters - California Tire.Recyclhg Fee 

I an in receipt of your ~~c!ditionai letters of J a n w j  4,?O and 15,200 1 reque&g ~+&ttrn 
clarifimtion and enforcement o.pinions cohcedgwhether franchised new motor v@& deaier 
members will be required to collect and r e ~ t  the Catifo& Tire Recycling. Fee (fie) relaXhe t o  
vaf iou qpes of  kmactions. The f o l l o - ~ g  are.our responses to the variqw 0ansac6o~.you set 
forb in your letters: 

. . 

1. The  sale of demons~ztor  vihides -4s descnied in yorir January 4th letter, -mo?oi vf&icie 
manufacturers, d i s ~ ~ u t o f s ,  and fi&chised new ?otor vehicle dealers often piace riew mci 
previousiy unregistered-y&cles in demonstratoj senice and the vehicles Ee rhez 6J5~kn $or 
sevwd thousand miles prior to being sold a..ised v&icles. You assume that the fze is &it 
on ihe &st remil sate ofthe vehide for all new L-es. 

Resnonse: Section 42885(b)(l)(A} of the Pu~lic Resomces Cod2 states &kt "ro]n or befor? 
December 3 1,2006, ,2very person who purchasei a oew tire; as defined h sid~divisloo (g): 
shall pay a Califoda tire fee.of one dollar ($1.00) per tire." .Further,' Sectioo 42B5 @)(3) 
states hat  "Nhe rerail se~lershall collect the CaUofnia k e  fee h m  the rerail pkrch&e~." b 
the fact pattern you set forth involving demonstrator vehicles, the vehicle is kt sold at ret& ' 

as a used car after its demonitrator service. Your letter is correct +kt &e fee, is dne on &k 
-. fist retail sale of t h i s  vehicle for all new tires. Therefore, assuming no new tires have bee3 

n_ 

placed on the vehiclc, four tires ire used hnd not subject to the fee. However, since &:: spire 
tire is presumably ner;.i, md the fee hzs not prerricmly b e c ~  oa if &e.fec is d ~ e ,  on ~ : :  

new spare tire. 
". . . . 

2. The sale of new rnororvehides to tental cnr . ebinDahies . youi Janw 4rhIefier i f l t ~ r ; .  .

"Reatal car comp@es  such.^. . P,vis, Enterpriset etc.), a'onually pgchke  d~orzsiuids 
of new a p t o r  Vekicles 8~qi:okdealer members as'wbo1esaIe fleE1;sale.s md the rental 
c& cdmpinies (rrlost ofwhi~h~&e' l icenseh~~~ DMV is m6t0i vebicl! dea.Iers).micai$ 
pnsent  &salc ccrrificates to our dealer members ,& pafi ofthe . mnsapion.. . K;he B3E 

.  
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does not r e q ~ e  collection of the tire fee h such a wholesde transactions, wil! i t  req&c 
rend  car companies to collect the tire fee kom daily rental car. customers (some of D m  

dealer members operate small rental car companies for the purpose of providing he& 
service custoiners with transp'ortztion)?" 

. . . . . . . . . , 

Besoonre: The Public Resources Code states in skctierion 42885(b)(j) "The retail selier skdi 
collect the California ti-e fee fiom the retail purchaser at the time of sale.. .." If r e n d  cX 
companies (such ar Re- Avis, Enterprise, etc.) purchasc motor vehicles b r n  vehicle 
dealers as wholesale fleet trz&actions, the fee is not due fiom the vehicle dealer. The fee is 
due kom the rental car company OB. the first retail sale of the new vehicle. In this c a  e, ~ 
would be the f ~ s t  !ese/renQ of the new vehicle. . 

. 

3. The sale of new motor sehides at wholesale Your Januvy 4th letre? sets forth ' he  
foilowing fact pattern: 

8 .  

"In addinon to rental car company transactions, there aie numerou other -2s of. 
&msaci~om b ?;;i?ich our  ~ c h k e d  new z l o t O i  vehicle dealers sell new motor ?iebtk!~s at 
wholesale.. Such tmsactions include . "dealertlades" (a bnchised Toyo& deder 
.wkiolesales a new Toyok to moth& hckec!Toyo tz  dealer) an2 the  sale of new motor 
vehicles ro a leasing ccmpany or a convertery'- 

RAio?zse: Section 42885@)(3) of the Public Resources Code $@ES rhat ibe reiaii seller 
shall~coilect the fee from the retail purchaser ai &e - t i m e  of -the. sale. There is ao req1Lfemezt 
for h e  collection of the fee Bi the tjme of a wholesale masaction. 

4. The sale of a ne+m.otor vehieiei t o  eovemment entities ~ a u r - j a n ~  4fh ktier M A e i  
states &.at your hcGhised new motor vehicle members annually sell thousmds ofnes  moloi 
vebicies to paiice departments and other rrmnicipal, county, and sate govemmen~ entties. 
Your ask sirhether tbe.fec applies to such sales. ' 

Response: There is no hrovision for exemption of tbe'fee on k e s  sold to government 
entities. The fee is d.ne on all  new tires sold to such entities. 

5. Courtesv deIiveries formt-of-state dealers Your January 10th letter sets f o r h  fqe 
+hllow~g --- fact pattek: 

" A n  out-of-date dealer may contract to sell new vehicles to a customer in C d l f o d z  . 

(often a corporat? account) and vdl direif thz uehide.rnanufaCturer io '!droop i&p" the 
veilicies to a ,California dealer, who -~heI?_~dtc~s a "cOu~esy. delivery" to i&e cwtomer. In 
such a tmnsac~ion~ the California d e a h  &dY chalgek thern&ufacturer for nzw car 

' 
pieji&afion, but  rEc Cdif&ia<iaiir d o e  not --he vehicle into its inventory, ii neTTeI 
takei &i.dwneri~iia interest in rhe':vehicle; m d  it doesnot have ,a contractzd re!z5o~zlG& . - 

' wim ine customer ((iris notibe retail seller of the vehicle). Iffhe BOE tak& me posiBon. 
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that the Califorma dealer is coosidered to have made rbe rerail sale in sick a -innsacdon 
and requires the California dealer to collect the fee kom the consumer, on what docunent 
is rhe California dealer supposed to disclose the tire fee (because the California deder is 
no: the actual seller of the vehicle - it does not issue the customer an "invoice" or ofner 

Response: The Board recognizes a couiesy delivery az an  out-of-sate deaier who contracis 
to sell a vehicle to a ,customer in California and wiu direct the manufactzlrer to make d ~ h z r y  
to the customer ar a specified location in California Tne manufacturer may then deliver rhe 
vehicle to a dialer in C'diforniq who A1 defier it to the customer in California- Lf the out- 
oEstate dealer is not engagedin business in California, or does nor have a C a l i F o ~ a  se'Ueis 

and a dealer's license fioom the California Dipaibnnt ofMotor Vehicles, &z fee and 
the applicable sales h x  n m t  be reported by the California dealer. In ~&s b s m c e ;  rhe 
C&oSnia dealer is considked to have mzde the retail sale of f ie  615s. Therehe; &e f ie  fze 
is due from.the California deder- 

6.. Deliverv ofvehicles sold in 2000. but delivered in 2001 Your Jznuary lO& letter fither 
states that a number of yourdealer members entered into binding contracts to  sefi new . 
vehicles prior to Jmim 1,2001, but did not physically deli~er tbe vehicles to the p'xrchzsers 
7 n i d  &~er January 1,2001. You ask wheder the fez .a,~pIics to  those vezcles wf& nz-iv kc:. 

Resoorse: ID order .to getermine h e  tax applicdon d-ihij -action the defbiti~n of 2 

"sde" nvs: be cosidereci. The public Resources Code does not d z h e  a sde  for pn iose s  af 
The ~alifo&- Tire Recycling Fee. However, b e  Sales Bnd Use T& Law, Reveri~e mZ " " 

Taxation Code Sectim 6006 dekes  a sde as "[a] iransfer for a co;lsideiafion of &x t i t le  or 
possession of tugibie personal propem . . . ." Give2 this derEnitio6, a d  @yen h e  br izf i ic is 
set fo-& in your question, the fee would be due on @e date of delilJery assuming )DO& 

considkranon and title or possession of fie vehicle was not imde .prior to January 1,2001. 

7 .  Fa cttra! Sibation Y om ictizr dated Jmmq 15th sets ford th.e following &ctid simation: 

"A licensed new n p t n r  vehicle dcale" k!ces a used vekcle in trade in conjunction with 
rhe sale of a new motor vehicle. Tae dealer is desirous of retailing rise trade-in veihicie OE 
its used car lot but the veOicie h a  two tires b t  fail to meet the tire tread requirements of 
Divlslo~ 12 oE tk  Vehicle Code. As part of recondinoning the vehicle for resde by ?Gs 
dealer? the deker sublets the r e p l ~ c ~ m e ~ ~  of two worn-out tires wirh a iocd t i ~ z  dealer 
who cha.rgcs.the dealer $1 per new tire forthe.Califonia tire fee." 

. . . 
. - .. 

'We arc advised hat  nost tire dealers do not differentiate between'ietail a d  whzlesde 
, 

bansa&ions for purposes o i c h ~ g i a g  the daliiomia & fee. Wd a.s&.me b a t  &e '$re &c 
., . 

. .s&ouldo&- be t&cred .&d're&ked h e  h i ' f o r  'e'ach new tire sold and. h t  ibe new' 
motor vehicle'deder id rhe'abdire fictuzl situauanw-6uld not be required to.charge &e 
purchze; of the :ned vehicle additional $1 per new tire for the Califci* tiie fze. If 



you agree wirh om assmption, what type of documentation, if an)i, win y o u  auditon . 

require our dealer members to maintain in order to demonstrate that the fee was coliccred 
by-the rire dealer?" 

Resoonse: lithelocal tire dealer sold the Wo new tires to ihe automobile deder iil z r , e d  
rransacdon, the tire dcaler is responsible for collecfing the fie from the automob2e&dcr. 
The automobile dealer is not subsequently required to collect the fee upon the sde of the 
used vehicle. However, if the Iocal tire dealer sold the tires to the automobile dealer in a 
wholesale bansaction (i.e., accompanied by aresale ceficate) d e n  the automobile dealer is 
responsible for thz collection ofthe fee when the vehicle with new mes is subsequenily sold 
at rerail. If the local i i e  dealer collects the $1 per tire fiom the automobile deder in a 
wholesale transaction fi.e., accompa&ied by a resale certificate), ii would be considered 
excess fee reinibme:nent g d  the local &e dealer would be reqkred to either r e h d  the $1 
per dre directly to the fierion who purchased the tire or pmit.it to the  Board cifE&a'~.izarion. ' 
The automobile dc&r is required t~ collect and remit the fee on the retail sale of t h e  new 
tires oo a new or used car. 

Please let ine h o w  if yti'u have any further questions- . 

Excise T~esDivision 
Specid Taxes -Depment 

CS: Hpnorable Claude b e s h  
Honorable J o h  t=hiang 
Honorable Joh& Rehs 
fi'onoiab1e'~em -hS1 
Henorable Kaftdee11 C o ~ e l l  
Ms. Marcg Jo Mmdd 
blr. Marcus Fr;,slman 

. Mr. Paul Steinberg 
Ms. Ardith F! yr 
h$r. James E. Speed 
Mr. TinorEiLy Boyer 
Ms. 

. . 

Janice Thms6ri 
hh-M,m'K. Sh-key . . . 

'. - . 

. MS. ~ e r r y . ~ .  JoI&~ - htegratid Waste Manageinen?: S o x d  



June 16,2003 

Y o n  leK.zr dzted M a r c h  17,2003 to Ms. Judy Nelson was referred to me for reply. 
- .  

~~LcificiQI~T, your lmer requests c~a$&&ofi bfpre%ous Board o f ~ ~ i i a - k a t i o i  ("BOE9) 
conesp~nndence inteq~retjag secfioc 42885 ofthe ieblic Resources Code- -4s you state, fbzt 
sestion requires "retail sellers" of new t i ~ c s  to collect ihi California Tin-Fee CLhe hec fee') &om 
retail purchasers ar 'he t i m e  of sale. 

-- ' 

bcco~ding to your letter, y o u  believe that car rentd compa. t s  are not "~etail sellers'' - . 
mder California law for shart-tzm c u  rentals, BOE staff has stated in previous correspondence 
on ihe issue as tsoliows: . 

'iL'mta1 csr co3lpmies (such as qertz,.~yis, Enteqrise, Ftc.) pachase motor 
vehicles from v~hicle dealers as wholesale Be~t  transactions, the fee is not due 
&on the vehcle dt-der. The fee is due fiom the ~ental conpmy on the first rzTai1 
sde of the new- vehicle. In this ca.se, it would be theJiust Zease/rental of -the new 
vehicle." 

You stztz jiom I&& that a&s &terpretation creates ti "conundrum" for rental 
cpi-q&es. SpeciGc&ly y ~ u  stzte, "On ae- one hand, ihe tile fee ;egsla6on repires th_& fiz fee 
'be sepzately .Stated by The retailer mere, fhe rental compafiyj on the hvoic: gives to the 



c;ustomer at the t h e  of sale.' Pub. Res. code, 5 42885(d). 'kt the same h e ,  hovrever, section 
i93 6 ofthe California C i i l  Code bars rental ca_r companies from passhg dong this c b r g e  a? 21: 
whm renihg vehicles." disagree wi& tslis statement. AS loog as the fee is  presented to thz 
individual as part of the "rentd fee" there does not zppear to be "o conflict. 

kdditiaoally, you $ m e  provided .nume~ous definitions for "ri=td.~llez." -W.e h~ve 
rewkwed the de-hitions, but are not persuaded that they shouli! be a~plied to -be  Califom& tihe 
fee. Therefore: at this b e  we continuf, to agree with BOE staffs previous corrcsponde~cc o,n 
&c issue. Our o p i ~ o n  is consistent with the Sales and Use Tax Law and ~ l s o  in kespkg with the 
inicrd. of the iegislation to collect a fee from all yersons purchasing 2 new k e  in o r d e ~  $0 creak a 
fund that can be used to address environmeaial and health concern associated with the e~en t i d  
!iisp&sal ~f ;has& ties. This is paiicdx1.y &lie iil :i&i ofthe 1egisl"a;ive &dings and the stat215 
irttent to address the waste tire problem in'the state. Under the framework you prop ose there' 
vrollld undoubtedly be many tires for which a feewould not be cofiected. If in fact there 
continues to be a perceived problem for rental .car companies it may be worthwhile to con&ct fie 
htegaied Waste ~ m a ~ e m & t  Board to discuss a potential m e @ .  -As I m sure you ase n w  --- %ze, 
The Eoard administ?i-s the fee for h e  htegatzti Waste Mmagement Board. 

Y / 
Monica Gonzalez Brisbae 

, SeniorTar,CozlnseI.= - -  

cc: Smaitne BEaavSe - CI?YME3 
Wendy Brecko~ - ~'Smm 
Eliioi Block - CmIm 
Demis Macid - MC:56 
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d -  

Re: C-~LIFOE~W- TELE RECYCLIRG FEEAC~OTJ-~~T ~ b ,  
REQUEST FOR LEGAL OPINION R E G - ~ ~ I  WG DEI~QNSTPAT OR i 

"f 

7v-n- -* 
V'&EULL&S K T  FEE C - 4 L ~ O ~  FEE \ \ <  

* .  Me---+ 

Tnis letter is in response to your let&er to me repes thg  a Egd o p i o q .  regzr&g 
~ P _  C&foIl?la T ~ $ x & q , i c h g  Act kcf), -as to wko shodd ~ ; F Y  the Cdifomia Tke Fee {fee) 
an d c m ~ ~ ~ a t o r  vekcl,ies, and whea. h yolk Mer jrm referenuce ar; eaifia letis, dated 
jmuaq- 30,290 1;from the Excise Taxes Divisioo of the Bead of Equalization @oa.r$j; t~ 
the California Motor Car Dealers -&sociation (2001 letter), which a d d r e s s e d ~  7s - issile. 
YOU r e q u ~ t  &at the position stated in fhat letier be revisited and revised, due to "evoltk~g 
hdus'q mi! retd practices," in order 'Yo provide clear guidance to motor vehide ciealsrs 
ia collecting the appropriate tire fee" and to ensure bat the Legislature's - hien'., &at fhe 5z.z' 
3s. collectsd on e 6 y  &e when it is Erst sold at retail, be realized. 1 appreciate ihe 
f~orcughzss of y ~ i x  aralysis of +&s matter and your kiitiiltive in as-king &zit b e  Boad  
jrccomider the pidmce  give^ b the 2001 letier. 

You h ~ v e  askzd for a "single, simple rule7' for applying the fee tc, rtew tkes !hat i t a r e  
installed on motor x&-iicles when they xre purchased. As discussed in pore detail bdou?., 
afier considerbg y ~ m  disc?;ission of ths several questions at issuz here, previo~s Bomd 
iegd arid s t ae  opir?ioos regzrding imposition of  &e ii-e fee, md relevant provisions of &e 
Public Resowces Code md Vehicle Code CVC), it is om ~piLnioli &at rhe ,ci?idace 
offhe 2001 l&er should be r-&vised. The following summarizes fie morz detailed 
- - 
d~scussion set :to* k &e i a r & d e ~  of tf& lett.3: 

The Cd i f~ r r i s  Tire Fee must be paid by evev pcrson -wEo p~chases a new 
-:,+ L L L ~  c AGT i l ~ e  as it Is &tended to be used with motor vekcies and speci6ed 
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equipment. Thus, the fee must be paid by every psrsoo vho puchases new 
i res  wirh a new or used notor vehicle ~ O T  use as the frzs aie intended -La be 
-m'ed with the nev  or used motor vehicle or equipment, and, where relevmt, 
'~IO registers the new or. used mot01 vebcle with California D eparhegt of 
Mctor Y-chides (DIKV). In the terns used by the Act, the "retail seller" 
m s t  collect th.5 fee from the "ret2iiZ pwchaser."' 

T'Q~ terms "retail purcliaser" and "ietd seler" are not dehed  in the Act or 
in my other la.3; thzt may be construed to be related i the AcL Therefore, 
b ~ e d  on the provisions of the Act md for pusposes ofthe Act; a "retail 
pmchasel' is detemined to be a person who ~urchases a new %xe for l~s i :  2 s  

it is intended to be used, md a "retail s.eIidy i s  the perso2 who sells rhe new- 
tke to the retail purchaser. -4 'hew tire" is any k e  &at is not retreaded, . 

reused, or recyded. 

In those situztions where a seller timely accepts %I good f~5T.b E valid rssde 
cer;ificzt.te stathg tb_;rt a p-ichaser is purchasing the vehicle (inclusive of 
ar?y new ees)  for resde, the seller is not required to coilect the fee from '&e 
puchaser or remit the fee to the 80x13. -mead, fhepwchezdm, 
pursuvt to -be ismanee of a resale cdt icate,  'pmchaszd &e new tires 
~~-tEou: pa*g rhe fee is rw-uked to self-rqori m6 pay to the 50x5 .thz fez 
011 my new tires molmted oo vehides &at are put to my persod ar 
busirizss use besides dm~nstration or display @.EL, y h e ~  tbe pmchaser, for 

- .ptcacr;.es of %e A 4  becornes.~ 'illeta3 pmchzser'q: . - 

-As appli?d ta so-cailed dmonstrator vehicles, the specific s?~bjzct of yo'z 
. 

inqui?, - 
fie fee would be due 5om th2, auto deaier as the person te vjhom d e  new tlrs aad the new- 
oi used motor vehicle ham been sold and who uses & tires as they are intended xo bbe me6 
~ r ,  k c  v?Ecle, The auto ieder purchases the new bes, along with %e vehicle; mCi rn 
employee of fhe auto d e d e ~  nses the tires as they are htended ro be used on the ve?ic'le 
w-bile it is being ised ss a d e ~ & o ~ s t r ~ t o ~  vehide. The sale of the new b e s  occurred w k e ~  
iile axto deder pichzsed fie new or used'notor vehicle oa which the n ~ x  +~es LL ver5 
m-outed. 

Howe~er, it is om ~nderstandiog that the seller generally does -not know, ~t the  pie 
&e ai to dealer p rd~ases  a pzrticular motor vzhicle, if the vehicle wili be put to w e  
exclusively for de~omtration and display as part ofthe dealer's inventory ~ ~ t i l  is resold 
or if it will also be pxt to taabie use as a demo~tratar  vehicle. (See Cd. Code Regs., 5%. 
1 8, .$ 1665.5.) Therer'o~e, when a h e i y ,  valid resale sehfic~te is tdcen, ~e person h r n  
whom the auto deder Purfhasei the vehicle is relieved fiom h b Z t y  for co!ie&g md 
remittjag 3.e fee to the Boaid, md the a- to deaier must self-report and p ~ y  to fie Sozrd. ths 
fee on iiew k e s  ihai z e  a n t e d  on motor vehicles when those vehicles arr. put to taxable 
-me as demonstator vehicles. 
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As a,rll&nded: .effective January 1,1997, the Act mandates a fee, known as &e 

California Tire Fee, b e  coLlected,from all persons purchasing a new iire. The fee is 
collected to crate a fund h t  Is used to address, 'h6u& a progarn for recycling 
tkougbo~t t?x State, rl-ie eayironmend and healrh concerns associated with the evenTusri 
disposal of those tirss 10 landfills and stockpiles and ' ihro~gh illegal d ~ m ~ i n g .  .i@'RC, 8 5 
4286 1 & 42870 et seq-j h order to carry out the ~~~~~~~~e's intent, .the fee must be 
collected on every new t i~e  when it is sold to the person who uses ihe &e as it is jllisnded 
to be used. To that end, fne Act provides: "A person'who purchases a new- tire, as defined 
in subdivision (g), shall pzy a Cahfornia tire fee of one d a k  and se~enry~five cen..s 
(S1.75j pzr tire." (PRC, 5 42885, subd. @)(I) [as mcnded effecuve 711 810q  [emphasis 
added!.) The Act alsn provides: F n e  retail seUc shdl collect the CzlSomie tire fse &om 
the retail purchaser at f i e  time of sale . . , .'' (id. at § 42885, subd. (b)r,j) [myhasis . 

added] .j 

Hawever, with rsspect to demonstrator vehides 2nd the fez, the 2001 1eEa sta~es: 

[vhe vDids. is fkst sol& at retd il a u e d  car &ex ii,s demomkstor 
service. . . . [~>fis'fee is due on &e &st retail sde o f ~ s  ve%cie 507 E?U new 
'5~s .  Theref~re~ x&g no new ii-es have been placzd OE the ~ehicle, 
foui t ires are u g ~ d  md nai_z subject to ~e fee. Howevq s7ic:: &e q z e  tire 
is prehmmabiy DEW, mi! the fee bas not previously bceri paid on it, the fee is 
dm o~ ESTJ s p z e  k z .  (296; leeer., at p. 1 -) 

In other words, 1m8er the &dance of the 2301 letter, %& fo1x &es &ai: are 
mo~mted on md sold the 'demonstrator vehicle w 3  eventiraLly be discarded wttboi~t 
-ihe fee ever bekg pGc2 o~ then. -AS youpoint cut, this rem1i does not seem to be 

. . 
co~sistent -wit the Legislaaxe's intent &ai the fee be collected whenever a new txe 1s . 

sold. 

As, it is u s d  7111 h e  Act, the t e n  "'new tire' m e m  apxumatic ar solid t k e  
blended for ma wit sn-road or off-road moior vehiclesj motoked equi?sment; 
coastnction eqIlipme.iL, or farm equipment 'chat is sold s e p a t d y  from the motonked 
equipmen; or a new ikre sold ~6th a aesv or used motor velicle, as isehed in Szection 
0803 -3, incl'iidhg.<hz q a e  e e ,  constmction equipment, or f a m  eqilipment" PRC, - - 6 
42845, s ~ b b  (g] [ernph~is added].} 'Further, "'new tire' does not &dude rebzaded, 
reused, or recycled ii~es.'' (aid.) 

As stated in this provisioo, one or more new &es maybe sold with bath new ail5 
used rr?,ctor velicles, so v ~ h e ~  new tires nomted on ~ e w  or u::d inotor vehicle are sold 



for use as ihey were h t e d e d  to be used, such as wken an auto dealer pur~hases nsw tkes 
wifl a nzw used motor vehcle that the dealer chooses to use  as a dmonsbator ve&ie, 
the fee is due. 

. .  
A 

, 

motor v&icle.is "new" it becoaes 'hsed." Under the Veh2cle.%ode, .a 
"used ve-~clz"iis ace that, m o n g  &gs; "has bezc soid, or has besn recilsiered W~&I 

the [DNTJI, or has  bee^ sold and operated upon the highways ." .pJC, 5 665 [empbwis 
added] .) "Esed vehicles" =_re a l s ~  vehicles that are ' b ~ u ^ @ s t e ~ e d  [and] :emlarlv used or 
operzted as demonsuators 111 h e  szls  work of a deale~." ( B i d .  [emphasis addefQ.j h 
a'shzr words, u n d e ~  h e  Vehicle Code, a vehicle is ''used" if it is "sold," or "regstered.," or 
"sold' a 8  opemted ~ O I I  the hi&ways," or is s "denioub&x." Tnere;fare, once a motor 
ve'nicle 'nEs beeo put to use as a demonstrator vehde, it becpmes a "sed vehicle," md -the 
n c v  byes. %at w ere momted on- .the vshicle were sold to the auto dealer -Liiifh &e v,$%ciLe 
u d  wed s they were intended to be used.' 

PRC s s c ~ o ~  12885, sub&*sion @)@), req+res ths ''reid sellefr';io collect f & ~  "fee 
b r x  the rstd ii_pufhase~ at Ctile 6me of saie." ,However, vhen a 2ato dealer pmcbases a . 
n2-w or used vzhicle o n  which new tires zirc mounted; &e sel'ik may not h o s v  if ths zuT5 
deale~ is .a "retail purcfiaser," as dejined above (i.e., a person who is ~ u r c h ~ i n g  the ozw 
k e s  I'ar -me as &ey ;nten&d be~sed).  ne;refore; ifthe seler h e l y  a c c e ~ t s  k geed 
f&b a valid resale certi6cate.statiag -&at the auto dealer is pxcf i~s ing &evehid2 
(bchsive of my new tires) f i r  resale, fox purposes of the Act &e anto d e d z  is not a 
"r&ii p=chaseY .md %-e seU.~ler ~ net a 'yetail s&&' as to e& ~ h o l s s d e  ~ansasirio& znd 
the selleris no t~eq&~k&~ cuflkci fee %e pm~jhs~q md - i ~  fhs.&sC-. 
liowever, those sitiia6o;l;s where &e; auto deder subsequently p ~ t s  &e hs t3 & e s  
&ended use, by puttiq 'rhz v&clc to ?=̂ able B 2 deill3&b&~~ i r & &  ~ T & ~ s c = -  -. 

Ihe 2utci d ~ d . 5 ~  becomes a '"retail ppic*h~ser" who puic&~d 'he new ? i s ~  t o  be a e d  far 
thek intended use 2115 must s d f - q o r t  mdpa$ fie fee .to &e soad.' 

kt sm, it Gas 6 e  Legisl~tme's iotertt that h e  fee mast be paid when a psrsson 
p&-fbases a new tire md uses the tirire'as it is &ended t6 be ilsed. Acc~rdingly, 
respect to demoaskator vehicles; m auto dealer vho purchases e new or used r n 9 t 5 ~  

' In the s m e  w ~ y ,  when a shes-term rerid ca_r campmy purchases, and registers vji& DKv, new motor 
:~zbicles w i ~  Few &es; the shori-tern rzntal car coqany becomes the cosilmei and c s o  of the motor 
vehicles md new &= the b e  of s~ie." The shes-iemrentd c z  coq&es pxichast n,zw tires for f i e k  
5tenndsd use vhen &ey purchase new motor vehicies. $c$ +&,a< uada o&er lms (see, e.g., Xevenze 
m& ~aka~o-ori Code sec~om 6006, mib&vision (g), 6006.3, md 6007 of -Jle Sales and Vssc Tm- Lax); a ~F,EM 
z z  c o q m y ' s  purcI1ESe o f  a x w  no to r  veScie m y  be considered a be apurtkse for resale, is h ~ t e f i d  
vsith~especi i~ the -Act. The.rentai c~ coqanieshe  _put rhe new &es to t h ~ i  jntssdec! use. ifi&€ short- 
i em rem.1 car c o q m y  purch~es ve&cIa wiih new tires pwwmt io iss~ling a &sale ce~cn-t tz,  ths 
conpay musi sex-repoz zne pay fie fee to ths Boxd just like CUIO deders who must seKrepor'i pzy the 

' 
fee '~i:& respect ic ioek d ~ m ~ ~ ~ ~ t r a i o r  vehcles. 
T l s  same situauo~ ?irises vhme a reA& deder purchases new &ZS for resale bni szbstq~mfiy removes 

those bzs k v e a t o ~  ane p r s  hem to their intended use on motor vsjricles Dr eqxipment &s dedez 
ovrz, l e 2 ~ ~ :  operates, or of ienke con%ols.. Be:: ag+ the h e  dealer becsmes h-"r='ei purchaser" wis 
fa pc~chased the h e s  for their &ended me md mustreport md pay the fee on &ose &a ia &e BOSS. 

. . 
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veicle on wbch new k e s  are mounted and whci uses the tkcs as they =_re intended t o  be 
used when. the vehicle is placed in demonstrator status, must r q o i i  and pay ihe fee on 
those new- 'ares to the ~ o & d ,  ifthe fee W B  not paid p~er~iously. 

h-1 the Gear h t i l r e ,  the Excise Taxes Division will be sen4ing a 11zm letter to ,;the 
Cihfoinia Motor Car De^cler.s Associauan; revising the  guidance previously  give^ Lrl 
2001 letter so that it confoms to the opinion provided he~ein. _Agsin, fn~~d: you for 
h n $ n g  &is impor?m-t issse to our attention. 

If yon 'nave my questions regarding the info-&ation provided above or would lace 
h-her ;~ssisimceregarding a y  of .these mztters, please contact me as provided ~bove .  

CC': I&CX~ s t ~ f & ~  .QmC:s7j 
J Q G ~  F & & ~ ' ~ Q . @ C : ~ ~ )  . 

7 - . suan Sketos (Ic!QC.;?%) -- 

Vie -A;li_dzrson QvEC:?*i) 
Rob?& babe: @dC:82) 
Rand17 Fmis @dIC: 82) 
S ~ z a i i e  Bliho~de, W~egated Waste Mmagemeci Boad 
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STAT. ;F CAUFORNLA - -_ ---= P 

STATE BOARD OF EQUALLZATION OW% KLEdS 
F r e D s f i H a r r . r r .  i 

i"r0 Sax 952879. Sacramento. CA 94279-0056) 3 ~ ~ n c ~ a o ~ l c c  I 

January 3,2001 

California Tire Fee, Chzpter 83 8, i,S3 875) 

Dear 

'The Excise Taxes Division of the Board of EquaIization has received your letter dated December 1,1090 
requeszing 2 ivritten response ro two questions you hzve about the Caiifonia Tire Recycling Fee j S3  
876). Specifically, you zsked for our written "clarification and enforcement oyixion concerning w%zZI?=r 

-d used car dealers will be reqrirred to coIlecr and remit the California tlre fee ~elztive to tht: ieme of 
a vehicle m d  if the fee will apply on the sde of a used vehicla con&i?ing a spare '&e that has never be52 
-wed." 

Ycur 

- 
!eze; srated thzt "you do no: believe that new law requires lessors to c'narge lessees 5 t  

Ca!if~mia tire fee when leasing a vehicle e o u i ~ ~ e d  .- with new tires because -_- 1ess-e -- 1101 "rt*iZ 
. v.ilrcfi~ers" of s leased. vehicle o; tires conbhed 

A 

'hereon." Your letter also ssted "it 
- 

does aPga? - - 

gre~ioasly unrrsed spare tire sold with aused vehicle would reqrrire the fee to be charged." 

Your qsestions are involved ones, which required a Iega! opinion concerning ~e appiication of '% 875 03 

Ieases and on spxe tires. Fo!lowi?g is the.response from xhe Legal Division: 

"Public Resources Cocie Section 4 2 g ,  as mended by SB 876 (Ch. 838, Stats. Of 2000) 
bposes the California T i s e  (the "fee") on every person who 

2- 
~urchases a new tire, 

and de f inSnew tire" to include a new tire sold witJ a ne,w or used ?oror vehicie, 
consmction equiuipme~c ifor .farin equipment f i s !  se1i;r : . mast . -. collect - .. the . fee - --- Earn - - . 
the rctail purchaser at the time of the sale and remit &:-fee ,to the Board, md mzy re-- 3 
percent of the fee as reimbmemcnt for my costs associated w i ~  h e  ccliection. 

The Legislame imposed the fee based on its fmding that, each ye=: over 30 ml!!ion 
i+rsie tires are generated in the state and over 3 million tires are imported iilto ~ h t  m?e. 
Miilions of these tires are ilieg~lly dumped or stockpiIed, posing a serious &eaT to fiie 
pubiic health and safery, - md the environmen5 particularly ivhen they are improptriy 
maizizined or catch f ie.  ioe fee wiil be used to expand existing markets for rkzs 
in order to rednce their environmt?nkl Lhreiq to diem- up exl'shg waste tire piits, and I c  
en:"orce waste and used t i e  1 ~ ~ s .  

Ir is ,!ear from fqc s t ~ t ~ t o i y  h e w o i k  :hat the &egisia~.re il;cnded that f=e be .-*- .-. ...-.. 
coilected from all persons purchasing new tires ir! order to create a fmd h a t  

>. 

C ~ I  5E r?se6 

. . 

I 



tg d h s s  envbnmentd and health concern associated ~%-icJ? event!! d k p o d  af 
thqse tires. Tlis is pa.ticularly me in Ii&t of the hg i s ldve  &dings and the a t e d  
intent to address the waste rire problem in the &ate. 

Given the Legislam's fmdings, it is clear th amre htended the fee be 
paid wirh respect to new tires on vehicles that 
to the environmental threat addressed by S ever, the bgislature did nor 

ecify whether the sde ra the lessor or the sale to fie ]=see should be n - d e d  fne 
z e  rhat is subisct t h 3 E f G Z - d  F under Calif~mi~s Sales and Use T a  
bas lo-ng k n  that a iease s a continuing sale and pmhc ~ccordindy, d e s s  nand 
unri tbe i&sl@a-e provides 

-- 
additiond guidance, we be~eue t.&tba & x  i - ~ e  z a  

- 
2e.c;. 

tire on a new or -ad motor vehicle, C O & & ~ ~  quipmenl or fm ~ i ~ m e n t   is-&^ 
remiti! -- - sale timi is subiezt to the fee. 

Additionally, it is clex that the Legisiature - did not b k n d  to collect the fee twice on m y  
th. ~ n e r e i d ~ ,  a l t h o u a a  A spare tk may never be to us6 it can only be new once for 
p - s ~ ~ f k f k e .  ~ c c o d h g l y ,  we believe ~t fie fint & sale (inciu&g E lease) 
o t a  nerv dn is subject to t he  fee and no additional fee on fi& A& is due,  eve^ if me -- tke. 
is never acrually pm to use." 

Excise Taxes Di~isioo 
Specid Taxes Depaiiment 

sc: Honorable Claude f zz~;sb 
Ronoiabie john C h g  
Konoriible Johan Ue3s 
Honorable D m  PsM 
CT,,, Liu,,uizble L'ECatieen Connefl 

Ms. Xmy Jo W d e l  
Vf. M a i x  F i i ~ h x :  
Ms. .&-ditb FJLT 
Fa. AIlm K Stuckey 
Ms. Terry L. Jord-~1 - hzegzted ';?me h4mageernent Boa-d 




