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State of California
Office of Administrative Law

In re:

Board of Equalization

Regulatory Action:

Title 18, California Code of Regulations

Adopt sections: 2558,2559,2559.1,2559.3,
2559.5

NOTICE OF APPROVAL OF REGULATORY
ACTION

Government Code Section 11349.3

OAL File No. 2008-0428-01 SR

The Board of Equalization (Board) proposes to amend Title 18 of the California Code of
Regulations by adopting sections 2558,2559,2559.1,2559.3 and 2559.5 relating to
alcoholic beverages for purposes of tax assessment and collection.

This proposed regulatory action will add the following definition of distilled spirits in
section 2558 of Title 18: "Effective October 1, 2008, any alcoholic beverage, except
wine as defined by Business and Professions Code section 23007, which contains 0.5
percent or more alcohol by volume derived from flavors or other ingredients containing
alcohol obtained from the distillation of fermented agricultural products, is a distilled
spirit." Section 2559 contains the following presumption: "Effective October 1,2008,
any alcoholic beverage, except wine as defined by Business and Professions Code
section 23007, is presumed to contain 0.5 percent or more alcohol by volume derived
from flavors or other ingredients containing alcohol obtained from the distillation of
fermented agricultural products, unless this presumption is rebutted pursuant to
Regulation 2559.1." Section 2559.1 specifies the procedure that on or after July 10,
2008 may be followed in order to rebut section 2559's presumption and specifies when
the Board shall require a manufacturer's "Statement of Process" or "Formula" filed with
the federal Alcohol Tax Trade Bureau or its predecessor agency or successor. Section
2559.1 sets forth an appeal procedure if a manufacturer is notified that it has not
successfully rebutted the presumption.

Section 2559.3 states that not later than October 1, 2008, and updated on a quarterly
basis thereafter, the Board shall develop, publish and maintain on its Internet site a
listing of all alcoholic beverages that have been found to have successfully rebutted the
presumption. Notwithstanding the addition of an alcoholic beverage to the list, Section
2559.3 sets forth when the Board shall require a manufacturer's "Statement of Process"
or "Formula" filed with the federal Alcohol Tax Trade Bureau or its predecessor agency
or successor and additionally specifies an appeal process if notice is given to the



manufacturer that the Board has determined the alcoholic beverage is to be removed
from the list. Section 2559.5 declares that effective October 1, 2008, for purposes of tax
reporting, a taxpayer will be deemed to have correctly classified an alcoholic beverage
as not being a distilled spirit if at the time taxes are imposed the alcoholic beverage
was included on the Board's Internet list.

OAL approves this regulatory action pursuant to section 11349.3 of the Government
Code. This regulatory action becomes effective on July 10, 2008.

Date: 6/10/2008
Barbara Eckard
Senior Staff Counsel

For: SUSAN LAPSLEY
Director

Original: Ramon Hirsig
Copy: Mira Tonis



STATE OF CALIFORNIA ARNOLD SCHWARZENEGGER, Governor

OFFICE OF ADMINISTRATIVE LAW
300 Capitol Mall. Suite 1250
Sacramento, CA 95814
(916) 323-6225 FAX (916) 323-6826

SUSAN LAPSLEY
Director

MEMO DUM

TO: Mira Tonis
FROM: OAL Front Desk
DATE: 6/11/2008
RE: RETURN OF Approved RULEMAKING MATERIALS

OAL File No. 2008-0428-01SR

OAL hereby returns this file your agency submitted for our review (OAL File No. 2008-0428
01 SR regarding Alcoholic Beverage Tax Flavored Malt Beverage).

If this is an approved file, it contains a copy of the regulation(s) stamped "ENDORSED FILED"
by the Secretary of State. The effective date of an approved file is specified on the Form 400 (see
item B.5). Note: The 30th Day after filing with the Secretary of State is calculated from the date
the Form 400 was stamped "ENDORSED FILED" by the Secretary of State.

DO NOT DISCARD OR DESTROY THIS FILE

Due to its legal significance, please retain this rulemaking record. Government Code section
11347.3(d) requires that this record be available to the public and to the courts for possible later
review. Government Code section 11347.3(e) further provides that " ....no item contained in the
file shall be removed, altered, or destroyed or otherwise disposed of." See also the Records
Management Act (Government Code section 14740 et seq.) and the State Administrative Manual
(SAM) section 1600 et seq.) regarding retention of your records.

If you decide not to keep the rulemaking records at your agency/office or at the State Records
Center, you may transmit it to the State Archives with instructions that the Secretary of State
shall not remove, alter, or destroy or otherwise dispose of any item contained in the file. See
Government Code section 11347.3(f).

Enclosures
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Regulation 2558. DISTILLED SPIRITS.

Effective October 1, 2008, any alcoholic beverage, except wine as defined by Business and Professions
Code section 23007, which contains 0.5 percent or more alcohol by volume derived from flavors or other
ingredients containing alcohol obtained from the distillation of fermented agricultural products, is a
distilled spirit.

Authorit : California Constitution, article XX, section 22; Section 32451, Revenue and Taxation Code.
Reference: Section 320 2, Revenue and axation 0 e: ec Ions , usmess and
Professions Code.



Regulation 2559. PRESUMPTION - DISTILLED SPIRITS.

Effective October 1, 2008, any alcoholic beverage, except wine as defined by Business and Professions
Code section 23007, is presumed to contain 0.5 percent or more alcohol by volume derived from flavors
or other ingredients containing alcohol obtained from the distillation of fermented agricultural products,
unless this presumption is rebutted pursuant to Regulation 2559.1.

Authority: California Constitution, arlicle XX, section 22; Section 32451, Revenue and Taxation Code.
,Reference: Section 32002, Revenue and Taxation Code; Sections 23004, 23005, 23006, 23007, Business and
ProfessIOns Code.



Regulation 2559.1. REBUTTABLE PRESUMPTION - DISTILLED SPIRITS.

(a) On or after JIJ L-V /0 ( 21lJ <i ,'the presumption in Regulation 2559 may be rebutted by the
manufacturer of the alcoholic beverage filing a report, under penalty of perjury, with the Board stating that
the alcoholic beverage contains less than 0.5 percent alcohol by volume derived from flavors or other
ingredients containing alcohol obtained from the distillation of fermented agricultural products and
specifying the sources of the alcohol content of the alcoholic beverage, including the alcohol by volume
derived from flavors or other ingredients containing alcohol obtained by distillation.

(b) The Board shall require a manufacturer's "Statement of Process" or "Formula" filed with the Alcohol
and Tobacco Tax Trade Bureau, its predecessor agency or successor, under the following
circumstances: (1) if the Board obtains information that casts doubt on the accuracy or truthfulness of a
report filed under subdivision (a); or (2) for purposes of verifying any report filed under subdivision (a).

(c) (1) If the Board determines that a manufacturer has not successfully rebutted the presumption in
Regulation 2559, the Board shall notify the manufacturer of such determination, and the manufacturer
may petition for a redetermination.
(2) Upon receiving notice from the Board, the manufacturer may petition the Board's determination within
30 days. If a petition for redetermination is not filed within the 3D-day period, the determination becomes
final at the expiration of the 3D-day period.
(3) Every petition for redetermination shall be in writing and shall state the specific grounds upon which
the petition is founded.
(4) The Board shall reconsider the determination pursuant to its administrative appeals process set forth
in California Code of Regulations, title 18, sections 5260-5271 and shall grant the applicant an oral
hearing if timely reguested within 30 days of the date the Decision and Recommendation issued by the
Appeals Division is mailed to the manufacturer. Any Board hearing will be governed by the rules set forth
in California Code of Regulation, title 18, sections 5510-5576.
(5) The order or decision of the Board upon a petition for redetermination becomes final 30 days after the
date notice thereof is mailed to the manufacturer, except as provided in California Code of Regulations,
title 18, section 5560.
(6) Any notice reguired by this section shall be placed in a sealed envelope, with postage paid,
addressed to the manufacturer at the manufacturer's last known address as it appears in the records of
the Board. The giving of notice shall be deemed complete at the time of deposit of the notice at a United
States Post Office, mailbox, sub-post office, substation, mail chute, or other facility regularly maintained or
provided by the United States Postal Service, without extension of time for any reason. In lieu of mailing,
notice may be served personally by delivery to the person to be served and service shall be deemed
complete at the time of such delivery. Personal delivery to a corporation may be made by delivery of a
notice to any person designated to be served for the corporation with summons and complaint in a civil
action, pursuant to the Code of Civil Procedure, title 5, chapter 4 (§ 416.10 et seq. ).

Authority: Califomia Constitution, article XX section 22 Section 32451 Rev
Fe erence: ectlOns 32002,32452,32453, Revenue and Taxation Code Sections 23004 23005 23006 23007,
Business and Professions Code.. .
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Regulation 2559.3. INTERNET LIST.

(a) Not later than October 1, 2008, and updated on a quarterly basis thereafter to add or remove from the
list. the Board shall develop, publish and maintain on its Internet site a listing of all alcoholic beverages
that have been found to have successfully rebutted the presumption set forth in RegUlation 2559.

(b) Notwithstanding the addition of an alcoholic beverage to the list. the Board shall require a
manufacturer's "Statement of Process" or "Formula" filed with the Alcohol and Tobacco Tax Trade
Bureau, its predecessor agency or successor, under the following circumstances: (1) if the Board obtains
information that casts doubt on the accuracy or truthfulness of a report filed under Regulation 2559.1,
subdivision (a); or (2) for purposes of verifying any report filed under Regulation 2559.1, subdivision (a).

(c) The Board shall remove from the list an alcoholic beverage that is finally determined under subdivision
(d) to contain 0.5 percent or more alcohol by volume derived from flavors or other ingredients containing
alcohol obtained from the distillation of fermented agricultural products, as set forth in RegUlation 2558.
Before the removal may take effect. the Board shall notify the manufacturer of this determination.

(d) (1) Upon receiving notice from the Board, the manufacturer may petition the Board's determination
within 30 days. If a petition for redetermination is not filed within the 3D-day period, the determination
becomes final at the expiration of the 30-day period.
(2) Every petition for redetermination shall be in writing and shall state the specific grounds upon which
the petition is founded.
(3) The Board shall reconsider the determination pursuant to its administrative appeals process set forth
in California Code of Regulations, title 18, sections 5260-5271 and shall grant the applicant an oral
hearing if timely requested within 30 days of the date the Decision and Recommendation issued by the
Appeals Division is mailed to the manufacturer. Any Board hearing will be governed by the rules set forth
in California Code of Regulation, title 18, sections 5510-5576.
(4) The order or decision of the Board upon a petition for redetermination becomes final 30 days after the
date notice thereof is mailed to the manufacturer, except as prOVided in California Code of RegUlations,
title 18, section 5560.
(5) Any notice required by this section shall be placed in a sealed envelope, with postage paid,
addressed to the manufacturer at the manufacturer's last known address as it appears in the records of
the Board. The giving of notice shall be deemed complete at the time of deposit of the notice at a United
States Post Office, mailbox, sub-post office, substation, mail chute, or other facility regularly maintained or
provided by the United States Postal Service, without extension of time for any reason. In lieu of mailing,
notice may be served personally by delivery to the person to be served and service shall be deemed
complete at the time of such delivery. Personal delivery to a corporation may be made by delivery of a
notice to any person designated to be served for the corporation with summons and complaint in a civil
action, pursuant to the Code of Civil Procedure, title 5, chapter 4 (§ 416.10 et seq. ).

Authotit . California Constitution, article XX, section 22' Section 32451 Reven
Reference: ect/on 3 002, Revenue and Taxation Code; Sections 23004, 23005, 23006, 23007 Business and
Professions Code.



Regulation 2559.5. CORRECT CLASSIFICATION.

Effective October 1, 2008, for purposes of tax reporting, a taxpayer will be deemed to have correctly
classified an alcoholic beverage as not being a distilled spirit. as defined by Business and Professions
Code section 23005, if at the time taxes are imposed, as set forth in the Revenue and Taxation Code,
division 2, part 14, chapters 4, 5 and 5.5, the alcoholic beverage was included on the Board's list
pursuant to Regulation 2559.3.

Authority: California Constitution, article XX, section 22;_Section 32451, Revenue and Taxation Code.
feference: Section 32002, Revenue and Taxation Code; Sections 23004, 23005, 23006, 23007, Business and
Professions Code.


