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State of California 
 
Office of Administrative Law 
 

In re: 
 
Board of Equalization 
 

Regulatory Action: 
 

Title 18, California Code of Regulations 

Adopt sections: 
 
Amend sections: HOS 
 
Repea l sections: 
 

NOTICE OF APPROVAL OF REGULATORY 
ACTION 

Government Code Section 11349.3 

OAl File No . 2014-0313-025 

The Board of Equalization proposed to amend section 1705 of title 18 of the California 
Code of Regulations to extend the relief of liability for the payment of sales and use 
taxes, including penalties and interest, when the liability resulted from the failure to 
make a timely return in reliance upon written advice given by the Board of Equalization 
to a person with shared accounting and common ownership with the audited person. 

OAL approves this regulatory action pursuant to section 11 349.3 of the Government 
Code. This regulatory action becomes effective on 711/20 14. 

S. Tf rpeQ ing 
~ef Counse 

Date: 412/2014 
Cral 
Assistant 

For: DEBRA M. CORNEl 
Director 

Original: Cynthia Bridges 
Copy: Richard Bennion 



STATE OF CALIFORNIA - GOVERNMENT TIONS AGENCY 	 EDMUND G. BROWN, Jr., Governor 

OFFICE OF ADMINISTRATIVE LAW 
 
300 Capitol Mall , Suite 1250 
Sacramento, CA 95814 
(916) 323-6225 FAX (916) 323-6826 

DEBRA M. CORNEZ 
Director 

MEMORANDUM 
 

TO: Richard Bennion 
FROM: OAL Front Desk :TO 
DATE: 4/3/2014 
RE: Return of Approved Rulemaking Materials 

OAL File No. 2014-0313-02S 

OAL hereby returns this file your agency submitted for our review (OAL File No. 2014-0313-02S 
regarding Relief From Liability). 

Enclosures If this is an approved file, it contains a copy of the regulation(s) stamped "ENDORSED 
APPROVED" by the Office of Administrative Law and "ENDORSED FILED" by the Secretary of State. 
The effective date of an approved regulation is specified on the Form 400 (see item B.5). Beginning 

January 1,2013, unless an exemption applies, Government Code section 11343.4 states the effective 
date of an approved regulation is determined by the date the regulation is filed with the Secretary of 
State (see the date the Form 400 was stamped "ENDORSED FILED" by the Secretary of State) as 
follows: 

(l) January 1 if the regulation or order of repeal is filed on September 1 to November 30, inclusive. 
(2) April 1 if the regulation or order of repeal is filed on December 1 to February 29, inclusive. 
(3) July 1 if the regulation or order of repeal is filed on March 1 to May 31, inclusive. 
(4) October 1 if the regulation or order of repeal is filed on June 1 to August 31 , inclusive. 

If an exemption applies concerning the effective date of the regulation approved in this file , then it will 
be specified on the Form 400. The Notice of Approval that OAL sends to the state agency will contain 
the effective date of the regulation. The history note that will appear at the end of the regulation section 
in the California Code of Regulations will also include the regulation's effective date. Additionally, the 
effective date of the regulation will be noted on OAL's Web site once OAL posts the Internet Web site 
link to the full text of the regulation that is received from the state agency. (Gov. Code, secs. 11343 
and 11344.) 

Please note this new reguirement: Unless an exemption applies, Government Code section 11343 
now reqUIres: 

l. 	 Section 11343(c)(1): Within 15 days ofOAL filing a state agency's regulation with the Secretary 
of State, the state agency is required to post the regulation on its Internet Web site in an easily 
marked and identifiable location. The state agency shall keep the regulation posted on its Internet 
Web site for at least six months from the date the regulation is filed with the Secretary of State. 

2. 	 Section 11343(c)(2): Within five (5) days of posting its regulation on its Internet Web site, the 
state agency shall send to OAL the Internet Web site link of each regulation that the agency posts on 
its Internet Web site pursuant to section 11343(c)(1). 



STATE OF CALIFORNIA--OFFICE OF ADMINISTRATIVE LAW 

NOTICE PUBLICATION/REGULA 
STD. 400 (REV,'()1-2013) 

OAL FILE NOTICE FILE NUMBER 

NUMBERS 

NOTICE 

AGENCY WITH RULEMAKING AUTHORITY 

State Board of Equalization 

I REGULATORY ACTION NUMBER 
I 
! 

EMERGENCY NUMBER 

REGULATIONS 

on For use by Secretary of State only 

AGENCY FILE NUMBER (If any) 

A. PUBLICATION OF NOTICE (Complete for publication in Notice Register) 
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;;(0/3 932.Submitted Modified Withdrawn 

2. REQUESTED PUBLICATION DATE 

FAX NUMBER (Optional) 
----~-.--

PUBLICATION DATE 

16/~S J;) 0)3 

B. SUBMISSION OF REGULATIONS (Complete when submitting regulations) 

lb. ALL PREVIOUS RELATED OAL REGULATORY ACTION NUMBER(S) la. SUBJECT OF REGULATION(S) 

Relief From Liability 

2. SPECIFY CALIFORNIA CODE OF REGULATIONS TITLE(S) AND SECTlON(S) (Including title 26, if toxics related) 

SECTION(S) AFFECTED 
ADOPT 

(List all section number(s) 
individually. Attach 

additional sheet if needed.) 
TITLE(S) 

18 

AMEND 

1705 
REPEAL 

3. TYPE OF FILING 

[8J Regular Rulemaking (Gov. o Certificate of Compliance: The agency officer named 
Code §11346) 

below certifies that this agency complied with theo Resubmittal of disapproved or provisions of Gov. Code §§11346.2-11347.3 either 
withdrawn nonemergency before the emergency regulation was adopted or 
filing (Gov. Code §§ 11349.3, within the time period required by statute. 
11349.4)o Emergency (Gov. Code, o Resubmittal of disapproved or withdrawn 

§11346.1(b» emergency filing (Gov. Code, § 11346.1) 

O Emergency Readopt (Gov. o Changes Without Regulatory 
 
Code, § 11346.1(h») Effect (Cal. Code Regs., title 
 

1. §100)o 	 File&Print 	 o Print Only 

o Other (Specify) ___________________ 

4. 	 ALL BEGINNING AND ENDING DATES OF AVAILABILITY OF MODIFIED REGULATIONS ANDIOR MATERIAL ADDED TO THE RULEMAKING FILE (Cal. Code Regs. title 1, §44 and Gov. Code §11347.1) 

\)ec.e"II't\oev 24 I lcl3 =b? JClI<\W1vy la:.., 'Zc1L{ 
5. EFFECTIVE DATE OF CHANGES (Gov. Code, §§ 11343.4, 11346.1(d); Cal. Code Regs., title 1, §100) 

IVl Effective January 1, April 1 ,July 1, or 0 Effective on filing with D §100 Changes Without 0 Effective 
~ October 1 (Gov. Code §11343.4(a)) Secretary of State Regulatory Effect other (Specify) 

6. CHECK IF THESE REGULATIONS REQUIRE NOTICE TO, OR REVIEW, CONSULTATION, APPROVAL OR CONCURRENCE BY, ANOTHER AGENCY OR ENTITY

D Department of Finance (Form STD. 399) (SAM §6660) D Fair Political Practices Commission D State Fire Marshal 

Other (SpeCify) 

7. CONTACT PERSON 	 TELEPHONE NUMBER FAX NUMBER (Optional) E-MAIL ADDRESS (Optional) 

Richard E. Bennion 	 (916) 445-2130 (916) 324-3984 rbennion@boe.ca.gov 

For use by Office of Administrative Law (OAL) only 8. 	 I certify that the attached copy of the regulation(s) is a true and correct copy 
of the regulation(s) identified on this form, that the information specified on this form 
is true and correct, and that I am the head of the agency taking this action, 
or a designee of the head of the agency, and am authorized to make this certification. 

DATESIGNATURE 

March 13,2014 

TYPED NAME AND TITLE OF SIGNATORY 

Joann Richmond, Chief, Board Proceedings Division 

OF AGENCY HEAD OR DESIGNEE 

mailto:rbennion@boe.ca.gov


Text of Proposed Amendments 

California Code of Regulations, Title 18, Section 1705 

1705. Relief From Liability. 

(a) In General. A person may be relieved from the liability for the payment of sales and use 
taxes, including any penalties and interest added to those taxes, when that liability resulted from 
the failure to make a timely return or a payment and such failure was found by the Board to be 
due to reasonable reliance on: 

(1) Written advice given by the Board under the conditions set forth in subdivision (b) below, 
or 

(2) Written advice in the form of an annotation or legal ruling ofcounsel under the conditions 
set forth in subdivision (d) below; or 

(3) Written advice given by the Board in a prior audit of that person under the conditions set 
forth in subdivision (c) below. As used in this regulation, the term "prior audit" means any 
audit conducted prior to the current examination where the issue in question was examined. 

Written advice from the Board may only be relied upon by the person to whom it was originally 
issued or a legal or statutory successor to that person. Written advice from the Board which was 
received during a prior audit of the person under the conditions set forth in subdivision (c) 
below, may be relied upon by the person audited or a person with shared accounting and 
common ownership with the audited person or by a legal or statutory successor to those 
personsthat person. 

The term "written advice" includes advice that was incorrect at the time it was issued as well as 
advice that was correct at the time it was issued, but, subsequent to issuance, was invalidated by 
a change in statutory or constitutional law, by a change in Board regulations, or by a final 
decision ofa court of competent jurisdiction. Prior written advice may not be relied upon 
subsequent to: (1) the effective date of a change in statutory or constitutional law and Board 
regulations or the date of a final decision ofa court of competent jurisdiction regardless that the 
Board did not provide notice of such action; or (2) the person receiving a subsequent writing 
notifying the person that the advice was not valid at the time it was issued or was subsequently 
rendered invalid. As generally used in this regulation, the term "written advice" includes both 
written advice provided in a written communication under subdivision (b) below and written 
advice provided in a prior audit of the person under subdivision (c) below. 

(b) Advice Provided in a Written Communication. 

(1) Advice from the Board provided to the person in a written communication must have 
been in response to a specific written inquiry from the person seeking relief from liability, or 
from his or her representative. To be considered a specific written inquiry for purposes of this 
regulation, representatives must identify the specific person for whom the advice is 
requested. Such inquiry must have set forth and fully described the facts and circumstances 
of the activity or transactions for which the advice was requested. 



(2) A person may write to the Board and propose a use tax reporting methodology for 
qualified purchases subject to use tax. If the Board concludes that the reporting method 
reflects the person's use tax liability for the defined population, then the Board may write to 
the person approving the use ofthe reporting method. The approval shall be subject to certain 
conditions. The following conditions shall be included in the approval: 

(A) The defined population of the purchases that will be included in the reporting 
method; 

(B) The percentage ofpurchases of the defined population that is subject to tax; 

(C) The length of time the writing shall remain in effect; 

(D) The definition of a significant or material change that will require rescinding the 
approved reporting method; and 

(E) Other conditions as required. 

The written approval of the use tax reporting methodology is void and shall not be relied upon 
for the purposes ofRevenue and Taxation Code section 6596 if the taxpayer files a claim for 
refund for tax that had been reported based upon this reporting method. 

(c) Written Advice Provided in a Prior Audit. Presentation of the person's books and records for 
examination by an auditor shall be deemed to be a written request for the audit report by the 
audited person and any person with shared accounting and common ownership with the audited 
person. If a prior audit report ofthe person requesting relief contains written evidence which 
demonstrates that the issue in question was examined, either in a sample or census (actual) 
review, such evidence will be considered "written advice from the Board" for purposes of this 
regulation. A census (actual) review, as opposed to a sample review, involves examination of 
100% of the person's transactions pertaining to the issue in question. For written advice 
contained in a prior audit of the person to apply to the person's activity or transaction in 
question, the facts and conditions relating to the activity or transaction must not have changed 
from those which occurred during the period ofoperation in the prior audit. Audit comments, 
schedules, and other writings prepared by the Board that become part of the audit work papers 
which reflect that the activity or transaction in question was properly reported and no amount 
was due are sufficient for a finding for relief from liability, unless it can be shown that the person 
seeking relief knew such advice was erroneous. 

For the purposes of this section a person is considered to have shared accounting and common 
ownership if the person: 

(1) Is engaged in the same line of business as the audited person, 

(2) Has common verifiable controlling ownership of 50% or greater ownership or has a 
common majority shareholder with the audited person, and 
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(3) Shares centralized accounting functions with the audited person. The audited person 
routinely follows the same business practices that are followed by each entity involved. 
Evidence that may indicate sharing ofcentralized accounting functions includes, but is not 
limited to, the following: 

(A) Quantifiable control of the accounting practices of each business by the common 
ownership or management that dictates office policies for accounting and tax return 
preparation. 

(B) Shared accounting staff or an outside firm who maintains books and records and 
prepares sales and use tax returns. 

(C) Shared accounting policies and procedures. 

These requirements must be established as existing during the periods for which relief is sought. 
A subsequent written notification stating that the advice was not valid at the time it was issued or 
was subseguently rendered invalid to any party with shared accounting and common ownership, 
including the audited party, serves as notification to all parties with shared accounting and 
common ownership, including the audited party, that the prior written advice may not be relied 
upon as of the notification date. 

(d) Annotations and Legal Rulings of Counsel. Advice from the Board provided to the person in 
the form ofan annotation or legal ruling of counsel shall constitute written advice only if: 

(1) The underlying legal ruling of counsel involving the fact pattern at issue is addressed to 
the person or to his or her representative under the conditions set forth in subdivision (b) 
above; or 

(2) The annotation or legal ruling of counsel is provided to the person or his or her 
representative by the Board within the body of a written communication and involves the 
same fact pattern as that presented in the subject annotation or legal ruling of counsel. 

(e) Trade or Industry Associations or Franchisors. A trade or industry association requesting 
advice on behalf of its member(s) must identify and include the specific member name(s) for 
whom the advice is requested for relief from liability under this regulation. A franchisor 
requesting advice on behalf of its franchisee(s) must identify and include the specific franchisee 
name(s) for whom the advice is requested for relief from liability under this regulation. 

For an identified trade or industry member or franchisee to receive relief based on advice 
provided in the written communication to the trade or industry association or franchisor, the 
activity or transactions in question must involve the same facts and circumstances as those 
presented in the written inquiry by the association or franchisor. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Section 6596, 
Revenue and Taxation Code. 
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State of California 	 Board of Equalization 

Memorandum 

To 	 Craig Tarpenning Date April 1, 2014 
Office of Administrative Law 
300 Capitol Mall, Suite 1250 
Sacramento, CA 95814 

From 	 Richard Bennion 
Regulations Coordinator 
Board Proceedings Division, MIC: 80 

Subject 	 OAL File No. 2014-0313-02S 
Regulations 1705, ReliefFrom Liability 

The Office of Administrative Law (OAL) is authorized to make the following substitutions 
and corrections in connection with the above-referenced rulemaking file: 

1. On the Form 400 in Box B4 Please add in "December 24,2013 to January 16, 2014/1. 

If you have any questions or comments, please notifY me at (916) 445-2130 or email at 
Richard.Bennion:1V,boe.ca.gov . 

REB 

http:Richard.Bennion:1V,boe.ca.gov


CALIFORNIA REGULATORY NOTICE REGISTER 2014, VOLUME NO. 16-Z 


tion of the carcinogcnicity classifications used by 
IARC, and the Monographs development and peer 
rcvicw by the intcrnational Working Groups ofscientif
ic experts convened by IARC, may be found at the 
following URL: http://monographs.iarc.fr/ENG/ 
Preamble/CuITentPreamble.pdf( IARC Preamble). 

The basis for the listing ofpule gone was described in 
a public notice published in the February 7, 2014, issue 
of the California RegulatOlY Notice Register (Register 
2014, No. 6-Z). The title of the notice was "Notice of 
Intent to List Pulegone by the Labor Code Mechanism." 
The publication ofthe notice initiated a public comment 
period that closed on March 10, 2014. We received one 
public comment. Responses to that comment are posted 
on our website at: http://www.oehha.ca.gov/prop65/ 
CRNR noticesladmin listinglintent to list/noilLC 
set20 pulegone.html. 

A complete, updated Proposition 65 list is published 
c1sewhere in this issue of the California Regulator}' 
Notice Register and is available on the OEHHA website 
athttp://www.oehha.ca.gov/prop65.html. 

Chemical CAS No. Toxicological Listing 

Endpoint Mechanism2 

Pulegone 89-82-7 cancer LC 

SUMMARY OF REGULATORY 
ACTIONS 

REGULATIONS FILED WITH 
SECRETARY OF STATE 

This Summary of Regulatory Actions lists regula
tions filed with the Secretary of State on the dates indi
cated. Copies of the regulations may be obtained by 
contacting the agency or from the Secretary of State, 
Archives, 10200 Street, Sacramento, CA 95814, (916) 
653-7715. Please have the agency name and the date 
filed (see below) when making a request. 

File# 20 14--0313-02 
BOARD OF EQUALIZATION 
Relief From Liability 

The Board of Equalization amended section 1705 of 
title 18 of the California Code of Regulations to extend 
the relief of liability for the payment of sales and use 

2 Listing mechanism: LC "Labor Code" mechanism (Labor 

Code sections 63R2(b)( I) and (d)). 


710 

taxes, including penalties and interest, when the liabil
ity resulted from the failure to make a timely return in 
reliance upon written advice given by the Board of 
Equalization to a person with shared accounting and 
common ownershi p with the audited person. 

Title 18 
California Code ofRegulations 
AMEND: 1705 
Filed 04/02/20 14 
Effective 07/01/2014 
Agency Contact: 

Richard E. Bennion (916)445-2130 

File#20 14-0328-02 
CALIFORNIA ALTERNATIVE ENERGY AND 
ADVANCED TRANSPORTATION FINANCING 
AUTHORITY 
Sales and Use Tax Exclusion Program 

The California Alternative Energy and Advanced 
Transportation Financing Authority submitted this 
emergency rulemaking readoption action to maintain 
the effectiveness of the amendments to seven sections 
in title 4 ofthe California Code ofRegulations that were 
approved in OAL File No. 2013-0927-06E. The emer
gency regulations incorporated "advanced manufactur
ing" processes, as authorized in SB 1128 (Stats.20 12, c. 
677), into the existing sales and use tax exclusion pro
gram already available for manufacturers ofalternative 
source products and advanced transportation products. 
The emergency regulations also clarified eligibility and 
evaluation criteria for reviewing applications from 
manufacturers ofenergy efficiency products, which are 
considered alternative source products, and make a 
number ofadministrative changcs. 

Title 4 
California Code ofRegulations 
AMEND: 10030, 10031, 10032, 10033, 10034, 
10035,10036 
Filed 04/03/20 14 
Effective 04/03/20 14 
Agency Contact: Alejandro Ruiz (916) 651-5101 

File# 20 14-0305-03 
CALIFORNIA HORSE RACING BOARD 
Application for License to Operate a Mini-satellite 
Wagering Facility 

This rulemaking action increases the tenn ofa license 
to operate a mini-satellite horse racing wagering facil
ity from two years to five years, consistent with amend
ment of Business and Professions Code section 
19605.25(h) by Senate Bill 305(Chapter 334, Statutes 
of20l1 ). 

http:Stats.20
http://www.oehha.ca.gov/prop65
http://monographs.iarc.fr/ENG
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VERIFICATION 

I, Richard E. Bennion, Regulations Coordinator of the State Board ofEqualization, state 
that the rulemaking file ofwhich the contents as listed in the index is complete, and that 
the record was closed on March 13,2014 and that the attached copy is complete. 

I declare under penalty of perjury under the laws of the State of California that the 
foregoing is true and correct. 

#~Ct)(b~March 13, 2014 

Richard E. Bennion 
Regulations Coordinator 
State Board of Equalization 



Final Statement of Reasons for the Adoption of the 


Proposed Amendments to California Code of Regulations, 


Title 18, Section 1705, ReliefFrom Liability 


Update of Information in the Initial Statement of Reasons 

The State Board of Equalization (Board) held a public hearing regarding the proposed 
amendments to California Code of Regulations, title 18, section (Regulation) 1705, Relief 
From Liability, on December 17, 2013. During the public hearing, the Board was 
informed that Board staff made a minor error in the text of the proposed amendments to 
Regulation 1705 published on the Board's website and made available to the public 
during the notice and comment period. Specifically, staff inadvertently failed to show 
that, during the August 13,2013, Business Taxes Committee (BTC) meeting, the Board 
approved amendments replacing the phrase ''that person" with the phrase "those persons" 
at the end of the second paragraph in subdivision (a) of the regulation, as shown in the 
agenda for the August 13,2013, BTC meeting attached to Formal Issue Paper 13-006 and 
exhibit 2 to Formal Issue Paper 13-006. 

As a result, during the December 17,2013, public hearing, the Board authorized staff to 
make the text of the proposed amendments to Regulation 1705 consistent with the text of 
the proposed amendments to Regulation 1705 that the Board approved on August 13, 
2013, by replacing the phrase "that person" with the phrase ''those persons" at the end of 
the second paragraph in subdivision (a) of the regulation. The Board also directed staff to 
make the text of the proposed amendments to Regulation 1705, with the substantially 
related change clearly indicated, available to the public for at least 15 days prior to 
adoption, as required by Government Code section 11346.8, subdivision (c). 

On December 24,2013, the Board made the revised text ofthe proposed amendments to 
Regulation 1705, with the change discussed above clearly indicated, available to the 
interested parties and posted the revised text on its website at www.boe.c.a.gov. During 
the Board's January 16,2014, meeting, the Board unanimously voted to adopt the 
proposed amendments to Regulation 1705 with the change discussed above. The Board 
did not receive any written comments regarding the proposed regulatory action and no 
interested parties appeared at the public hearing on December 17, 2013, or the Board 
meeting on January 16,2014, to comment on the proposed regulatory action. 

The factual basis, specific purpose, and necessity for, the problem to be addressed by, and 
the anticipated benefits from the adoption of the proposed amendments to Regulation 
1705 are the same as provided in the initial statement of reasons. The Board anticipates 
that the proposed amendments to Regulation 1705 will promote fairness and benefit 
taxpayers, Board staff, and the Board by clarifying that relief, under Revenue and 
Taxation Code section 6596, can apply to a person who the Board would reasonably 
expect to rely on written advice provided by Board staff in a prior audit of another related 
person because the two persons are: 
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• 	 In the same industry; 
• 	 Under common ownership; and 
• 	 Share accounting functions and accounting staff. 

The adoption of the proposed amendments to Regulation 1705 is not mandated by federal 
law or regulations. There is no previously adopted or amended federal regulation that is 
identical to Regulation 1705. 

The Board did not rely on any data or any technical, theoretical, or empirical study, 
report, or similar document in proposing or adopting the proposed amendments to 
Regulation 1705 that was not identified in the initial statement of reasons, or which was 
otherwise not identified or made available for public review prior to the close of the 
public comment period. 

In addition, the factual basis has not changed for the Board's initial determination that the 
proposed regulatory action will not have a significant adverse economic impact on 
business and the Board's economic impact assessment, which determined that the 
Board's proposed regulatory action: 

• 	 Will neither create nor eliminate jobs in the State of California; 
• 	 Nor result in the elimination of existing businesses; 
• 	 Nor create or expand business in the State of California; and 
• 	 Will not affect the benefits of Regulation 1705 to the health and welfare of 

California residents, worker safety, or the state's environment. 

The proposed regulation may affect small business. 

No Mandate on Local Agencies or School Districts 

The Board has determined that the adoption of the proposed amendments to Regulation 
1705 does not impose a mandate on local agencies or school districts. 

Public Comments 

The Board did not receive any written comments regarding the proposed regulatory 
action and no interested parties appeared at the public hearing on December 17,2013, or 
the Board meeting on January 16,2014, to comment on the proposed regulatory action. 

Determinations Regarding Alternatives 

By its motion on January 16,2014, the Board determined that no alternative to the 
proposed amendments to Regulation 1705 would be more effective in carrying out the 
purposes for which the amendments are proposed, would be as effective and less 
burdensome to affected private persons than the adopted amendments, or would be more 
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cost effective to affected private persons and equally effective in implementing the 
statutory policy or other provisions of law. 

The Board did not reject any reasonable alternatives to the proposed amendments to 
Regulation 1705 that would lessen any adverse impact the proposed amendments may 
have on small business. 

No reasonable alternatives have been identified and brought to the Board's attention that 
would lessen any adverse impact the proposed action may have on small business, be 
more effective in carrying out the purposes for which the action is proposed, would be as 
effective and less burdensome to affected private persons than the proposed action, or 
would be more cost effective to affected private persons and equally effective in 
implementing the statutory policy or other provision of law than the proposed action. 
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Updated Informative Digest for the State Board of Equalization's 


Adoption of Proposed Amendments to California Code of Regulations, 


Title 18, Section 1705, ReliefFrom Liability 


The State Board of Equalization (Board) held a public hearing regarding the proposed 
amendments to California Code of Regulations, title 18, section (Regulation) 1705, Relief 
From Liability, on December 17, 2013. During the public hearing, the Board was 
informed that Board staff made a minor error in the text of the proposed amendments to 
Regulation 1705 published on the Board's website and made available to the public 
during the notice and comment period. Specifically, staff inadvertently failed to show 
that, during the August 13, 2013, Business Taxes Committee (BTC) meeting, the Board 
approved amendments replacing the phrase "that person" with the phrase "those persons" 
at the end of the second paragraph in subdivision (a) of the regulation, as shown in the 
agenda for the August 13,2013, BTC meeting attached to Formal Issue Paper 13-006 and 
exhibit 2 to Formal Issue Paper 13-006. 

As a result, during the December 17, 2013, public hearing, the Board authorized staff to 
make a the text of the proposed amendments to Regulation 1705 consistent with the text 
of the proposed amendments to Regulation 1705 that the Board approved on August 13, 
2013, by replacing the phrase ''that person" with the phrase ''those persons" at the end of 
the second paragraph in subdivision (a) of the regulation. The Board also directed staff to 
make the text of the proposed amendments to Regulation 1705, with the substantially 
related change clearly indicated, available to the public for at least 15 days prior to 
adoption, as required by Government Code section 11346.8, subdivision (c). 

On December 24,2013, the Board made the revised text of the proposed amendments to 
Regulation 1705, with the change discussed above clearly indicated, available to the 
interested parties and posted the revised text on its website at www.boe.c.a.gov. Also, 
during the Board's January 16,2014, meeting, the Board unanimously voted to adopt the 
proposed amendments to Regulation 1705 with the change discussed above. 

Ibe Board did not receive any written comments regarding the proposed regulatory 
action and no interested parties appeared at the public hearing on December 17,2013, or 
the Board meeting on January 16,2014, to comment on the proposed regulatory action. 
There have not been any changes to the applicable laws or the effects of, the objectives 
of, and anticipated benefits from the adoption of the proposed amendments to Regulation 
1705 described in the informative digest included in the notice of proposed regulatory 
action. The informative digest included in the notice of proposed regulatory action 
provides: 

Current Law 

RTC section 6005 currently defines the term "person" for purposes of the 
Sales and Use Tax Law (Rev. & Tax. Code, § 6001 et seq.). It provides 
that the term includes "any individual, firm, partnership, joint venture, 
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limited liability company, association, social club, fraternal organization, 
corporation, estate, trust, business trust, receiver, assignee for the benefit 
of creditors, trustee, trustee in bankruptcy, syndicate, the United States, 
this state, any county, city and county, municipality, district, or other 
political subdivision of the state, or any other group or combination acting 
as a unit." 

Currently, under RTC section 6596, subdivision (a), if the Board finds that 
a person's failure to make a timely return or payment is due to the 
person's reasonable reliance on written advice from the Board, the person 
may be relieved of sales and use taxes and any penalties or interest added 
thereto (hereafter referred to as RTC section 6596 relief). Currently, 
under RTC section 6596, subdivision (b), a person's failure to make a 
timely return or payment is due to reasonable reliance on written advice 
from the Board only if the Board fmds that: 

• 	 The person submitted a written request to the Board for advice 
about whether a particular activity or transaction is subject to sales 
and use tax and fully described the specific facts and circumstances 
of the activity or transaction in the request; 

• 	 The Board responded to the written request for advice in writing 
and stated whether or not the described activity or transaction is 
subject to tax, or stated the conditions under which the activity or 
transaction is subject to tax; 

• 	 In reasonable reliance on the Board's written advice, the person 
did not charge sales tax reimbursement or collect use tax from his 
or her customers or pay a use tax on the described activity or 
transaction; and 

• 	 The liability for taxes due to the failure to make a timely return or 
payment applied to a particular activity or transaction which 
occurred before the Board rescinded or modified the written advice 
or the Board's earlier written advice ceased to be valid due to a 
change in the law. 

Also, currently, RTC section 6596, subdivision (d), generally provides that 
"[0]nly the person making the written request shall be entitled to rely on 
the [B]oard's written advice to that person." 

Regulation 1705 implements, interprets, and makes specific the provisions 
ofRTC section 6596. As relevant here: 

• 	 Regulation 1705, subdivision (b)(1), currently requires that a 
representative's written request for advice identify the specific 
person for whom the advice is requested in order for the identified 
person to rely on the advice in the Board's written response to the 
representative for RTC section 6596 relief; 
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• 	 Regulation 1705, subdivision (c) currently applies to audits, states 
that the "[p]resentation of [a] person's books and records for 
examination by an auditor shall be deemed to be a written request 
for the audit report," and prescribes the circumstances under which 
an audit report may be relied upon for RTC section 6596 relief; 
and 

• 	 Regulation 1705, subdivision (a), currently provides that "[w]ritten 
advice from the Board which was received during a prior audit of 
the person under the conditions set forth in subdivision (c) below, 
may be relied upon by the person audited or by a legal or statutory 
successor to that person." 

Also, as relevant here, subdivision (e) was added to Regulation 1705 in 
1999 to explain the circumstances under which a trade or industry 
association may request written advice on behalf of its members so that 
the members can rely on the written advice for RTC section 6596 relief. 
And, subdivision (e) of Regulation 1705 was amended in 2009 to explain 
the circumstances under which a franchisor may request written advice on 
behalf of its franchisees so that the franchisees can rely on the written 
advice for RTC section 6596 relief. Subdivision (e) currently provides 
that: 

A trade or industry association requesting advice on behalf of its 
member(s) must identify and include the specific member name(s) for 
whom the advice is requested for relief from liability under this regulation. 
A franchisor requesting advice on behalf of its franchisee(s) must identify 
and include the specific franchisee name(s) for whom the advice is 
requested for relief from liability under this regulation. 

For an identified trade or industry member or franchisee to receive relief 
based on advice provided in the written communication to the trade or 
industry association or franchisor, the activity or transactions in question 
must involve the same facts and circumstances as those presented in the 
written inquiry by the association or franchisor. 

As a result, a person cannot generally obtain RTC section 6596 reliefby 
relying on written advice the Board gave to another person, even if their 
activities or transactions are similar. However, Regulation 1705 does 
currently allow a person to obtain R TC section 6596 relief by relying on 
written advice the Board gave to the person's representative, trade or 
industry association, or franchisor under specified circumstances. 

Effect, Objective, and Benefits of the Proposed Amendments to 
Regulation 1705 

Needfor Clarification 
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The Board conducted a hearing regarding a sales and use tax appeal filed 
by a business entity (hereafter referred to as ABC). During the hearing, 
ABC indicated that it followed written advice provided during the Board's 
prior audit of another business entity (hereafter referred to as XYZ). ABC 
stated that ownership of XYZ was similar to ABC, and that the two 
companies engaged in the same type of business in the same industry and 
shared a common accounting department. Also, records indicated that 
XYZ and ABC were related entities because XYZ owned more than 50 
percent of ABC. Therefore, during the hearing, ABC argued that written 
advice provided to XYZ during its prior audit was indirectly provided to 
ABC as well, and that ABC should be permitted to rely on the written 
advice for RTC section 6596 relief. In response to ABC's arguments, the 
Board referred an issue to the Board's Business Tax Committee for further 
development. The issue was whether RTC section 6596 relief should only 
be available to the person who actually received the written advice from 
the Board or that person's legal or statutory successor under certain 
circumstances, such as those presented in ABC's appeal. 

Business Taxes Committee staff subsequently reviewed the facts of 
ABC's appeal discussed above. First, staff found that when two persons 
in the same industry are under common ownership and share accounting 
functions and accounting staff, and the accounting staff presents one of the 
person's books and records to Board staff during an audit, then it would be 
reasonable for the accounting staff, under the direction ofa common 
controlling ownership, to rely on the Board's written advice regarding the 
application oftax to the activities or transactions at issue in the audit 
report when conducted by the audited person and the related person. 
Second, staff found that, in this specific factual situation, the presentation 
of the audited person's books and records should be deemed to be a 
written request for the audit report by both the audited person and the 
related person so that RTC section 6596 reliefwill apply to a liability the 
audited person or the related person (having the above characteristics) 
incurs due to either of their reasonable reliance on the written advice 
Board staffprovided in the audit report. Therefore, staff determined that it 
was necessary to clarify Regulation 1705 accordingly. 

However, the facts ofABC's appeal did not concern ABC's reliance on 
written advice requested under the circumstances described in Regulation 
1705, subdivision (b). Also, Business Taxes Committee staff found that 
Regulation 1705, subdivision (b) already provides a procedure to request 
written advice from the Board that identifies two related persons, such as 
ABC and XYZ, by name, so that both persons can subsequently rely upon 
the written advice for R TC section 6596 relief. And, staff found that 
continuing to require a request for written advice submitted on behalfof 
two related persons to comply with the procedures in Regulation 1705, 
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subdivision (b), is consistent with the procedures in Regulation 1705, 
subdivision (e) (quoted above) regarding a trade or industry association's 
or franchisor's request for written advice on behalf of its member( s) or 
franchisee(s). Therefore, staff did no[t] detennine that there was a need to 
further clarify when related persons may rely on written advice requested 
from the Board outside of the audit context. 

Interested Parties Process 

As a result, Business Taxes Committee staff drafted amendments to 
Regulation 1705, subdivisions (a) and (c). The draft amendments 
suggested adding language to the end of the first sentence in subdivision 
(c) to clarify that the presentation ofa person's books and records for 
examination by an auditor shall be deemed to be a written request for the 
audit report "by the audited person and any person with shared accounting 
and common ownership with the audited person." The draft amendments 
suggested adding language to the end of subdivision (c) to clearly 
prescribe the circumstances under which a person has shared accounting 
and common ownership with an audited person, and require that all of the 
circumstances exist at the time that an audit report is provided to the 
audited person in order for the person with shared accounting and 
common ownership to rely on the audit report for RTC section 6596 relief. 
The draft amendments also suggested amending subdivision (a) to clarify 
that written advice provided under the circumstances described in 
subdivision (c) may be relied upon by the person audited "or a person with 
shared accounting and common ownership with the audited person." 

Business Taxes Committee staff subsequently provided its draft 
amendments to Regulation 1705 to the interested parties and conducted 
interest parties meetings in April and May 2013 to discuss the draft 
amendments. During the April meeting, a participant questioned the 
requirement, discussed above, that a person have shared accounting and 
common ownership with an audited person at the time that an audit report 
is issued, in order for the person with shared accounting and common 
ownership to rely on the audited person's audit report for RTC section 
6596 relief. The participant expressed concern that the requirement was 
too narrow and might prevent a person that was not in business when an 
audit report was issued, but otherwise has shared accounting and common 
ownership with the audited person, from relying on the audit report for 
RTC section 6596 relief when it would seem reasonable to rely on the 
audit report under the circumstances. As a result, staff addressed the 
concern by revising its draft amendments to Regulation 1705, subdivision 
(c) so that a person only has to have shared accounting and common 
ownership with an audited person during the periods that the person is 
entitled to rely on the audited person's audit report for RTC section 6596 
relief. Staff also revised its draft amendments to add clarifying language 
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and making minor grammatical edits recommended by the interested 
parties during the May meeting. 

August 13,2013 Business Taxes Committee Meeting 

Subsequently, staff prepared Formal Issue Paper 13-006 and distributed it 
to the Board Members for consideration at the Board's August 13,2013, 
Business Taxes Committee meeting. Formal Issue Paper 13-006 
recommended that the Board propose to add language to the end of the 
first sentence in Regulation 1705, subdivision (c), to clarify that the 
presentation of a person's books and records for examination by an auditor 
shall be deemed to be a written request for the audit report "by the audited 
person and any person with shared accounting and common ownership 
with the audited person." The formal issue paper recommended that the 
Board propose to add language to the end of Regulation 1705, subdivision 
(c), to clearly prescribe the circumstances under which a person has shared 
accounting and common ownership with an audited person and require 
that a person have shared accounting and common ownership with an 
audited person during the periods that the person is entitled to rely on the 
audited person's audit report for RTC section 6596 relief. The formal 
issue paper also recommended that the Board amend Regulation 1705, 
subdivision (a), to clarify that written advice provided under the 
circumstances described in subdivision (c) may be relied upon by the 
person audited "or a person with shared accounting and common 
ownership with the audited person." 

At the conclusion of the Board's discussion of Formal Issue Paper 13-006 
during the August 13,2013, Business Taxes Committee meeting, the 
Board Members unanimously voted to propose the amendments to 
Regulation 1705 recommended in the formal issue paper. The Board 
determined that the proposed amendments to Regulation 1705 are 
reasonably necessary to have the effect and accomplish the objective of 
addressing the issue presented by the facts ofABC's appeal (discussed 
above) by clarifying that a person can rely on an audit report issued to 
another person for RTC section 6596 relief under limited circumstances 
that are similar to the circumstances in ABC's appeal. 

The Board anticipates that the proposed amendments to Regulation 1705 
will promote fairness and benefit taxpayers, Board staff, and the Board by 
clarifying that RTC section 6596 relief can apply to a person who the 
Board would reasonably expect to rely on written advice provided by 
Board staff in a prior audit of another related person because the two 
persons are: 

• In the same industry; 
• Under common ownership; and 
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• Share accounting functions and accounting staff. 

The Board has perfonned an evaluation of whether the proposed 
amendments to Regulation 1705 are inconsistent or incompatible with 
existing state regulations and detennined that the proposed amendments 
are not inconsistent or incompatible with existing state regulations. In 
addition, the Board has determined that there are no comparable federal 
regulations or statutes to Regulation 1705 or the proposed amendments to 
Regulation 1705. 
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BOARD COMMITTEE MEETING MINUTES STATE OF CALIFORNIA 

BOARD OF EQUALIZATION 

/!!!!!IIII! BOARD OF EQUALIZATION 

~ BUSINESS TAXES COMMITTEE MEETING MINUTES 
HONORABLE BETTY T. YEE, COMMITTEE CHAIR 


450 N STREET, SACRAMENTO 


MEETING DATE: AUGUST 13,2013, TIME: 10:00 A.M. 


ACTION ITEMS & STATUS REpORT ITEMS 

Agenda Item No: 1 

Title: Proposed Regulation 1705, ReliefofLiability. 

Issue: 
Should the Board amend Regulation 1705, Relief ofLiability, to extend to a person section 
6596 relief for reliance on a prior audit of another person if they are in the same industry, 
have a common controlling ownership and shared accounting functions? 

Committee Discussion: 
Staff introduced the issue and explained that the proposed amendments would extend relief of 
liability in situations involving reliance on the prior audit of another person provided they met 
the requirements established. 

Mr. Joseph Vinatieri representing Anderson Audio Visual addressed the Board. He stated the 
language of the amendments were narrowly crafted by staff and believes the changes, if 
approved, will no longer penalize taxpayers for following erroneous advice. He thanked the 
Board for their time on the matter. 

Ms. Mandel asked staff if there are similar regulations in the other tax programs of the Board 
and whether there is a plan to amend them to be consistent with the Sales and Use Tax program. 
Ms. Buehler of the Tax Policy Division stated amending regulations from other tax programs 
would be the next step after the Board approved staff recommendations. 

Committee Action: 
Upon motion by Mr. Horton and seconded by Ms. Mandel, without objection, the Committee 
approved and authorized for publication amendments to Regulation 1705, Relief of Liability. 
The Members then directed staff to amend similar regulations in other tax and fee programs. A 
copy of the proposed amendments to the regulation is attached. 
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Agenda Item No: 2 

Title: 	 Proposed Amendments to Regulation 1502, Computers, Programs, and 
Data Processing, and Report on Discussion of "Site Licenses." 

Action Item 1 

Proposed Amendments to Regulation 1502, Computers, Programs, and Data 
Processing. 

Issue: 
Request approval and authorization to publish proposed amendments to Regulation 1502, 
Computers, Programs, and Data Processing, to expressly clarify when a consumer purchases a 
non-custom computer program (hereafter, prewritten program) via an electronic download or 
load-and-Ieave transaction that does not include the transfer of tangible storage media, and also 
purchases a separate optional maintenance contract that includes the transfer of a backup copy of 
the same or similar prewritten program recorded on tangible storage media, then tax does not 
apply to the charge for the prewritten program itself, and tax applies to 50 percent of the lump
sum charge for the optional maintenance contract. 

Committee Discussion: 
Staff introduced the topic for discussion. Mr. Mark Nebergall, President, Software Finance and 
Tax Executives Council, also speaking on behalf of a broad-based California business coalition, 
expressed his opinion that Regulation 1502 inherently conflicts with the statutes regarding 
technology transfer agreements. Mr. Nebergall stated that the business community does not 
object to the proposed amendments but added that sellers of software do not generally package 
backup copies with optional maintenance contracts. Mr. Nebergall acknowledged that the 
proposal provides a partial resolution. 

Committee Action: 
Upon motion by Mr. Runner and seconded by Mr. Horton, without objection, the Committee 
approved and authorized for publication the proposed amendments to Regulation 1502, 
Computers, Programs, and Data Processing. A copy of the proposed amendments to Regulation 
1502 is attached. 

Discussion Item 1 

Report on Discussion of Site Licenses. 

Issue: 
Report on discussions with the software industry regarding whether it is necessary for the Board 
to amend Regulation 1502, Computers, Programs, and Data Processing, to clarify that any 
charges for "site licenses" to use a non-custom computer program (hereafter, prewritten 
program) recorded on tangible storage media should be excluded from the measure of tax, and, if 
so, the extent of the exclusion that should be provided by the regulation. 
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Committee Discussion: 
Staff stated that it met with interested parties to try to reach a consensus as to whether and to 
what extent site licenses should be excluded from the measure of tax. Staff explained that the 
meetings with interested parties have given staff a better understanding of the term "site license" 
and some of the common business practices of the software industry. Staff stated that it does not 
believe that the information provided thus far establishes that there are any other circumstances, 
which are not already described in Regulation 1502, subdivision (f)(1)(B) that would render the 
charges for the right to reproduce or copy a program as exempt or excluded from tax. Staff also 
noted that Regulation 1502, subdivision (f)(1)(B) is consistent with the Legal Department's 
historical treatment of site licenses. Furthermore, staff stated that it does not recommend any 
amendments be made to Regulation 1502 to clarify the application of tax to site licenses or 
define the term site license. 

Staff further explained that there was a general consensus that many site license issues could be 
effectively addressed by clarifying the record keeping requirements and the audit verification 
procedures related to the nontaxable sale of prewritten programs transferred via electronic 
download and load-and-Ieave transactions. Staff stated that it is continuing to work with the 
interested parties to provide clarifying guidance in the Audit Manual and is optimistic that an 
agreement can be reached regarding reasonable audit verification procedures for establishing the 
nontaxable sale of prewritten programs. 

Mr. Nebergall explained there is a fundamental disagreement with staff regarding whether a site 
license that allows a purchaser to make copies for use on other machines is a separate and 
distinct right. Mr. Nebergall stated that when tax is applied to all charges it is in conflict with the 
technology transfer agreement statutes. Mr. Nebergall indicated that the industry is moving 
away from providing software on tangible storage media and that this issue only arises when the 
initial sale of the software is on tangible media. Mr. Nebergall also requested that the Board 
direct staff to work on guidance regarding software sold on tangible personal property other than 
a separate tangible storage medium (i.e., what staff generally refers to as "embedded software"). 

Ms. Therese Twomey, representing the California Taxpayers Association (CaITax), explained 
that CalTax and the telecommunications and oil industries are working with the Property Tax 
Department regarding embedded software and expressed the need for guidance for sales and use 
tax purposes as well. 

In response to the speakers' comments, staff explained that when the object of the contract is 
tangible personal property, a site license for the right to use that product is not a transfer of a 
separate and distinct right. With respect to embedded software, staff stated that property taxes 
and sales and use taxes are separate issues. Staff also noted that it has not expanded discussions 
beyond the two focused issues and acknowledged there is current ongoing litigation. 

Mr. Horton stated that if the issue were bifurcated between an audit and legal issue that a 
possible solution could be found with audit guidance. Mr. Horton further suggested that staff 
develop Audit Manual guidance that will provide sample language which may be included in a 
sales agreement to reflect the parties' intent to transfer the software electronically without the 
transfer of tangible personal property. Ms. Yee directed staff to develop a timeline for the 
proposed audit manual guidelines and, respecting confidentiality, look at the cases currently held 
in abeyance, pending the technology transfer agreement issue, to determine if they may contain 
guidance with respect to electronic transfers of software. 
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Regulation 1705. ReliefofLiability. 

Reference: Section 6596, Revenue and Taxation Code. 

(a) IN GENERAL. A person may be relieved from the liability for the payment of sales and use 

taxes, including any penalties and interest added to those taxes, when that liability resulted from 

the failure to make a timely return or a payment and such failure was found by the Board to be 

due to reasonable reliance on: 

(1) Written advice given by the Board under the conditions set forth in subdivision (b) below, 

or 

(2) Written advice in the form of an annotation or legal ruling of counsel under the conditions 

set forth in subdivision (d) below; or 

(3) Written advice given by the Board in a prior audit under the conditions set forth in 

subdivision (c) below. As used in this regulation, the term "prior audit" means any audit 

conducted prior to the current examination where the issue in question was examined. 

Written advice from the Board may only be relied upon by the person to whom it was originally 

issued or a legal or statutory successor to that person. Written advice from the Board which was 

received during a prior audit of the person under the conditions set forth in subdivision (c) 

below, may be relied upon by the person audited or a person with shared accounting and 

common ownership with the audited person or by a legal or statutory successor to those persons. 

The term "written advice" includes advice that was incorrect at the time it was issued as well as 

advice that was correct at the time it was issued, but, subsequent to issuance, was invalidated by 

a change in statutory or constitutional law, by a change in Board regulations, or by a final 

decision of a court of competent jurisdiction. Prior written advice may not be relied upon 

subsequent to: (l) the effective date of a change in statutory or constitutional law and Board 

regulations or the date of a final decision of a court of competent jurisdiction regardless that the 

Board did not provide notice of such action; or (2) the person receiving a subsequent writing 

notifying the person that the advice was not valid at the time it was issued or was subsequently 

rendered invalid. As generally used in this regulation, the term "written advice" includes both 

written advice provided in a written communication under subdivision (b) below and written 

advice provided in a prior audit of the person under subdivision (c) below. 

(b) ADVICE PROVIDED IN A WRITTEN COMMUNICATION. 

(l) Advice from the Board provided to the person in a written communication must have been 

in response to a specific written inquiry from the person seeking relief from liability, or from his 

The proposed amendments contained in this document may not be adopted. Any revisions that are adopted may differ from this 
text. 



Proposed Revisions to Regulation 1705 Page 2 of 4 

or her representative. To be considered a specific written inquiry for purposes of this regulation, 

representatives must identify the specific person for whom the advice is requested. Such inquiry 

must have set forth and fully described the facts and circumstances of the activity or transactions 

for which the advice was requested. 

(2) A person may write to the Board and propose a use tax reporting methodology for qualified 

purchases subject to use tax. If the Board concludes that the reporting method reflects the 

person's use tax liability for the defined population, then the Board may write to the person 

approving the use of the reporting method. The approval shall be subject to certain conditions. 

The following conditions shall be included in the approval: 

(A) The defined population of the purchases that will be included in the reporting method; 

(B) The percentage ofpurchases of the defined popUlation that is subject to tax; 

(C) The length of time the writing shall remain in effect; 

(D) The definition ofa significant or material change that will require rescinding the approved 

reporting method; and 

(E) Other conditions as required. 

The written approval of the use tax reporting methodology is void and shall not be relied upon 

for the purposes ofRevenue and Taxation Code section 6596 if the taxpayer files a claim for 

refund for tax that had been reported based upon this reporting method. 

(c) WRITTEN ADVICE PROVIDED IN A PRIOR AUDIT. Presentation of the person's 

books and records for examination by an auditor shall be deemed to be a written request for the 

audit report;· by the audited person and any person with shared accounting and common 

ownership with the audited person. If a prior audit report of the person requesting relief contains 

written evidence which demonstrates that the issue in question was examined, either in a sample 

or census (actual) review, such evidence will be considered "written advice from the Board" for 

purposes of this regulation. A census (actual) review, as opposed to a sample review, involves 

examination of 100% of the person's transactions pertaining to the issue in question. For written 

advice contained in a prior audit to apply to the person's activity or transaction in question, the 

facts and conditions relating to the activity or transaction must not have changed from those 

which occurred during the period ofoperation in the prior audit. Audit comments, schedules, and 

other writings prepared by the Board that become part of the audit work papers which reflect that 

the activity or transaction in question was properly reported and no amount was due are 

sufficient for a finding for relief from liability, unless it can be shown that the person seeking 

relief knew such advice was erroneous. 

The proposed amendments contained in this document may not be adopted. Any revisions that are adopted may differ from this 
text. 
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For the purposes ofthis section a person is considered to have shared accounting and common 

ownership if the person: 

(1) Is engaged in the same line of business as the audited person, 

(2) Has common verifiable controlling ownership of 50% or greater ownership or a common 

majority shareholder with the audited person, and 

(3) Shares centralized accounting functions with the audited person. The audited person 

routinely follows the same business practices that are followed by each entity involved. 

Evidence that may indicate sharing of centralized accounting functions includes, but is not 

limited to, the following: 

(A) Quantifiable control of the accounting practices of each business by the common 

ownership or management that dictates office policies for accounting and tax 

return preparation. 

(B) Shared accounting staff or an outside firm who maintain books and records and 

prepares sales and use tax returns 

(C) Shared accounting policies and procedures. 

These requirements must be established as existing during the periods for which relief is sought. 

A subsequent written notification stating that the advice was not valid at the time it was issued or 

was subsequently rendered invalid to any party with shared accounting and common ownership, 

including the audited party, serves as notification to all parties with shared accounting and 

common ownership, including the audited party, that the prior written advice may not be relied 

upon as of the notification date. 

(d) ANNOTATIONS AND LEGAL RULINGS OF COUNSEL. Advice from the Board 

provided to the person in the form of an annotation or legal ruling of counsel shall constitute 

written advice only if: 

(1) The underlying legal ruling of counsel involving the fact pattern at issue is addressed to the 

person or to his or her representative under the conditions set forth in subdivision (b) above; or 

(2) The annotation or legal ruling of counsel is provided to the person or his or her 

representative by the Board within the body of a written communication and involves the same 

fact pattern as that presented in the subject annotation or legal ruling of counsel. 

(e) TRADE OR INDUSTRY ASSOCIATIONS OR FRANCHISORS. A trade or industry 

association requesting advice on behalf of its member(s) must identify and include the specific 

The proposed amendments contained in this document may not be adopted. Any revisions that are adopted may differ from this 
text. 
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member name( s) for whom the advice is requested for relief from liability under this regulation. 

A franchisor requesting advice on behalf of its franchisee(s) must identify and include the 

specific franchisee name(s) for whom the advice is requested for relief from liability under this 

regulation. 

For an identified trade or industry member or franchisee to receive relief based on advice 

provided in the written communication to the trade or industry association or franchisor, the 

activity or transactions in question must involve the same facts and circumstances as those 

presented in the written inquiry by the association or franchisor. 

The proposed amendments contained in this document may not be adopted. Any revisions that are adopted may differ from this 
text. 
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Regulation 1502. Computers, Programs, and Data Processing. 

Reference: Sections 995.2,6006.6007,6010,6010.9.6011,6012,6015. and 6016. Revenue and Taxation 
Code. 

(a) In General. "Automatic data processing services" are those rendered in performing all or 
part of a series ofdata processing operations through an interacting assembly of procedures, 
processes, methods, personnel, and computers. 

Automatic data processing services may be provided by manufacturers of computers, data 
processing centers, systems designers, consultants, software companies, etc. In addition, there 
are banks and other businesses which own or lease computers and use them primarily for their 
own purposes but occasionally provide services to others. Businesses rendering automatic data 
processing services will be referred to herein as "data processing firms." 

(b) Definition of Terms. 

(1) Application. The specific job performance by an automatic data processing installation. 
For example, data processing for a payroll may be referred to as a payroll application. 

(2) Coding. The list, in computer code, of the successive computer instructions representing 
successive computer operations for solving a specific problem. 

(3) Computer. A computer is an electronic device (including word processing equipment 
and testing equipment) or combination of components, which is programmable and which 
includes a processor (central processing unit or microprocessor), internal memory, and input 
and output connections. Manufacturing equipment which incorporates a computer is a 
computer for purposes of this regulation. However, the term does not include manufacturing 
equipment which operates under the control ofmechanical or electronic accessories, the 
attachment to the equipment ofwhich is required for the machine to operate. An electronic 
device otherwise qualifying as a computer remains a computer even though it may be used 
for information processing, data acquisition, process control or for the control of 
manufacturing machinery or equipment. 

(4) Custom Computer Program and Programming. A computer program prepared to the 
special order of the customer. A program prepared to the special order of the customer 
qualifies as a custom program even though it may incorporate preexisting routines, utilities or 
similar program components. It includes those services represented by separately stated 
charges for modifications to an existing prewritten program which are prepared to the special 
order of the customer. 

(5) Data Entry (including Encoding). Recording information in or on storage media by 
punching the holes or inserting magnetic bits to represent letters, digits, and special 
characters. 
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(6) Digital Pre-Press Instruction. The creation of original infonnation in electronic fonn by 
combining more than one computer program into specific instructions or infonnation 
necessary to prepare and link files for electronic transmission for output, within the printing 
industry, to film, plate, or direct to press, which is then transferred on electronic media such 
as tape or compact disc. 

(7) Input. The infonnation or data transferred, or to be transferred, from storage media into 
the internal storage ofthe computer. 

(8) Output. The infonnation transferred from the internal storage of the computer to storage 
media or tabulated listing. 

(9) Prewritten Program. A program held or existing for general or repeated sale or lease. 
The tenn also includes a program developed for in-house use which is subsequently offered 
for sale or lease as a product. 

(10) Program. "Program" is the complete plan for the solution of a problem, i.e., the 
complete sequence of automatic data processing equipment instructions necessary to solve a 
problem, and includes both systems and application programs and subdivisions thereof. 
"Subdivision" includes, without limitation, assemblers, compilers, generators, procedures, 
functions, routines, and utility programs. "Problem" means and includes any problem that 
may be addressed or resolved by a program or subdivision; and the "problem" addressed 
need not constitute the full array of a purchaser's or user's problems, requirements, and 
desired features. "Problem" further includes, without limitation, any problem associated 
with: infonnation processing; the manipulation or storage of data; the input or output of data; 
the transfer of data or programs, including subdivisions; the translation of programs, 
including subdivisions, into machine code; defining procedures, functions, or routines; 
executing programs or subdivisions that may be invoked within a program; and the control of 
equipment, mechanisms, or special purpose hardware. 

(11) Proof Listing. A tabulated listing of input. 

(12) Source Documents. A document supplied by a customer of a data processing firm from 
which basic data are extracted (e.g., sales invoice). 

(13) Storage Media. Includes hard disks, floppy disks, diskettes, magnetic tape, cards, paper 
tape, drums and other devices upon which information is recorded. 

(c) Basic Applications ofTax. 

(1) The transfer of title, for a consideration, of tangible personal property, including property 
on which or into which infonnation has been recorded or incorporated, is a sale subject to 
tax. 

(2) Charges for producing, fabricating, processing, printing, imprinting or otherwise 
physically altering, modifying or treating consumer-furnished tangible personal property 
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(cards, tapes, disks, etc.), including charges for recording or otherwise incorporating 
infonnation on or into such tangible personal property, are generally subject to tax. 

(3) A transfer for a consideration of the title or possession of tangible personal property 
which has been produced, fabricated, or printed to the special order ofthe customer, 
including property on which or into which infonnation has been recorded or incorporated, is 
generally a sale subject to tax. However, if the contract is for the service ofresearching and 
developing original infonnation for a customer, tax does not apply to the charges for the 
service. The tangible personal property used to transmit the original infonnation is merely 
incidental to the service. 

(4) Charges for the transfer of computer-generated output are subject to tax where the true 
object of the contract is the output and not the services rendered in producing the output. 
Examples include artwork, graphics, and designs. However, the transfer by the seller of the 
original infonnation created by digital pre-press instruction is not subject to tax if the original 
infonnation is a custom computer program as explained in subdivision (f)(2)(F). 

(5) Charges for processing customer-furnished infonnation (sales data, payroll data, etc.) are 
generally not subject to tax. (For explanation and specific application of tax, see subdivision 
(d).) 

(6) Leases of tangible personal property may be subject to tax under certain conditions. (See 
Regulation 1660 for application of tax to leases.) 

(7) Charges made for the use ofa computer, on a time-sharing basis, where access to the 
computer is by means of remote telecommunication, are not subject to tax (See subdivision 
(i).) 

(8) Generally, data processing finns are consumers of all tangible personal property, 
including cards and fonns, which they use in providing nontaxable services unless a separate 
charge is made to customers for the materials, in which case tax applies to the charge made 
for the materials. 

(d) Manipulation of Customer-Furnished Infonnation as Sale or Service. 

(1) GeneraL Generally tax applies to the conversion of customer-furnished data from one 
physical fonn of recordation to another physical fonn ofrecordation. However, if the 
contract is for the service ofdeveloping original infonnation from customer-furnished data, 
tax does not apply to the charges for the service. The tangible personal property used to 
transmit the original infonnation is merely incidental to the service. 

(2) Data Entry and Verification. This covers situations where a data processing finn's 
agreement provides only for data entry, data verification, and proof listing ofdata, or any 
combination of these operations. It does not include contracts under which these services are 
perfonned as steps in processing of customer-furnished infonnation as discussed under 
subdivision (d)( 5). 
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Agreements providing solely for date entry and verification, or data entry providing a proof 
list andlor verifying ofdata are regarded as contracts for the fabrication of storage media and 
sale of proof lists. Charges therefor are taxable, whether the storage media are furnished by 
the customer or by the data processing firm. Tax also applies to charges tor the imprinting of 
characters on a document to be used as the input medium in an optical character recognition 
system. The tax application is the same regardless of which type of storage media is used in 
the operation. 

(3) Addressing (Including Labels) for Mailing. Where the data processing firm addresses, 
through the use of its computer or otherwise, material to be mailed, with names and 
addresses furnished by the customer or maintained by the data processing firm tor the 
customer, tax does not apply to the charge for addressing. Similarly, where the data 
processing firm prepares, through the use of its computer or otherwise, labels to be affixed to 
material to be mailed, with names and addresses furnished by the customer or maintained by 
the data processing firm for the customer, tax does not apply to the charge for producing the 
labels, whether or not the data processing firm itself affixes the labels to the material to be 
mailed. (For the sale of mailing list by the proprietor or such list as a sale of tangible 
personal property or as a nontaxable addressing, see Regulation 1504 "Mailing-Services.") 

(4) Microfilming and Photorecording. Tax applies to charges for microfilming or 
photorecording except, as provided in subdivision (d)(5), where the microfilming or 
photorecording is done under a contract for the processing of customer-furnished 
information. Tax applies to a contract where data on magnetic tape are converted into 
combinations of alphanumeric printing, curve plotting andlor line drawings, and put on 
microfilm or photorecording paper. 

(5) Processing of Customer-Furnished Information. 

(A) "Processing ofcustomer-furnished information" means the developing of original 
information from data furnished by the customer. Examples of automatic data 
processing processes which result in original information are summarizing, computing, 
extracting, sorting and sequencing. Such processes also include the updating of a 
continuous file of information maintained by the customer with the data processing firm. 

(8) "Processing of customer-furnished information" does not include: (1) an agreement 
providing solely for the reformatting ofdata or for the preparation of a prooflisting or 
the performance of an edit routine or other pre-processing, (2) the using of a computer as 
a mere printing instrument, as in the preparation of personalized computer-printed 
letters, (3) the mere converting of data from one medium to another, or (4) an agreement 
under which a person undertakes to prepare artwork, drawings illustrations, or other 
graphic material unless the provisions of subdivision (f)(2)(F) apply regarding digital 
pre-press instruction and custom computer programs. Additionally, graphic material 
furnished incidentally to the performance of a service is not subject to tax. For example, 
graphics furnished in connection with the performance of architectural, engineering, 
accounting, or similar professional services are not subject to tax. With respect to 
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typography, clip art combined with text on the same page is considered composed type 
as explained in Regulation 1541. 

(C) Contracts for the processing of customer-furnished information usually provide that 
the data processing firm will receive the customer's source documents, record data on 
storage media, make necessary corrections, process the information, and then record and 
transfer the output to the customer. 

Where a data processing firm enters into a contract for the processing of customer
furnished information, the transfer of the original information to the customer is 
considered to be the rendering of a service. Except as described in subdivisions (c )(8) 
and (d)(5)(E), tax does not apply to the charges made under contracts providing for the 
transfer of the original information whether the original information is transferred on 
storage media, microfilm, microfiche, photorecording paper, input media for an optical 
character recognition system, punched cards, preprinted forms, or tabulated listing. The 
breakdown of the total charge into separate charges for each operation involved in 
processing the customer-furnished information will not change the application of tax. 

(D) The furnishing of computer programs and data by the customer for processing 
under direction and control of the data processing firm will not alter the application of 
tax, notwithstanding that charges are based on computer time. 

(E) Taxable Items. Where a data processing firm has entered into a contract which is 
regarded as a service contract under subdivision (d)(5)(C) and the data processing firm, 
pursuant to the contract, transfers to its customer tangible property other than property 
containing the original information, such as duplicate copies of storage media: inventory 
control cards for use by the customer; membership cards for distribution by the 
customer; labels (other than address labels); microfiche duplicates; or similar items for 
use, tax applies to the charges made for such items. If no separate charge is made, tax 
applies to that portion of the charge made by the data processing firm which the cost of 
the additional computer time (if and), cost of materials, and labor cost to produce the 
items bear to the total job cost. 

(F) Additional Copies. When additional copies of records, reports, tabulation, etc., are 
provided, tax applies to the charges made for the additional copies. "Additional copies" 
are all copies (other than carbon copies), whether the copies are prepared by rerunning 
the same program, by using multiple simultaneous printers, by looping a program such 
that the program is run continuously, by using different programs to produce the same 
output product, or by other means. Where additional copies are prepared, the tax will be 
measured by the charge made by the data processing firm to the customer. If no 
separate charge is made for the additional copies, tax applies to that portion of the gross 
receipts which the cost of the additional computer time (if any), the cost of materials and 
labor cost to produce the additional copies bear to the total job cost. Charges for copies 
produced by means of photocopying, multilithing, or by other means are subject to tax. 
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(e) Training Services and Materials. Data processing finns provide a number of training 
services, such as data entry and verification, programming, and specialized training in systems 
design. 

(I) Charges for training services are nontaxable, except as provided in subdivision (g) where 
the training services are provided as part of the sale of tangible personal property. The data 
processing finn is the consumer of tangible persona} property which is used in training 
others, or provided to trainees without a separate charge as a part of the training services. 

(2) Tax applies to charges for training materials, including books, furnished to trainees for a 
charge separate from the charge for training services. 

(3) Where a person sells tangible personal property, such as computers or programs, and 
provides training materials to the customer without making an additional charge for the 
training materials, this is a sale of the training materials. The selling price ofthe training 
materials is considered to be included in the sales price of the tangible personal property. 

(f) Computer Programs. 

(1) Prewritten (Canned) Programs. Prewritten programs may be transferred to the customer 
in the fonn of storage media, or by listing the program instructions on coding sheets. In 
some cases they are usable as written; however, in other cases it is necessary that the 
program be modified, adapted, and tested to meet the customer's particular needs. Tax 
applies to the sale or lease of the storage media or coding sheets on which or into which such 
prewritten (canned) programs have been recorded, coded, or punched. 

(A) Tax applies whether title to the storage media on which the program is recorded, 
coded, or punched, passes to the customer, or the program is recorded, coded, or 
punched on storage media furnished by the customer. The temporary transfer of 
possession of a program, for a consideration, for the purpose of direct use or to be 
recorded or punched by the customer, or by the lessor on the customer's premises, is a 
lease of tangible personal property. The tax applies unless the property is leased in 
substantially the same fonn as acquired by the lessor and the lessor has paid sales tax 
reimbursement or use tax with respect to the property. 

(B) Tax applies to the entire amount charged to the customer. Where the consideration 
consists of license fees, al11icense fees, including site licensing and other end users fees, 
are includable in the measure of tax. Tax does not apply, however, to license fees or 
royalty payments that are made for the right to reproduce or copy a program to which a 
federal copyright attaches in order for the program to be published and distributed for a 
consideration to third parties, even if a tangible copy of the program is transferred 
concurrently with the granting of such right. Any storage media used to transmit the 
program is merely incidental. 

(C) Maintenance contracts sold in connection with the sale or lease of fLprewritten 
computer programs generally provide that the purchaser will be entitled to receive, 
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during the contract period, storage media on which ffie.-prewritten program 
improvements or error corrections have been recorded. The maintenance contracts may 
provide that the purchaser is entitled to receive storage media on which a backup copy 
of the same or similar prewritten program is recorded, so that the purchaser may use the 
backup copy to restore the prewritten program. The maintenance contract also may 
provide that the purchaser will be entitled to receive, during the contract period, 
telephone or on-site consultation services. 

If the purchase of the maintenance contract is not optional with the purchaser, that is, if 
the purchaser must purchase the maintenance contract in order to purchase or lease a 
prewritten computer program, then the charges for the maintenance contract are taxable 
as part ofthe sale or lease of the prewritten program. Tax applies to any charge for 
consultation services provided in connection with a maintenance contract except as 
provided below. 

For reporting periods commencing on or after January 1,2003, if the purchase of the 
maintenance contract is optional with the purchaser, that is, if the purchaser may 
purchase the prewritten software without also purchasing the maintenance contract, and 
there is a single lump sum charge for the maintenance contract, 50 percent of the lump 
sum charge for the maintenance contract is for the sale of tangible personal property and 
tax applies to that amount; the remaining 50 percent of the lump sum charge is 
nontaxable charges for repair. 

If no tangible personal property whatsoever is transterred to the customer during the 
period of the maintenance contract, tax does not apply to any portion of the charge. Tax 
does not apply to a separately stated charge for consultation services if the purchaser is 
not required to purchase those services in order to purchase or lease any tangible 
personal property, such as a prewritten computer program or a maintenance contract. 

(D) The sale or lease of a prewritten program is not a taxable transaction if the program 
is transferred by remote telecommunications from the seller's place ofbusiness, to or 
through the purchaser's computer, and the purchaser does not obtain possession of any 
tangible personal property, such as storage media, in the transaction. Likewise, the sale 
of a prewritten program is not a taxable transaction if the program is installed by the 
seller on the customer's computer except when the seller transfers title to or possession 
of storage media or the installation of the program is a part of the sale of the computer. 
Paragraph (e) applies to optional software maintenance contracts sold in connection 
with nontaxable transactions described in this paragraph. 

If the transfer of a prewritten program is a nontaxable transaction, then the seller is the 
consumer of tangible personal property used to produce written documentation or 
manuals (including documentation or manuals in machine-readable form) designed to 
facilitate the use of the program and transferred to the purchaser for no additional 
charge. If a separate charge is made for the documentation or manuals, then tax applies 
to the separate charge. 
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(E) The transfer of a prewritten program on storage media is not a sale for resale when 
the storage media, or an exact copy, will be used to produce additional copies of the 
program. 

Charges for testing a prewritten program on the purchaser's computer to insure that such 
a program operates as required are installation charges and are nontaxable 

(2) Custom Programs. 

(A) Tax does not apply to the sale or lease of a custom computer program, other than a 
basic operational program, regardless of the form in which the program is transferred. 
Nor does the tax apply to the transfer of a custom program, or custom programming 
services performed, in connection with the sale or lease of computer equipment, whether 
or not the charges for the custom program or programming are separately stated. 

(B) However, charges for custom modifications to prewritten program are nontaxable 
only if the charges for the modifications are separately stated. Otherwise, the charges 
are taxable as part of the sale of the prewritten program. 

When the charges for modification of a prewritten program are not separately stated, tax 
applies to the entire charge made to the customer for the modified program unless the 
modification is so significant that the new program qualifies as a custom program. If the 
prewritten program was previously marketed, the new program will qualify as a custom 
program, ifthe price of the prewritten program was 50 percent or less of the price of the 
new program. If the prewritten program was not previously marketed, the new program 
will qualify as a custom program if the charge made to the customer for custom 
programming services, as evidenced in the records of the seller, is more than 50 percent 
of the contract price to the customer. 

(C) Charges for any written documentation or manuals designed to facilitate the use of a 
custom computer program by the customer are nontaxable, whether separately stated or 
not. The vendor of the custom computer program is the consumer of the written 
documentation or manuals, or of any tangible personal property used by the vendor in 
producing the written documentation or manuals. 

(D) A custom computer program includes a program prepared to the special order of a 
customer who will use the program to produce and sell or lease copies of the program, 
and the charge for such custom computer program is not subject to tax. Sales or leases 
of the copies, however, are taxable as sales of prewritten computer programs. 

(E) A computer program prepared to the special order of a customer to operate for the 
first time in connection with a particular basic operating system is a custom computer 
program even though a different version currently operates in connection with an 
incompatible basic operating system. 
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(F) Digital pre-press instruction is a custom computer program under section 6010.9 of 
the Revenue and Taxation Code, the sale ofwhich is not subject to tax, provided the 
digital pre-press instruction is prepared to the special order of the purchaser. Digital 
pre-press instruction shall not, however, be regarded as a custom computer program if it 
is a "canned" or prewritten computer program which is held or existing for general or 
repeated sale or lease, even if the digital pre-press instruction was initially developed on 
a custom basis or for in-house use. The sale of such canned or prewritten digital pre
press instruction in tangible form is a sale of tangible personal property, the retail sale of 
which is subject to tax. 

(g) Service Charges. The following activities are service activities. Charges for the 
performance of such services are nontaxable unless the services are performed as a part of the 
sale of tangible personal property. 

(1) Designing and implementing computer systems (e.g., determining equipment and 
personnel required and how they will be utilized). 

(2) Designing storage and data retrieval systems (e.g., determining what data 

communications and high-speed input-output terminals are required). 


(3) Consulting services (e.g., study of all or part of a data processing system). 

(4) Feasibility studies (e.g., studies to determine what benefits would be derived if 

procedures were automated). 


(5) Evaluation ofbids (e.g., studies to determine which manufacturer's proposal for 
computer equipment would be most beneficial). 

(6) Providing technical help, analysts, and programmers, usually on an hourly basis. 

(7) Training Services. 

(8) Maintenance of equipment. (See Regulation 1546 for application of tax to maintenance 
contracts.) 

(9) Consultation as to use of equipment. 

(h) Pick-up and Delivery Charges. If the data processing firm's billing is for nontaxable 
processing of customer-furnished information, the tax will not apply to pick-up and delivery 
charges. If pick-up and delivery charges are made in conjunction with the sale of tangible 
personal property or the processing of customer-furnished tangible personal property, the tax will 
apply to the pick-up charges. Tax will apply to the delivery charges to the extent specified in 
regulation 1628, "Transportation Charges." 

(i) Rental of Computers. A lease includes a contract by which a person secures for a 
consideration the use of a computer which is not on his or her premises, if the person or his or 
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her employees, while on the premises where the computer is located operate the computer, or 
direct and control its operation. A lease does not include a contract whereby a person secures 
access by means ofremote telecommunication to a computer which is not on his or her premises, 
if the person or his or her employees operate the computer or direct and control its operation by 
means of remote telecommunication. (See Regulation 1660 for application of tax to leases.) 
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AGENDA - August 13, 2013 Business Taxes Committee Meeting 

Proposed Amendments to Regulation 1705, Relief of Liability, for the extension of section 6596 relief 


Action 1 - Proposed Regulation 1705, Reliefof 
Liability 

Issue Paper Alternative 1 - Staff Recommendation 

See Agenda, pages 2-6, and 
Issue Paper Exhibit 2 

Issue Paper Alternative 2 

Alternative 1 

Approve and authorize publication of amendments to Regulation 1705, 
Relief of Liability, as agreed upon by staff and interested parties to extend 
section 6596 relief from a liability to a person if the liability was the result of 
the person relying on erroneous advice provided during the prior audit of 
another person if the person seeking relief meets the following criteria: 

1. The person seeking relief must be engaged in the same line of business 
as the audited person. 

2. The person seeking relief must have common verifiable controlling 
ownership of 50% or greater or a common majority shareholder with the 
audited person. 

3. The person seeking relief must have shared accounting functions with 
the audited person. 

OR 

Alternative 2 

Do not approve and authorize publication of proposed Regulation 1705, 
ReliefofLiability. 
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AGENDA - August 13, 2013 Business Taxes Committee Meeting 

Proposed Amendments to Regulation 1705, Relief of Liability, for the extension of section 6596 relief 


Action 1 - Staff 

Recommendation 


L-

Regulation 1705. ReliefofLiabilitv. 

(a) IN GENERAL. A person may be relieved from the liability for the payment of sales and use taxes, 

including any penalties and interest added to those taxes, when that liability resu1ted from the failure to make a 

timely return or a payment and such failure was found by the Board to be due to reasonable reliance on: 

(I) Written advice given by the Board under the conditions set forth in subdivision (b) below, or 

(2) Written advice in the fonn of an annotation or legal ruling of counsel under the conditions set forth in 

subdivision (d) below; or 

(3) Written advice given by the Board in a prior audit ofthnt person under the conditions set forth in 

subdivision (c) below. As used in this regulation, the tenn "prior audit" means any audit conducted prior to the 

current examination where the issue in question was examined. 

Written advice from the Board may only be relied upon by the person to whom it was originally issued or a 

legal or statutory successor to that person. Written advice from the Board which was received during a prior 

audit of the person under the conditions set forth in subdivision (c) below, may be relied upon by the person 

audited or aJ)~I~()J1witi1shar.~\tJlCcoUlltingand common ownership with the audited person or by a legal or 

statutory successor to thu! pemon those persons. 

The tenn "written advice" includes advice that was incorrect at the time it was issued as well as advice that was 

correct at the time it was issued, but, subsequent to issuance, was invalidated by a change in statutory or 

constitutional law, by a change in Board regulations, or by a final decision of a court of competent jurisdiction. 

Prior written advice may not be relied upon subsequent to: (I) the effective date of a change in statutory or 

constitutional law and Board regulations or the date of a final decision of a court of competent jurisdiction 
I).) 
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L-

regardless that the Board did not provide notice of such action; or (2) the person receiving a subsequent writing 

notifying the person that the advice was not valid at the time it was issued or was subsequently rendered 

invalid. As generally used in this regulation, the term "written advice" includes both written advice provided in 

a written communication under subdivision (b) below and written advice provided in a prior audit of the person 

under subdivision (c) below. 

(b) ADVICE PROVIDED IN A WRITTEN COMMUNICATION. 

(1) Advice from the Board provided to the person in a written communication must have been in response to 

a specific written inquiry from the person seeking relief from liability, or from his or her representative. To be 

considered a specific written inquiry for purposes of this regulation, representatives must identify the specific 

person for whom the advice is requested. Such inquiry must have set forth and fully described the facts and 

circumstances of the activity or transactions for which the advice was requested. 

(2) A person may write to the Board and propose a use tax reporting methodology for qualified purchases 

subject to use tax. If the Board concludes that the reporting method ret1ects the person's use tax liability for the 

defined population, then the Board may write to the person approving the use of the reporting method. The 

approval shall be subject to certain conditions. The following conditions shall be included in the approval: 

(A) The defined population of the purchases that will be included in the reporting method; 

(B) The percentage of purchases of the defined population that is subject to tax; 

(C) The length of time the writing shall remain in effect; 

(D) The definition of a significant or material change that will require rescinding the approved reporting "D 
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method; and 

(E) Other conditions as required. 

The written approval of the use tax reporting methodology is void and shall not be relied upon for the purposes 

of Revenue and Taxation Code section 6596 if the taxpayer files a claim for refund for tax that had been 

reported based upon this reporting method. 

(c) WRITTEN ADVICE PROVIDED IN A PRIOR AUDIT. Presentation of the person's books and records 


for examination by an auditor shall be deemed to be a written request for the audit report7 bv the audited person 


E'1~±.£!..'..'L~~~'~1..':~!.!..':!!~~~.!:':!.!.!:.!.!..!..t;;...S.!~~:!.!.!..'~~~~2.!..!..!J!.-'~~!c..!..'!::....!:!..!:±:~~U'::!~1l' If a prior audit report 

of the person requesting relief contains written evidence which demonstrates that the issue in question was 


examined, either in a sample or census (actual) review, such evidence will be considered "written advice from 


the Board" for purposes of this regulation. A census (actual) review, as opposed to a sample review, involves 


examination of 100% of the person's transactions pertaining to the issue in question. For written advice 


contained in a prior audit to apply to the person's activity or transaction in question, the facts and conditions 


relating to the activity or transaction must not have changed from those which occurred during the period of 


operation in the prior audit. Audit comments, schedules, and other writings prepared by the Board that become 


part of the audit work papers which reflect that the activity or transaction in question was properly reported and 


no amount was due are sufficient for a finding for relief from liability, unless it can be shown that the person 


seeking relief knew such advice was erroneous. 


For the purposes of this section a person is considered to have shared accounting and common O\vnership if 

LLtt:;;. cIHz£u!ed in the same line of business as the audited person. 
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L-______________-L______________________________________________________________________________________~~ 

i2 UJ,tisommon verifiable controlling ownershipof5(Y:·o or ureater ownership or a c0111monmajority 


~Jlareholder with th~~~udited person. and 


Q) Shares ccnrraliz,ett al~(.;(\unlirlg functions with the audited person. The audited person routinely follows 


centralized accoullting functions includes. but is not limited to. the f(lIlO\ying: 


(A) Quanti Iiahh=_~9nl r(}I 0 f th~_ac<:211]Jtin!D'raCl iC95__~)f each business bv the COmmOI) ownershjp_oJ 

managemem that dictates officepoli~ies for accoLll1tingQnd fa,x. rdum preparation, 

(8) Shared acgollllting staff or an outside firm \'l/ho maintain books and recordsari1Lprcpares s~iles 

and llse tax returns 

(C) Sh_ared accoLlnti[l~J)(?.Li~jes and procedures: 

These requirements must be established as existing during the p<:riods f()r 'which relicf i;;;_)()JJ.ght. A sub:;equc:1J1 

.:'YYIjtrcn notification stating that the addce was not valid at the time it \vasiti~ued or was subseqllcntly rendered 

iny.~EQ.J:iLilllYpartYn\Vith Sh~!I~d accounting and common ownership. includinu the audited partv. serves as 

n()JJJjcation to all j2(lrtiC::'i_\yj.th shared accounting and common ovvncrship. including the audited party, that the 

pljpr written advicclJJ<lY not be rei ied UP()tl as of the notification date. 

(d) ANNOTATIONS AND LEGAL RULINGS OF COUNSEL. Advice from the Board provided to the 

person in the fonn of an annotation or legal ruling ofcounsel shall constitute written advice only if: 

(1) The underlying legal ruling of counsel involving the fact pattern at issue is addressed to the person or to 
." 
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his or her representative under the conditions set forth in subdivision (b) above; or 

(2) The annotation or legal ruling of counsel is provided to the person or his or her representative by the 

Board within the body of a written communication and involves the same fact pattern as that presented in the 

subject annotation or legal ruling of counsel. 

(e) TRADE OR INDUSTRY ASSOCIATIONS OR FRANCHISORS. A trade or industry association 

requesting advice on behalf of its member(s) must identify and include the specific member name(s) for whom 

the advice is requested for relief from liability under this regulation. A franchisor requesting advice on behalf of 

its franchisee(s) must identify and include the specific franchisee name(s) for whom the advice is requested for 

relief from liability under this regulation. 

For an identified trade or industry member or franchisee to receive relief based on advice provided in the 

written communication to the trade or industry association or franchisor, the activity or transactions in question 

must involve the same facts and circumstances as those presented in the written inquiry by the association or 

franchisor. 
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[gI Business Taxes Committee 
D Customer Services and 

Administrative Efficiency 
Committee 

D Legislative Committee 

D Property Tax Committee 

D Other 

Proposed Amendments to Regulation 1705, ReliefofLiability, for the extension 
of Section 6596 relief 

I. Issue 
Should the Board revise Regulation 1705, ReliefofLiability, to extend to a person section 6596 relief for 
reliance on a prior audit of another person if they are in the same industry, have a common controlling 
ownership and shared accounting functions? 

II. Alternative 1 - Staff Recommendation 

Staff recommends that the Board approve and authorize the publication of Regulation 1705, Relief of 
Liability, as proposed in Exhibit 2, to extend section 6596 relief from a liability to a person if the 
liability was the result of the person relying on erroneous advice provided from the prior audit of 
another person when: 

1. 	 The person seeking relief is engaged in the same line of business as the audited person. 

2. 	 The person seeking relief shares with the audited person common verifiable controlling 
ownership of 50% or greater or a common majority shareholder. 

3. 	 The person seeking relief has shared accounting functions with the audited person. Evidence that 
may indicate sharing of centralized accounting functions includes, but is not limited to, the 
following: 

• 	 Quantifiable control of the accounting practices of each business by the common ownership 
or management that dictates office policies for accounting and tax return preparation exists. 

• 	 A shared accounting staff or outside firm maintains books and records and prepares sales 
and use tax returns. 

• Shared accounting policies and procedures exist. 

The requirements must be established as existing throughout the periods for which relief is sought. In 
addition, staff maintains that for the same reason these related parties would reasonably rely on the 
original advice, they would also reasonably be expected to rely on subsequent corrective advice from 
the Board. Accordingly, if a written rescission is provided to the audited person or to any person with 
shared controlling ownership and centralized accounting functions, it will serve as notification to all 
parties that the prior written advice may no longer be relied upon. 

III. Other Alternative(s) Considered 
Do not approve proposed Regulation 1705, ReliefofLiability. 

Page 1 of6 
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IV. Background 
Revenue and Taxation Code section 6596 provides relief from tax, interest, and penalty charges due on a 
transaction if the Board determines that the taxpayer failed to pay tax because it reasonably relied on 
erroneous written advice from the Board. For relief to apply, the Board must have received a written 
request for advice on the activity or transaction, the request must have identified the taxpayer to whom 
the advice applied, and the request must have fully described the facts and circumstances ofthe activity or 
transaction. Regulation 1705(c) states that, "[p]resentation of the person's books and records for 
examination by an auditor shall be deemed to be a written request for the audit report." 

Section 6596, subdivision (d) states that "[o]nly the person making the written request shall be entitled to 
rely on the board's written advice to that person." Section 6005 defines a person as any individual, firm, 
partnership, joint venture, limited liability company, association, social club, fraternal organization, 
corporation, estate, trust, business trust, receiver, assignee for the benefit of creditors, trustee, trustee in 
bankruptcy, syndicate, the United States, this state, any county, city and county, municipality, district, or 
other political subdivision of the state, or any other group or combination acting as a unit. Generally, 
taxpayers cannot obtain relief by relying on a written opinion given to another person, even if the 
transactions are similar. However, a person may rely on advice given to the person's representative 
provided that the representative identifies the person for whom the advice is requested. 

Regulation 1705, Relief from Liability, explains the provisions of section 6596 in more detail. The 
regulation has been amended twice to explain who can rely on the written advice given. In 1999, 
Regulation 1705 was amended to extend section 6596 relief to trade or industry association members 
when an association requests written advice on behalf of its members. In 2009, the regulation was 
amended again to extend the relief to franchisees who relied on advice provided to their franchisor. For 
both, in order to obtain relief under section 6596, the members or franchisees must be identified in the 
association's or franchisor's request for advice, respectively. In addition, the activity or transactions in 
question must involve the same facts and circumstances as those presented in the written inquiry by the 
association or franchisor. 

At its October 2012 Board Meeting, the Board heard a Sales and Use Tax appeals case for 
TaxpayerlBusiness ABC (ABC). ABC argued that they followed the advice provided during the prior 
audit of Taxpayer/Business XYZ (XYZ). The claimant stated that ownership of XYZ was similar to 
ABC, and that the two companies engaged in the same type of business in the same industry and shared a 
common accounting department. Records revealed that XYZ owns more than 50% of ABC. Therefore, it 
was argued that advice provided to XYZ during the prior audit, was indirectly provided to ABC as well. 
Following the meeting, staff was asked to clarify Regulation 1705 and explain when written advice 
provided to a business could also be relied on by another business. 

V. Discussion 

Can relief due to reliance on erroneous advice be extended to another person? 

Regulation 1705(e) extends relief to association members and franchisees in certain cases. Essentially, 
the association members and franchisees are considered persons who requested the advice. In that same 
vein, staff proposes that when a person presents its books and records during an audit, it shall be deemed 
to be a written request for the audit report by the audited person, as well as any person in the same 
industry with shared accounting functions and common ownership with the audited person. Under such 
circumstances, it could be argued that it would be unreasonable to have the same accounting staff, under 
the direction of a common controlling ownership, rely on written advice provided to the audited person 
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but not rely on that same advice for another person. Staff believes if the audited person and the related 
entity share these characteristics, as defined, then relief from the liability should apply accordingly. 

The extension of relief may occur only when reliance was from a prior audit. 

The proposed provisions would only apply to advice received during a prior audit. Therefore, the 
majority of the proposed revisions are made to subdivision (c) which is titled "WRITTEN ADVICE 
PROVIDED IN A PRIOR AUDIT." Staff also recommends adding language to subdivision (a)(3) to 
clarify that written advice provided in a prior audit may be relied upon by these related persons as well as 
their legal or statutory successors. 

No extension of 6596 relief for reliance on erroneous advice if initiated by a written request from a 
person. 

Relief due to reliance on erroneous advice involving written requests submitted to the Board will not be 
extended to these related persons since the taxpayer would be initiating contact with the Board. Such 
contact by a taxpayer seeking advice would require them to list the other related existing entities in their 
requests for them to be considered for relief. This follows current language in Regulation 1705 
addressing what associations and franchisors are required to do. 

What are the criteria needed for reliefto be extended? 

A person seeking relief must operate within the same industry and have shared accounting functions and 
common controlling ownership with the person audited. Common controlling ownership is defined as 
common ownership of 50% or greater or a common majority shareholder in each entity involved. 
Centralized accounting functions are described in the proposed revisions and establish that an audited 
person must be actively involved in the related entity's day-to-day business affairs through that common 
ownership or management which dictates office policies. The requirements support the contention that it 
is reasonable that an audited person would rely on advice provided during the audit of their related 
entities. 

At the first interested parties meeting, a participant questioned the statement, "[t]hese elements must be 
established as existing at the time the written advice was provided." The participant was concerned that 
this provision could exclude relief to a person that was not in business during the audit period of the 
audited person, but who met the requirements in all other respects. The issue was discussed at the 
meeting and staff has revised the regulation to read that the new requirements must be established as 
existing throughout the periods for which relief is sought. 

Interested Parties Meeting and Comments 

Staff held meetings with interested parties in April and May of this year to discuss the proposed 
regulation revisions. At the meetings, staff addressed written comments received prior to each meeting as 
well as verbal suggestions to add clarifying language and make minor grammatical edits. Staff 
incorporated the language suggested during the May 30, 2013 meeting and redistributed the proposed 
regulation with the new language to those who participated in the meeting. Staff did not receive any 
further comments after May 30, 2013. 

Page 3 of6 



BOE-1489-J REV. 3 (10-06) 

FORMAL ISSUE PAPER 13-006 

VI. Alternative 1 - Staff Recommendation 

A. Description of Alternative 1 
Staff recommends that the Board approve and authorize the publication of Regulation 1705, Relief of 
Liability, as proposed in Exhibit 2, to extend section 6596 relief from a liability to a person if the 
liability was the result of the person relying on erroneous advice provided from the prior audit of another 
person. The person seeking relief must meet the following criteria: 

1. 	 The person seeking relief must be engaged in the same line ofbusiness as the audited person. 
2. 	 The person seeking relief must share with the audited person common verifiable controlling 

ownership of 50% or greater or a common majority shareholder. 
3. 	 The person seeking relief must have shared accounting functions with the audited person. 

Evidence that may indicate sharing of centralized accounting functions includes, but is not 
limited to, the following: 
• 	 Quantifiable control of the accounting practices of each business by the common ownership 

or management that dictates office policies for accounting and tax return preparation. 
• 	 A shared accounting staff or outside firm which maintain books and records and prepares 

sales and use tax returns. 
• Shared accounting policies and procedures. 

The new requirements must be established as existing throughout the periods for which relief is 
sought. In addition, staff maintains that for the same reason these related parties would reasonably 
rely on the original advice, they would also reasonably be expected to rely on subsequent corrective 
advice from the Board. Accordingly, if a written rescission is provided to the audited person or to 
any person with shared controlling ownership and centralized accounting functions, it will serve as 
notification to all parties that the prior written advice may no longer be relied upon. 

B. 	 Pros of Alternative 1 

• 	 Clarifies that section 6596 relief extends to taxpayers who would be reasonably expected to rely 
on the erroneous advice given during a prior audit. 

• 	 The requirement that the related person share common ownership with the audited person is 
specific and narrowly tailored. 

• 	 The proposed revisions are also limited to situations in which a person would reasonably be 
expected to rely on the erroneous advice by the provision that requires the elements to exist 
throughout the period for which relief is sought and that indicates that if the Board provides a 
written notification to the audited person or to any person with shared controlling ownership and 
advice may no longer be relied upon. 

C. Cons of Alternative 1 

The requirements that the person be engaged in the same line of business and share accounting 
functions are narrow. 

D. 	 Statutory or Regulatory Change for Alternative 1 

No statutory change is required. However, staffs recommendation does require adoption of a revised 
Regulation 1705, ReliefofLiability. 

E. 	 Operational Impact of Alternative 1 

Staff will publish the proposed amendments to Regulation 1705 and thereby begin the formal rulemaking 
process. Staff will also notify taxpayers of the revised regulation through other outreach efforts. 
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F. 	 Administrative Impact of Alternative 1 

1. 	 Cost Impact 

The workload associated with publishing the regulation and engaging in other outreach efforts is 
considered routine. Any corresponding cost would be absorbed within the Board's existing 
budget. 

2. 	 Revenue Impact 


Minimal. See Revenue Estimate (Exhibit 1). 


G. 	Taxpayer/Customer Impact of Alternative 1 

While the overall impact is minimal, taxpayers seeking section 6596 relief would have to provide 
sufficient documentation to allow staff to determine if they are eligible to have the relief extended to 
them. 

H. Critical Time Frames of Alternative 1 

Implementation will begin 30 days following approval of the regulation by the State Office of 
Administrative Law. 

VII. Other Alternatives 

A. 	 Description of Alternative 

Do not approve proposed Regulation 1705, ReliefofLiability. 

B. 	 Pros of Alternative 

The Board would not incur the workload associated with processing and publicizing the regulation. 

C. Cons of Alternative 

Taxpayers who incur liabilities because of their reasonable reliance on erroneous prior audit advice to 
a person within the same industry that has shared accounting functions and a common controlling 
ownership will continue to be denied relief under section 6596. 

D. 	 Statutory or Regulatory Change for Alternative 


None. 


E. 	Operational Impact of Alternative 


None. 


F. 	 Administrative Impact of Alternative 

1. 	 Cost Impact 


None. 

2. 	 Revenue Impact 

None. See Revenue Estimate (Exhibit 1). 

G. Taxpayer/Customer Impact of Alternative 
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None. 

H. Critical Time Frames of Alternative 

None. 

Preparer/Reviewer Information 

Prepared by: Tax Policy Division, Sales and Use Tax Department 

Current as of: July 24,2013 
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REVENUE ESTIMATE STATE OF CALIFORNIA 

BOARD OF EQUALIZATION 

~ BOARD OF EQUALIZATION 

,..", REVENUE ESTIMATE 

Proposed Amendments to Regulation 1705, ReliefofLiability, for the 
extension of Section 6596 relief 

I. Issue 
Should the Board revise Regulation 1705, Relief from Liability, to clarify that a business is 
relieved from the liability to pay tax based on erroneous advice provided in a prior audit of 
a different registered person operating a business in the same industry, provided that the 
two businesses have common controlling ownership, as specified, and shared accounting 
functions such that the advice provided would reasonably be relied on by both businesses? 

II. Alternative 1 - Staff Recommendation 
Staff recommends that the Board approve and authorize the publication of Regulation 
1705, Relief ofLiability, as proposed in Exhibit 2, to extend section 6596 relief from a 
liability to a person if the liability was the result of the person relying on erroneous 
advice provided from the prior audit of another person if the person seeking relief meets 
the following criteria: 

1. 	 The person seeking relief must be engaged in the same line of business as the 
audited person. 

2. 	 The person seeking relief must share with the audited person common verifiable 
controlling ownership of 50% or greater or a common majority shareholder. 

3. 	 The person seeking relief must have shared accounting functions with the audited 
person. Evidence that may indicate sharing of centralized accounting functions 
includes, but is not limited to, the following: 

• 	 Quantifiable control of the accounting practices of each business by the 
common ownership or management that dictates office policies for 
accounting and tax return preparation. 

• 	 A shared accounting staff or outside firm which maintain books and records 
and prepares sales and use tax returns. 

• Shared accounting policies and procedures. 

The new requirements must be established as existing throughout the periods for which 
relief is sought. In addition, staff maintains that for the same reason these related parties 
would reasonably rely on the original advice, they would also reasonably be expected to 
rely on subsequent corrective advice from the Board. Accordingly, if a written 
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rescission is provided to the audited person or to any person with shared controlling 
ownership and centralized accounting functions, it will serve as notification to all parties 
that the prior written advice may no longer be relied upon. 

III. Other Alternative(s) Considered 
Do not approve proposed amendment to Regulation 1705, ReliefofLiability. 

Background, Methodology, and Assumptions 

Alternative 1 - Staff Recommendation 

Staff recommendation will have a minimal impact on revenues because it is expected that 
only a small number of businesses currently excluded from section 6596 relief of liability 
will be extended relief. In addition, staff reeommendation clarifies that section 6596 
relief extends to taxpayers who would be reasonably expected to rely on the erroneous 
advice given during a prior audit. Staff recommendation further explains that the 
provisions that the related person share common ownership with the audited person are 
specific and narrowly tailored. Finally, staff asserts that the proposed revisions are also 
carefully limited to situations in which a person would reasonably be expected to rely on 
the erroneous advice by the provision that requires the elements to exist throughout the 
period for which relief is sought. Another limiting factor is the provision that if the 
Board provides a written notification to the audited person or to any person with shared 
controlling ownership and centralized accounting functions; it will serve as notification to 
all parties that the prior written advice may no longer be relied upon. 

Other Alternatives Considered 

Alternative 2 - Do not amend Regulation 1705, ReliefofLiability. 

There is nothing in alternative 2 that would impact sales and use tax revenue. 

Revenue Summary 

Alternative 1 staff recommendation will have a minimal impact on revenue. 

Alternative 2 - alternative 2 does not have a revenue impact. 

Preparation 

Mr. Bill Benson, Jr., Research and Statistics Section, Legislative and Research Division, 
prepared this revenue estimate. Mr. Joe Fitz, Chief, Research and Statistics Section, 
Legislative and Research Division, and Ms. Susanne Buehler, Tax Policy Manager, Sales 
and Use Tax Department, reviewed this revenue estimate. For additional information, 
please contact Mr. Benson at (916) 445-0840. 

Current as of July 24, 2013. 
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REGULATION 1705. RELIEF FROM LIABILITY. 

Reference: Section 6596, Revenue and Taxation Code. 

(a) IN GENERAL. A person may be relieved from the liability for the payment of sales and 

use taxes, including any penalties and interest added to those taxes, when that liability 

resulted from the failure to make a timely return or a payment and such failure was found by 

the Board to be due to reasonable reliance on: 

(1) Written advice given by the Board under the conditions set forth in subdivision (b) 

below, or 

(2) Written advice in the form of an annotation or legal ruling of counsel under the 

conditions set forth in subdivision (d) below; or 

(3) Written advice given by the Board in a prior audit under the conditions set forth in 

subdivision (c) below. As used in this regulation, the term "prior audit" means any audit 

conducted prior to the current examination where the issue in question was examined. 

Written advice from the Board may only be relied upon by the person to whom it was 

originally issued or a legal or statutory successor to that person. Written advice from the 

Board which was received during a prior audit of the person under the conditions set forth in 

subdivision (c) below, may be relied upon by the person audited or a Qerson with shared 

accounting and common ownershiQ with the audited Qerson or by a legal or statutory 

successor to those persons. 

The term "written advice" includes advice that was incorrect at the time it was issued as well 

as advice that was correct at the time it was issued, but, subsequent to issuance, was 

invalidated by a change in statutory or constitutional law, by a change in Board regulations, 

or by a final decision of a court of competent jurisdiction. Prior written advice may not be 

relied upon subsequent to: (1) the effective date of a change in statutory or constitutional 

law and Board regulations or the date of a final decision of a court of competent jurisdiction 

regardless that the Board did not provide notice of such action; or (2) the person receiving a 

subsequent writing notifying the person that the advice was not valid at the time it was 

issued or was subsequently rendered invalid. As generally used in this regulation, the term 

"written advice" includes both written advice provided in a written communication under 

subdivision (b) below and written advice provided in a prior audit of the person under 

subdivision (c) below. 

(b) ADVICE PROVIDED IN A WRITTEN COMMUNICATION. 



Issue Paper Exhibit 2 

Staff Proposed Revisions to Regulation 1705 Page 2 of 4 


(1) Advice from the Board provided to the person in a written communication must have 

been in response to a specific written inquiry from the person seeking relief from liability, or 

from his or her representative. To be considered a specific written inquiry for purposes of 

this regulation, representatives must identify the specific person for whom the advice is 

requested. Such inquiry must have set forth and fully described the facts and circumstances 

of the activity or transactions for which the advice was requested. 

(2) A person may write to the Board and propose a use tax reporting methodology for 

qualified purchases subject to use tax. If the Board concludes that the reporting method 

reflects the person's use tax liability for the defined population, then the Board may write to 

the person approving the use of the reporting method. The approval shall be subject to 

certain conditions. The following conditions shall be included in the approval: 

(A) The defined population of the purchases that will be included in the reporting method; 

(8) The percentage of purchases of the defined population that is subject to tax; 

(C) The length of time the writing shall remain in effect; 

(D) The definition of a significant or material change that will require rescinding the 

approved reporting method; and 

(E) Other conditions as required. 

The written approval of the use tax reporting methodology is void and shall not be relied 

upon for the purposes of Revenue and Taxation Code section 6596 if the taxpayer files a 

claim for refund for tax that had been reported based upon this reporting method. 

(c) WRITTEN ADVICE PROVIDED IN A PRIOR AUDIT. Presentation of the person's books 

and records for examination by an auditor shall be deemed to be a written request for the 

audit report":' by the audited person and any person with shared accounting and common 

ownership with the audited person. If a prior audit report of the person requesting relief 

contains written evidence which demonstrates that the issue in question was examined, 

either in a sample or census (actual) review, such evidence will be considered "written 

advice from the Board" for purposes of this regulation. A census (actual) review, as 

opposed to a sample review, involves examination of 100% of the person's transactions 

pertaining to the issue in question. For written advice contained in a prior audit to apply to 

the person's activity or transaction in question, the facts and conditions relating to the 

activity or transaction must not have changed from those which occurred during the period 

of operation in the prior audit. Audit comments, schedules, and other writings prepared by 

the Board that become part of the audit work papers which reflect that the activity or 
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transaction in question was properly reported and no amount was due are sufficient for a 

finding for relief from liability, unless it can be shown that the person seeking relief knew 

such advice was erroneous. 

For the purposes of this section a person is consicjered to have shared accounting and 

common ownership if the person: 

(1} Is engaged in the same line of business as the audited person, 

(2) Has common verifiable controlling ownership of 50% or greater ownership or,g 

common majority shareholder with the audited person, and 

(3) Shares centralized accounting functions with the audited person. The audited person 

routinely follows the same business practices that are followed by each entity involved. 

Evidence that may indicate sharing of centralized accounting functions includes, but is not 

limited to, the following: 

(A) Quantifiable control of the accounting practices of each business by the 

common ownership or management that dictates office policies for 

accounting and tax return preparation. 

(8) Shared accounting staff or an outside firm who maintain books and records 

and prepares sales and use tax returns 

(C) Shared accounting policies and procedures. 

These reguirements must be established as existing during the periods for which relief is 

sought. A subsequent written notification stating that the advice was not valid at the time it 

was issued or was subsequently rendered invalid to any party with shared accounting and 

common ownership, including the audited party, serves as notification to all parties with 

shared accountinq and common ownership, including the audited party, that the prior written 

advice may not be relied upon as of the notification date. 

(d) ANNOTATIONS AND LEGAL RULINGS OF COUNSEL. Advice from the Board 

provided to the person in the form of an annotation or legal ruling of counsel shall constitute 

written advice only if: 

(1) The underlying legal ruling of counsel involving the fact pattern at issue is addressed 

to the person or to his or her representative under the conditions set forth in subdivision (b) 

above; or 
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(2) The annotation or legal ruling of counsel is provided to the person or his or her 

representative by the Board within the body of a written communication and involves the 

same fact pattern as that presented in the subject annotation or legal ruling of counsel. 

(e) TRADE OR INDUSTRY ASSOCIATIONS OR FRANCHISORS. A trade or industry 

association requesting advice on behalf of its member{s) must identify and include the 

specific member name{s) for whom the advice is requested for relief from liability under this 

regulation. A franchisor requesting advice on behalf of its franchisee(s) must identify and 

include the specific franchisee name(s) for whom the advice is requested for relief from 

liability under this regulation. 

For an identified trade or industry member or franchisee to receive relief based on advice 

provided in the written communication to the trade or industry association or franchisor, the 

activity or transactions in question must involve the same facts and circumstances as those 

presented in the written inquiry by the association or franchisor. 



Page 1 

BEFORE THE CALIFORNIA STATE BOARD OF EQUALIZATION 


450 N STREET 


SACRAMENTO, CALIFORNIA 


REPORTER'S TRANSCRIPT 


AUGUST 13, 2013 


BUSINESS TAXES COMMITTEE 


REPORTED BY: Kathleen Skidgel 

CSR NO. 9039 

tronically signed by Kathleen Skidgel (601-100-826-6264) aa971 a07 -8c94-4195-ge55-0226f15cadOe 
v.. 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Page 2 

PRE SEN T 


For the Commit e: 

Board of Equaliz ion 
Staff: 

Betty T. Yee 

Chair 


Mi lle S el 
Member 

Jerome E. rton 
Member 

Geo Runner 

Member 


Marcy Jo Mandel 
Appe r John 
Chi , State Controller 
(per Government Code 
Se ion 7.9) 

Joann chmond 
Chief, rd Proceedings 
Divis 

Susanne Buehler 
Chief, Policy 
Division 

Lawrence Mendel 
Tax Counsel III 
Legal rtment 

Bradley ller 
Tax el IV 
Legal Department 

---000--

Electronically signed by Kathleen Skidgel (601·100·826·6264) aa971 a07 ·8c94-4195·ge55·0226f15cadOe 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

P 3 

INDEX OF S 

S PAGE 

Joe Vinatieri 5 

Mark Nebergall 12, 17 

rese Twomey 20 

---000--

Electronically signed by Kathleen Skidgel (601-100-826-6264) aa971 a07 -8c94-4195-ge55-0226f15cadOe 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

4 

450 N STREET 

SACRAMENTO, CALIFORNIA 

13, 2013 

---000--

MR. HORTON: Ms. chmond, our next matter? 

MS. RICHMOND: Our item is the 

siness Taxes Committee. Ms. e is the Chair of 

t committee. 

Ms. Yee. 

MS. YEE: Uh, thank you, Ms. Richmond. 

Good morning, uh, rs. Uh, we will now 

convene the Business Taxes Committee. There are two 

items on the committee agenda today. Item Number 1 

is Proposed Revisions to Regul ion 1705, relating 

to relief from liability. 

We do have one spea r this item. Mr. 

Vinatie ,would you please come rward, uh, while 

s ff introduces the issue. 

Good morning. 

MS. BUEHLER: Good morning. I am Susanne 

er with the Sales and Use Tax rtment, and 

we two agenda items for your consi ration this 

mo ng. We will take each agenda item and their 

re ct action item separately re moving to 

t next. 

With me for Agenda Item 1 is . Lawrence 

1 from our Legal Department. 

r this agenda item we re st your 
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1 and authorization to publish proposed 

arne s to Sales and Use Tax Re ation 1705 for 

relief of liability. The proposed nts extend 

ction 6596 relief to a person who relies on advice 

p d in a prior audit of ano r person. 

The person seeking relief must be engaged 

same line of business as audited person, 

a verifiable controlling i rest of at least 

50 or be a cornmon majo ty shareholder of 

ted person and have accounting 

ions with the audited person. 

The requirements must established as 

existing for all periods in which relief is sought. 

In ition, if any written res ssion is provided 

to audited person regardi a prior audit, it 

will serve as notification to 1 rties that the 

prior written advice may no 1 r be relied upon. 

We have one speaker on is item. And 

a er their presentation, we'd happy to answer 

any questions that you may 

JOE I 

---000 

MS. YEE: Thank you very much, Ms. Buehler. 

Good morning, Mr. tieri. 

MR. VINATIERI: Good morning. 

MS. YEE: Please roduce yourself 

rmerly for the record. You have two minutes. 
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MR. VINATI I: I'm Joe Vinatieri on behalf 

of Bewley, Lassleben & Miller. 

It's good to see everyone today. It has 

been a while since I've been here and, uh, it's good 

to see everyone. 

I appreciate the opportunity to comment 

this morning. I represent Anderson Audio Visual; 

this is a case ard by this Boa as I'm sure you 

all recall, Culver City, uh, last September. 

The Board heard -- held against 

taxpa r in that case but acknowledged the 

un irness of the situation under 6596/1705 and 

di ed the staff to review the situation and a 

poss Ie change in Regulation 1705. 

Today is the outcome of that ef rt. And 

let me just explain that incorrect advice the 

cont of an audit is something that I see fairly 

o Uh, the context is usually you'll have 

something written by an tor, then there's a 

llow-up audit. And the new auditor comes in and 

says, "Oh, you're doing it incorrectly." And the 

taxpayer says, "Well, but, I'm just doing what the 

prior audi told me." 

And it's something that you're going to 

have In a large audit program, unfortunately, but it 

does - does happen. And that's what happened in 

this case. 

Urn, language in front of you today 
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is is narrowly cra And it recognizes that 

where taxpayers have similar bus sses and the 

owner ip is similar, that se businesses may rely 

on those audit work papers, even if rrect, and 

they won't penalized r following those audit 

work papers. They're doing what t y're told to do, 

and that's the whole point of volunta compliance 

and why we have audits. Unfortunately, we have 

human beings doing ts and human beings doing 

ing taxpayers, and so that you're going to have 

mis kes on occasion. 

So, what you're do today, candidly, is 

correct and it's within the spirit of the Taxpayers' 

Bill of Rights. Some of us were around when 6596 

was born. And - and what you are doing today just 

carries out the legislative intent and carries out 

the intent when t s Bo did six - 1705 and took 

the context of 6596 into audit context. That 

was very, very import 

And I might add, this agency is one of the 

few agencies in the count that recognizes prior 

erroneous, incorrect advice -- or reliance 

thereon. Many states do not have a statute, let 

alone a regulation. So this Boa is to be 

commended. I know that Cali rnia ts dinged on 

taxpayer irness a lot of times. But this is one 

of the areas where lifornia is a leader. 

Urn, I want to thank the Board. I want to 
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thank the staff for the excellent work that was done 

on this because we had to around and around a 

couple of times to -- to get it ri And what you 

have in front of you is right, and it's all about 

irness. And we appreciate you ing t s, not 

only for this uh, it's going to affect is 

taxpayer, but it's going to af many ot r 

taxpayers in State of lifornia for the future. 

Thank you. 

MS. YEE: Thank you ve much, 

Mr. Vinatieri. 

Um, questions or corrunents, Members? 

Ms. Mandel, please. 

MS. MANDEL: Sure. Um, I can't remember 

whether this came up when, um, the meetings were 

going on or not, but before us we have 1502 which is 

sales and use tax regu- starting early today 

wi my voice -- regul ion. But re are similar 

regul ions under so of conforming laws, 

aren't there, r the other programs, the 6596? Do 

we have 0 r regulations that are the mirror of 

this one for our other programs; I believe we do. 

MR. MENDEL: Yeah. 

MS. MANDEL: Yeah. 

So is there -- is there a p or thought 

about conforming those regs? Did that 

MS. BUEHLER: this point we don't have a 

plan. But I think, with the approval of the Board 
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today with s regulation, that would be our next 

steps. 

MS. MANDEL: Okay. Thank you. 

MS. YEE: Thank you. 

Other stions or comments, Members? 

Mister, uh -- Mr. Horton. 

MR. HORTON: Thank you, Madam Chair. 

Urn, I would just encourage staff to take a 

k at Audit Manual, just to make sure that the 

Audit Manual reflects is change, uh, and that our 

team members are lly aware of, urn, how this 

impacts their audit. And to the extent possible, in 

order to ensure continuity and synergy, uh, that we 

look at doing rforming concurre audits, uh, 

when we these -- these ng companies 

that with wholly owned subsi a es and so forth, 

to the extent possible, and parti arly when 

re's" simil ties at issue. And that we 

sort of incorporate this in the Audit Manual 

somehow. 

MS. YEE: Great suggestion. Thank you. 

Other comments, Members? 

Hearing none, do we have a motion on this 

item? 

MR. HORTON: moved. 

MS. Okay. We have a motion -

MS. MANDEL: Second. 

MS. YEE: by Mr. Ho on. Second by 
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Ms. Mandel. 

Do we want to incorporate further rection 

for the s ff with respect to other regulations -

MR. HORTON: Uh-

MS. YEE: that may require similar? 

MR. HORTON: Yes. 

MS. YEE: Okay. Great. 

Uh, we have a motion by Mr. Horton. Second 

by Ms. Mandel. 

Without objection, that motion carries. 

And, uh -- okay. Very good. 

MS. BUEHLER: All right. 

MR. VINATIERI: Thank you. 

MS. YEE: Thank you very much, 

Mr. Vinatieri. 

Our second item is, uh, proposed revisions 

to Regulation 1502, relating to computers, programs 

and data processing. 

We have two public speakers on this item. 

If they would please corne forward. We have, uh, 

Mr. Mark Nebe 11 and Ms. Therese Twomey from 

CalTax. Please corne rward while we have the, uh, 

staff roduce the issue. 

MS. BUEHLER: For Agenda Item 2, 

Mr. Bradley Heller from our gal Department is 

joining me. 

r this agenda item, we have one action 

item and one item for discussions. Both of these 
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items were the subject of separate cused 

interes parties meet- -- interested parties 

meetings. 

Action 1 is rega ng proposed amendments 

to Regulation 1502, Computers, Programs and Data 

Processing, to clari the application of tax to 

maintenance contracts so in conne ion with 

pre-wri en computer programs. 

For the discussion item, we will report on 

discussions with interes parties regarding 

changes - cha for site licenses. 

In Action 1 we request your approval and 

autho zation publish proposed amendments 

Sales and Use Tax gulation 1502. S ff's 

recommended amendments include arifying that 

maintenance contracts, luding optional contracts, 

sold in connection with the sale or lease of a 

pre-written computer program may include a backup 

copy and, when an optional maintenance contra s are 

paired with a nontaxable or electronic download or 

10 and-leave transactions, tax applies to 50 

per of the lump sum charge for the maintenance 

contract. 

We do have kers, and we'd happy to 

answer any que ions you have after their 

presentation for this agenda item. 

MS. YEE: Thank you, Ms. Buehler. 

Uh, let's turn to the speakers. Good 
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morning. If you'll i roduce yourselves forme y 

r the reco You'll two minutes each. 

---000-

MARK NEBERGALL 

---000--

MR. NEBERGALL: Sure ing. 

My name's Ma Nebergall. I'm the 

President of the Software Finance and Tax Executives 

Council. Uh, I'm also here resenting a broad 

business coalition 's interested in this -- in 

se issues. 

And just to sort of s the st , uh, the 

whole reason we're re is because a few years ago 

Court of Appeals de ded a case called Nortel. 

And in response to Nor- Nortel case held that 

the Technology Transfer Agreement sta es 

applied to sales of, uh, computer so reo 

In response to Nortel, uh, the 

repeal that part of section -- of Regulation 1507 

t said the TTA statutes did not apply to 

computer so 

Um, and raises an inherent conflict 

between the provisions of Regulation 1502 that says 

that, uh, the measure of tax applies to all 

license es with respect to software, and you have 

TTA s tute that s that you should di the 

measure of the between intangible property 

and -- and the tangible storage medium. 
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Uh, the - the matter on - with regard to 

the amendment of Regulation 1502, uh, pa ially 

resolves the issue as when a - a, uh - a 

customer receives a downloaded software and also 

receives a backup copy of the disk. The Board 

insists that, uh, even though the sale of software 

and the download may be a separate and distinct 

transaction from the sale of the backup copy, that 

sale of the backup -- separate sale of the 

backup copy will taint, for sales tax purposes, 

the - the otherwise nontaxable download. 

Uh, the business community doesn't have any 

objection to the propos revision that, uh uh, 

that has been recommended. We just don't feel that 

there's a whole lot of sellers out there that 

package, uh, backup copies of software with software 

maintenance. Typically those were sold as part of a 

separate transaction; that is part of the problem. 

Um, with respect -

Is this discussion ght now two -- is my 

two minutes limited to the to the -- to the 

Regulation 1502, or are we going get into the 

the site license issue as well? 

MS. YEE: Or are we going to -- I'm sorry? 

MR. NEBERGALL: There's - there's two 

separate issues. 

MS. YEE: Yes. 

MR. NEBERGALL: There's the software 

ctronically signed by Kathleen Skidgel (601-100-826-6264) aa971 a07-Sc94-4195-ge55-0226f15cadOe 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Page 14 

mai enance, and there's also the, uh, the site 

license. 

MS. YEE: Site licenses? 

MR. NEBERGALL: Ye 

MS. BUEHLER: We will address the site 

licenses after we're done with s. 

MS. YEE: s. 

MR. NEBERGALL: So I t an ra two 

nutes? 

MS. YEE: s. We'll come back to you with 

that, yeah. 

MR. NEBERGALL: Okay. Uh, I will hold my 

fire on the site licenses then. 

MS. Okay. Very good. Thank you. 

Uh, next speaker. Good morning. 

MS. TWOMEY: Good morning. Therese Twomey 

with the Cali rnia Taxpayers sociation. 

so, I'd like to reserve my comments to 

the site license discussion. 

MS. YEE: Okay. ry well. 

Urn, questions or comments, Members? 

MS. STEEL: I. 

MS. YEE: Ms. Steel. 

MS. I just want to say thank you to 

Chairwoman Yee to initiating this cause it's about 

time move rward and, you know, something 

started. 

We are now really moving fast as, uh -- as 
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fast as technology's moving forward. So I think 

this is time to do it and we can move little 

more I mean faster than, you know, catch up wi 

technology. 

thank you very much working on this. 

And, know, we need little, uh, forwa 

thi and, you know, catch up wi se 

technol ies and all these licenses, maintenance 

other s fs. So thank you. 

MS. YEE: Thank you, Ms. Steel. 

Other comments or questions, Members? 

Okay. Urn, why don't we go take 

action on this particular issue. Uh, is t re a 

motion? 

MR. RUNNER: So move. 

MS. YEE: Okay. Motion by Mr. r. Is 

re 

MR. HORTON: Second. 

MS. YEE: - a second? By Mr. Ho 

Without objection, Members? 

Okay. The staff recommendation on issue 

r one is adopted. 

Uh, why don't we move on to site 

license issue then. 

MS. BUEHLER: Our final item r scussion 

is site licenses. Staff met with i erest parties 

to re to try to reach a consensus as to 

whe r, and to what extent, site licenses should be 
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excluded from the measure of tax. 

The scussions ded staff wi a 

better understanding of term "site license" and 

some of the common business ctices of the 

software industry. However, staff does not lieve 

that the in ion provided thus far es ishes 

that there are any other rcumstances not ready 

described in gulation 1502 subdivision (f) (1) (B) 

that would r the cha s r the right to 

reproduce or copy a program as exempt or excluded 

from tax. 

rmore, Regul ion 1502 subdivision 

(f) (1) (B) is consistent wi Legal Department's 

historical treatment of site licenses. As a result, 

staff does recommend any amendments be to 

Regulation 1502 to clarify application of tax to 

site licenses or to define term "site license." 

re was a general consensus at 

June 5th, 2013 interested parties meeting t on a 

practical level many site license issues d be 

effectively addressed by a fying the 

record-keepi requirements the audit 

verification procedures rel to the nont e 

sale of pre-written programs tranferred via 

electronic download and 10 and-leave transa ions. 

Board staff is continuing to work 

interested ies on cl fy guidance provi in 

the Audit 1. Staff is optimistic that an 

Electronically signed by Kathleen Skidgel (601-100-826-6264) aa971 a07-8c94-4195-ge55-0226f15cadOe 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

Page 17 

agreement can be re regarding reasonable audit 

veri cation pro s for es ishing 

nontaxable sale of pre-writ programs. 

We'd be happy to answer any questions you 

may after this speaker's sentation r this 

ion item. 

MS. YEE: Okay. Thank you, Ms. Buehler. 

Uh, let me go back to speakers. If, 

uh, again, you'll reintroduce yourse s. 

MR. NEBERGALL: Sure. 

MS. YEE: And take two minutes each on this 

issue. 

--000--

MARK NEBE 

---000--

MR. NEBERGALL: Sure thing. 

Mark Nebe II, Presi of the ftware 

nance and Tax Executives Council. Uh, also on 

behalf of a California business co ition. 

Um, the iness community fundamentally 

sagrees, uh, with the with the staff on the 

site license issue. And in particular, uh, in their 

issue paper they state that staff is not ready 

to agree that there's necessa ly a s rate and 

distinct transfer of a ght to reproduce software, 

uh, in -- in -- in -- when it's sold as a si 

license. 

just so you know what a site license is 
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and how it's dif rent from a a single-use 

license, the site license allows the purchaser of 

copy of the sof to make copies, tional 

copies of the software, for use on other machines. 

And we believe that that is, as a matter of law, a 

separate and distinct intangible copyright ght. 

And the regulation that says that, uh 

that those are subject tax on a hundred pe 

of the purchase price, is not only wrong, but it's 

in con ict with t the TTA statutes. 

And we lieve t t there should be a 

regulation t applies to TTA statutes to site 

licenses. And we lieve that the further work 

shou be done on that. And, uh -- but we also 

agree that the issue only arises when the initial 

copy of the software is sold, uh, on a tangible 

st medium. 

Very, very few companies se days sell 

copies of software on disk. I'm sure you're all 

aware, everybody downloads stuff. At least that's, 

you know, the state of af irs today. And, you 

know, business is moving even, you know, towards 

delivery of so re functionality in Cloud; so 

t refs not even any ne to downl software 

anymore. 

The problem that business community 

encounters is on audit. When software is delivered 

electronically, there's been - there's been 
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requests r taxpayer to show no sk was 

delivered. And it's very, very difficult to prove a 

negative. 

We've en working th the staff on the 

development of some changes to the Audit Manual that 

we believe may -- may rna a lot of se problems 

go away. But it doesn't solve the legal question 

of -- of whether a site license, when it's delivered 

on a - when a copy of software is live on 

a disk should be subje to tax at one hundred 

percent. 

MS. YEE: Thank you ve much. 

Next aker, please. 

MR. NEBERGALL: I've got one more thing -

MS. YEE: Oh, I'm sorry. 

MR. NEBERGALL: I'd like to bring up. 

There's -- there's sort of one other issue 

hanging out there that, uh -- and it has to do with 

what we call embedded software, where the software 

is del red not on a tang e storage medium but is 

included in a in a piece of machine , such as a 

computer. We would li to see, uh, the Board 

direct the s ff to to conduct some, uh, some 

work on that issue as well. It's -- it's sort of 

what I'll call the third issue in the basket of the 

Nortel TTA statute issues. 

MS. YEE: Okay. 


MR. NEBERGALL: Thank you. 
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MS. YEE: k you. 

---000--

THERE TWOMEY 

--000--

MS. TWOMEY: Therese Twomey with 

California yers Ass ation. 

Uh, first of 1, we wanted to clarify 

that, though comments by Mr. Nebe 1 

represent software industry, we sent a 

broad coalition of telecom communication industry, 

the oil refine es, as well as manufacturers, and we 

s re Mr. Nebe l's concerns about the discussions 

and the IP meetings concerning site licenses. 

Urn, at this point we lieve that 

discussions, the way they're going, they are 

inconsist with existing law. We'd like the 

oppo ity to inue working with your staff in 

order to ensure that impl ation is along the 

lines of where the statutes currently remain. 

Urn, with re rds to embedded software, I 

know that we've been working, urn, with Senator 

Runner on property tax side. It's ear that we 

need dance on property tax s f as well as 

sales tax side, on embedded software. 

And once again, we look forward to working 

with staff on th issues in both areas. 

MS. Thank you very much, 

Ms. Twomey. 
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t me go back to, uh, Ms. Buehler and Mr. 

Heller. Re es to Mr. Nebergall's comments? 

MR. I guess, in 0 r, I think, 

uh - I guess staff and industry do have a 

disagreement the treatment of site licenses. 

And I think it's - it all -- it ve much goes to 

our fundamental understanding of what are computer 

programs and what are -- what is the ject of the 

contract when you're purchasing a computer -- or I 

should say a pre-written computer gram on 

tangible sto media and you're buying what 

we've -- what we've given the name "site license" 

meaning the to use it on more one 

machine. 

Meaning -- I think in our scussions that 

included the si tion where you have the right to 

use it on two machines, say, your sktop and your 

laptop. And honestly, staff really d not see any' 

information t -- that indicated the object 

of the contra wasn't the actual program itself and 

the use of the gram. And that all of t 

copying, whatever copying there was, was olutely 

incidental to use of the program itself. And 

that's why we don't think that there's a s rate 

and distinct transfer. 

However, we you know, we look at 

industry's comments. And we don't - you know, we 

appreciated ir rticipation. We just nothing 
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in there convinced us though that there were 

something separate distinct in site license 

situation. 

And again, uh, you know, we could 

looking at it. But, at this po , I don't 

believe there's more information t the 

industry intends to provide or has that would 

convince us diffe lYe And, again, I think it 

goes back to the fundamental underst of what 

that that computer program is. 

MS. YEE: Mm-hmm. 

MR. if it's tangible rsonal 

property and the obje of the contract is using 

tangible personal property, then staff doesn't see 

why the -- the ion's wrong in s charges 

for the use of e personal property are 

ject to tax. 

If you e with the indust the 

program itself is an intangible, then charges 

for copying your i angible or using your angible 

I would you might agree with them were not 

subject to tax. But staff can't agree th that. 

Urn, let's see, with regard to, urn, embedded 

software, that really was not an issue was 

assigned to staff. I think that also, again, 

completely relates to how you view the software 

itself. 

Essentially, if -- if software transferred 

Electronically signed by Kathleen Skidgel (601-100-826-6264) aa971 a07 -8c94-4195-ge55-0226f15cadOe 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

P 23 


on tangible sto media is tangible rsonal 

property, then we don't know how we could see that 

software that's embedded in actual t e personal 

property isn't t e personal prope itself. 

Meaning, like, everything that's included in the box 

that your computer seems tangible to staff, and 

we've found no to indicate 0 rwise. And 

that in this area of property tax law sales and 

use tax law are just different in that respect. 

MS. ght. 

MR. At least to this point. 

And then, urn, in addition though, staff is 

very - well, I Id say agrees with industry that 

today's business p ices really generally don't 

involve the trans r of programs on t ble storage 

media when they're sold with broad si licenses, 

for like large es. And we do think we can be 

successful in, uh, fting Audit Manual delines 

that will hope lly eliminate -- or I s d say 

make it more efficient so that we aren't spending 

more time auditing transfer -- electronic transfers 

and we're focusing on transactions where there's 

a ually a transfer of tangible pers property 

involved. 

Urn, beyond though, I say also, 

staff has really not tried to engage in scussions 

of Technology Trans r Agreements beyond the two 

focused issues, urn, that were assigned to the 
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Bus ss s Committee. And mainly just because 

the Board is currently engaged in litigation 

regarding many of those issues and we're waiting to 

see what e we get from the - the courts. 

MS. Okay. Thank you, Mr. Heller. 

Uh, let me turn to Mr. Horton, but I think 

with respe issue about embedded software, 

Senator r, I'm going to look to you for, you 

know, just a 

MR. I think - again, I think 

we're trying the difference between 

embedded so re on a sales tax issue and on a 

property tax issue. 

MS. Right. 

MR. So I think, you know, the 

issue that we've en dealing with on the property 

tax issue. I think the nature of this discussion is 

more on the sales tax -

MS. ah. 

MR. side. 

MS. I think we're all searching to 

see what cess may instructive 

MR. Right. 

MS. to the other. So I -- I 

didn't know if you wanted to maybe, uh, agendize an 

update on t t r next, you know, Board 

meeting, but it's 

MR. We -- we certainly can. We 
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obviously have been working with both industry and 

also assessors on -- on -- on that issue. 

There's -- aga it's a 

MS. YEE: Yeah. 

MR. RUNNER: It's a tough issue to fi 

some common ground on. 

MS. YEE: ght. 

MR. RUNNER: And it's certainly an ongoing 

discussion. 

MS. YEE: 0 y. Very good. Thank you. 

. Horton. 

MR. HORTON: I think Mr. Heller may have 

focused us in his comments, in that we may want to 

bifurcate these issues. Uh, one being under 

umbrella of an audit issue, and then the other a 

legal issue. Uh, because relative to the legal 

position in -- in the No el case, I don't know that 

there's a need r a change. And pa icul y when 

you have, in today's technology, you can just walk 

by a phone and transfer information. 

And so, um, it is rel ively easy do 

that. But the complexity of having to prove that 

could be a double negat ,or it could as simple 

of the Board and the industry coming an agreement 

as to what language could codified in 

contract in order to re ect that, um that no 

tangible personal property is trans rred or 

intended to trans rred in the a s of the -- of 
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the purchaser. 

We can't control that. I mean, as a 

retailer, you can't control what the purchaser 

ultimately does and how they do that. But given 

modern technology, I could -- you know, you could 

transfer a program to - wi the push of a button, 

without use of any tangible rsonal property. 

So, uh, I think if we bifurcated, we could 

probably find the solution to the lem on the 

audit side. 

MS. Thank you, Mr. Horton. 

Other comments, Members? 

me weigh in a little bit on this. Uh, 

I -- I agree with you, Mr. Ho ,for the most 

part. What I'm concerned about is really, uh, 

obviously looking at the t that we have still 

related litigation in is area. 

MR. HORTON: Mm-hmm. 

MS. YEE: Uh, I'm wondering if what might 

instructive us in terms of Audit Manual 

changes is to look at, uh, I think some of the 

audits that have en put on hold that are pending 

that have some, uh well, pending resolution of 

the chnology Trans r Agreement discuss ,but 

whether looking at some of those audits may provide 

some guidance to us. 

And I do want to put a little bit more of a 

timeline and process on how we look at some of these 
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Audit Manual changes. I think ongoing engagement 

with industry is always good. Uh, I - I may want 

to formalize this process a little bit more just 

because, uh, it -- it seems to kind of hanging 

out there. And obviously wi the sensitivity about 

other issues that are unresolved, but it seems to be 

a good ace to start might be other audits that 

have en held in abeyance pending the 

discussion and whether that can provi us any 

guidance with respe to the electronic transactions 

and - and what may, uh, be appropriate for Audit 

Manual changes. 

Other comments, Members? 

Okay. Urn, so I - I'm going do ask the 

staff to corne back and propose a timeline and just 

maybe, uh, put a li le bit more clarifi ion on 

the process r the Audit Manual changes. And then, 

uh, if there could be some look -- obviously, urn, 

respecting confidentiality -- of what some of 

pending audits may, uh, entail that could help guide 

this process would be help 1. 

MS. BUEHLER: Will do. 


MS. YEE: Okay. 


MR. HORTON: Madam Chair, if I may. 


Urn, I like - I would also like staff to 


to -- to see if we can develop, uh, some safe rbor 

language r the industry, uh, that is acceptable 

from an audit rspe ive, that brings clarity, uh, 
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r the industry and, uh -- uh, in in regards to 

subsequent audits. 

MS. Thank you. 

MR. HORTON: Thank you, Madam Chair. 

MS. YEE: All ght. Without any further 

comment 

ry good. Thank you. Thank you to staff, 

thank you to the interested parties. The siness 

Taxes Committee is, uh, hereby adjourned. 

MR. NEBERGALL: Thank you. 

MS. YEE: Thank you. 

- -000--
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ESTIMATE OF COST OR SAVINGS RESULTING 

FROM PROPOSED REGULATORY ACTION 


Proposed Amendment of Sales and Use Tax Regulation 1705, Relieffrom Liability 

STATEMENT OF COST OR SAVINGS FOR NOTICE OF PUBLIC HEARING 

The State Board ofEqualization has detennined that the proposed action does not impose 
a mandate on local agencies or school districts. Further, the Board has detennined that the action 
will result in no direct or indirect cost or savings to any State agency, any local agency or school 
district that is required to be reimbursed under Part 7 (commencing with Section 17500) of 
Division 4 ofTitle 2 of the Government Code or other non-discretionary cost or savings imposed 
on local agencies, or cost or savings in Federal funding to the State of California. 

The cost impact on private persons or businesses will be insignificant. This proposal will 
not have a significant adverse economic impact on businesses. 

This proposal will not be detrimental to California businesses in competing with 
businesses in other states. 

This proposal will neither create nor eliminate jobs in the State of California nor result in 
businesses or create or expand business in the State of California. 
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STATE OF CALIFORNIA- DEPARTMENT OF FINANCE 

ECONOMIC AND FISCAL IMPACT STATEMENT 
(REGULATIONS AND ORDERS) 
STD. 399 (REV. 1212008) See SAM Section 6601 - 6616 for Instructions and Code Citations 

ECONOMIC IMPACT STATEMENT 


1. Check the appropriate box(es) below to indicate whether this regulation: 

D a. Impacts businesses and/or employees 

D b. Impacts small businesses 

D c. Impacts jobs or occupations 

D d. Impacts California competitiveness 

h. Please see the attached. 

D e. Imposes reporting requirements 

D f. Imposes prescriptive instead of performance 

D g. Impacts individuals 

o h. None of the above (Explain below. Complete the 
Fiscal Impact Statement as appropriate.) 

(If any box in Items 1 a through g is checked, complete this Economic Impact Statement.) 

2. Enter the total number of businesses impacted: Describe the types of businesses (Include nonprofits.): _____________ 

Enter the number or percentage of total businesses impacted that are small businesses: _____ 


'ter the number of businesses that will be created: 


Explain: 


4. Indicate the geographic extent of impacts: D Statewide D Local or regional (List 

5. Enter the number of jobs created: or eliminated: Describe the types of jobs or occupations impacted: 

6. Will the regulation affect the ability of California businesses to compete with other states by making it more costly to produce goods or services here? 

DYes If yes, explain briefly: 

1. What are the total statewide dollar costs that businesses and individuals may incur to comply with this regulation over its lifetime? $ 

a. Initial costs for a small business: $_____ Annual ongoing costs: Years: 

b. Initial costs for a typical business: $_____ Annual ongoing costs: $ ______ Years: 

c. Initial costs for an individual: $ ________ Annual ongoing costs: Years: 

Describe other economic costs that may occur: 
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 12/2008) 

2. If multiple industries are impacted, enter the share of total costs for each industry: ~____.......____________~____~__~__ ____ 


3. If the regulation imposes reporting requirements, enter the annual costs a typical business may incur to comply with these requirements. (Include the dollar 

costs to do programming, record keeping, reporting, and other paperwork, whether or not the paperwork must be submitted.): S_________ 

4. Will this regulation directly impact housing costs? DYes D No If yes, enter the annual dollar cost per housing unit: ~____ and the 

number of units: 

5. Are there comparable Federal regulations? DYes No Explain the need for State regulation given the existence or absence of Federal 

regulations: 

Enter any additional costs to businesses and/or individuals that may be due to State - Federal differences: S _____ 

not 

1. Briefly summarize the benefits that may result from this regulation and who will benefit: 

2. Are the benefits the result of : specific statutory requirements, or D goals developed by the agency based on broad statutory authority? 

3. What are the total statewide benefits from this regulation over its lifetime? $ 

and assumptions in the rulemaking record. the dollar value not 

1. List alternatives considered and describe them below. If no alternatives were considered, explain why not: 

2. Summarize the total statewide costs and benefits from this regulation and each alternative considered: 

Regulation: Benefit: Cost: y ________ 

Altemative 1: Benefit: Cost: 

Alternative 2: Benefit: ' ..________ Cost: y _________ 

3. Briefly discuss any quantification issues that are relevant to a comparison of estimated costs and benefits for this regulation or alternatives: 

4. Rulemaking law requires agencies to consider performance standards as an alternative, if a regulation mandates the use of specific technologies or 

equipment, or prescribes specific actions or procedures. Were performance standards considered to lower compliance costs? DYes No 

xplain: _______________________________________________________ 

E. MAJOR REGULATIONS (Include calculations and assumptions in the rulemaking record.) Cal/EPA boards, offices, and departments are subject to the 
following additional requirements per Health and Safety Code section 57005. 
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ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 12/2008) 

1. Will the estimated costs of this regulation to California business enterprises exceed $10 million ? DYes No (If No, skip the rest of this section.) 

_, ..riefly describe each equally as an effective alternative. or combination of alternatives, for which a cost-effectiveness analysis was performed: 

Alternative 1 : 

Alternative 2: 

3. For the regulation, and each alternative just described, enter the estimated total cost and overall cost-effectiveness ratio: 

Regulation: Cost-effectiveness ratio: $ __________________ 


Alternative 1: Cost-effectiveness ratio: $ _________________ 


Alternative 2: Cost-effectiveness ratio: $ _________________
$------------------- 

FISCAL IMPACT STATEMENT 


A. FISCAL EFFECT ON LOCAL GOVERNMENT (Indicate appropriate boxes1 through 6 and attach calculations and assumptions of fiscal impact for the current 
year and two subsequent Fiscal Years.) 

D 1. Additional expenditures of approximately $ __ ___________ in the current State Fiscal Year which are reimbursable by the State pursuant to 

Section 6 of Article XIII B of the California Constitution and Sections 17500 et seq. of the Governrnent Code. Funding for this reimbursement: 

a. is provided in , Budget Act of or Chapter------------------  ----------
Statutes of ------ 

D b. will be requested in the Governor's Budget for appropriation in Budget Act of 
---~~~~~---- ---------~-----

n 2. Additional expenditures of approximately $ in the current State Fiscal Year which are not reimbursable by the State pursuant to 

Section 6 of Article XIII B of the California Constitution and Sections 17500 et seq. of the Government Code because this regulation: 

D a. implements the Federal mandate contained in .........._ _____________________ .__________________________________ 

b. implements the court mandate set forth by the 

court in the case of vs. --------------------  -------------------- 

c. implements a mandate of the people of this State expressed in their approval of Proposition No. _____________ the________ 

election; (DATE) 

D d. is issued only in response to a specific request from the 

.~.~~~~~________ ~_____ ~~~~~~.______....________________ ' which is/are the only local entity(s) affected; 

by Section e. will be fully financed from the ---------------------==-=-==-=-:-::cc::-===-,--------------------- 

D f. provides for savings to each affected unit of local govemment which will. at a minimum, offset any additional ccsts to each such unit; 

g. creates, eliminates, or changes the penalty for a new crime or infraction ccntained in ____________________ 

l. Savings of approximately $ annually. 

D 4. No additional costs or savings because this regulation makes only technical, non-substantive or clarifying changes to current law regulations. 
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ECONOMIC AND FISCAL IMPACT STATEMENT c~nt. (STD. 399, Rev. 2-98) 

IZJ 5. 	 No fiscal impact exists because this regulation does not affect any local entity or program. 

06. 	Other. 

B. FISCAL EFFECT ON STATE GOVERNMENT (Indicate appropriate boxes 1 through 4 and attach calculations and assumptions of fiscal impact for 
the current year and two subsequent Fiscal Years.) 

01. Additional expenditures of approximately $,_______in the current State Fiscal Year. It is anticipated that State agencies will: 

a. be able to absorb these additional costs within their existing budgets and resources. 


U b. request an increase in the currently authorized budget level for the _______flScal year. 


[j 2. Savings of approximately $________in the current State Fiscal Year. 

ill 3. No fiscal impact exists because this regulation does not affect any State agency or program. 

r"'1
U4. Other. 

C. F,ISCAL EFFECT ON FEDERAL FUNDING OF STATE PROGRAMS (InrliCl'tlf' li!lJprv::o;:-;ste boxes 1 through 4 and attach calculations and as,;umptions 
of fiscal impact for the current year and two subsequent Fiscal Years.) 

1. Additional expenditures of approximately $,_________ in the current State Fiscal Year. 

02. Savings of approximately $_________in the current State Fiscal Year. 

[Z] 3. No fiscal impact exists because this regulation does not affect any federally funded State agency or program. 

04. 
TITLE 

Regulations Coordinator 
DATE 

APPROVAUCONCURRENCE 

DEPARTMENT OF FINANCE 2 

Exempt under SAM section 6660APPROVAUCONCURRENCE :~ 

1. 	 The signature attests that the agency has completed the STD, 399 according to the instructions in SAM sections 6600-6680, and understands the 
impacts of the proposed rulemaking. State boards, offices, or departments not under an Agency Secretary must have the form Signed by the highest 
ranking official in the organization. 

2. 	 Finance approval and signature is required when SAM sections 6600-6670 require completion of the Fiscal Impact Statement in the STD. 399.. 

Page 4 



Attachment to Economic and Fiscal Impact 

Statement (STD. 399 (Rev. 12/2008» for the Proposed Amendments to 

California Code of Regulations, Title 18, Section 1705, 

ReliefFrom Liability 

Currently, under Revenue and Taxation Code (RTC) section 6596, subdivision (a), ifthe State 
Board of Equalization (Board) finds that a person's failure to make a timely return or payment is 
due to the person's reasonable reliance on written advice from the Board, the person may be 
relieved of sales and use taxes and any penalties or interest added thereto (hereafter referred to as 
RTC section 6596 relief). Currently, under RTC section 6596, subdivision (b), a person's 
failure to make a timely return or payment is due to reasonable reliance on written advice from 
the Board only ifthe Board finds that: 

• 	 The person submitted a written request to the Board for advice about whether a particular 
activity or transaction is subject to sales and use tax and fully described the specific facts 
and circumstances of the activity or transaction in the request; 

• 	 The Board responded to the written request for advice in writing and stated whether or 
not the described activity or transaction is subject to tax, or stated the conditions under 
which the activity or transaction is subject to tax; 

• 	 In reasonable reliance on the Board's written advice, the person did not charge sales tax 
reimbursement or collect use tax from his or her customers or pay a use tax on the 
described activity or transaction; and 

• 	 The liability for taxes due to the failure to make a timely return or payment applied to a 
particular activity or transaction which occurred before the Board rescinded or modified 
the written advice or the Board's earlier written advice ceased to be valid due to a change 
in the law. 

In addition, under RTC section 6596, subdivision (c), a person requesting RTC section 6596 
reliefis currently required to file with the Board a copy of the person's written request to the 
Board for advice, a copy ofthe written advice the Board provided in response, the person's 
statement under penalty of perjury setting forth the facts on which the person's request for relief 
is based, and any other information the Board requires. 

California Code of Regulations, title 18, section (Regulation) 1705, ReliefFrom Liability, 
implements, interprets, and makes specific the provisions ofRTC section 6596. The proposed 
amendments to Regulation 1705: 

• 	 Clarify that the presentation of a person's books and records for examination by an 
auditor shall be deemed to be a written request for the audit report "by the audited person 
and any person with shared accounting and common ownership with the audited person"; 

• 	 Clarify that written advice provided in an audit may be relied upon by the person audited 
"or a person with shared accounting and common ownership with the audited person"; 

• 	 Clearly prescribe the circumstances under which a person has shared accounting and 
common ownership with an audited person; and 



• 	 Require that a person have shared accounting and common ownership with an audited 
person during the periods that the person is entitled to rely on the audited person's audit 
report for RTC section 6596 relief. 

As a result, the proposed amendments will permit some additional persons to qualify for RTC 
section 6596 relief, and choose to incur any costs associated with requesting relief under RTC 
section 6596, subdivision (c). However, the proposed amendments do not require any person to 
rely on another person's audit report or file a request for relief under RTC section 6596. 
Therefore, the proposed amendments do not impose any costs on any persons, including 
businesses. 

Further, there is a limited class ofpersons that will actually have the shared accounting and 
common ownership with one or more other persons described in the proposed amendments to 
Regulation 1705. And, each person in the limited class will only be eligible for RTC section 
6596 relief due to the person's reliance on another person's audit report during the periods that 
the person actually has the shared accounting and ownership with the other person and actually 
relies on the other person's audit report. Therefore, the proposed amendments to Regulation 
1705 will provide some relief to some of the persons in the limited class described above. 
However, the proposed amendments will not benefit every person in the limited class described 
above, they will not have any impact on persons that are not part of the limited class described 
above, and the Board does not anticipate receiving a significant number ofnew requests for RTC 
section 6596 relief due to the proposed amendments. 

Furthermore, the Board anticipates that the proposed amendments to Regulation 1705 will 
promote fairness and benefit taxpayers, Board staff, and the Board by clarifying that RTC section 
6596 relief can apply to a person who the Board would reasonably expect to rely on written 
advice provided by Board staff in a prior audit ofanother related person because the two persons 
are: 

• 	 In the same industry; 
• 	 Under common ownership; and 
• 	 Share accounting functions and accounting staff. 

Therefore, based upon the foregoing information and all of the information in the rulemaking 
file, the Board is not aware ofany cost impacts that a representative private person or business 
would necessarily incur in reasonable compliance with the proposed regulatory action, and the 
Board has determined that the proposed amendments to Regulation 1705: 

• 	 Will not have a significant, statewide adverse economic impact directly affecting 
business, including the ability ofCalifornia businesses to compete with businesses in 
other states; 

• 	 Will neither create nor eliminate jobs in the State of California nor result in the 

elimination of existing businesses nor create or expand business in the State of 

California; 


• 	 Will not have a significant effect on housing costs; 
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• 	 Will result in no direct or indirect cost or savings to any state agency, any cost to local 
agencies or school districts that is required to be reimbursed under part 7 (commencing 
with section 17500) of division 4 oftitle 2 of the Government Code, other non
discretionary cost or savings imposed on local agencies, or cost or savings in federal 
funding to the State of California; and 

• 	 Will not impose a mandate on local agencies or school districts, including a mandate that 
is required to be reimbursed under part 7 (commencing with section 17500) of division 4 
of title 2 of the Government Code. 

Finally, Regulation 1705 does not regulate the health and welfare of California residents, worker 
safety, or the state's environment. Therefore, the Board has also determined that the adoption of 
the proposed amendments to Regulation 1705 will not affect the benefits of Regulation 1705 to 
the health and welfare of California residents, worker safety, or the state's environment. 
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Notice of Proposed Regulatory Action 

The State Board of Equalization Proposes to Adopt Amendments to 


California Code of Regulations, Title 18, 


Section 1705, ReliefFrom Liability 


NOTICE IS HEREBY GIVEN 

The State Board ofEqualization (Board), pursuant to the authority vested in it by 
Revenue and Taxation Code (RTC) section 7051, proposes to adopt amendments to 
California Code ofRegulations, title 18, section (Regulation) 1705, ReliefFrom Liability, 
which implements, interprets, and makes specific RTC section 6596's provisions for 
relief from sales and use tax liabilities due to reasonable reliance on written advice from 
the Board. The proposed amendments add language to the end of the first sentence in 
Regulation 1705, subdivision (c), to clarifY that the presentation ofa person's books and 
records for examination by an auditor shall be deemed to be a written request for the 
audit report "by the audited person and any person with shared accounting and common 
ownership with the audited person." The proposed amendments add language to the end 
of Regulation 1705, subdivision (c), to clearly prescribe the circumstances under which a 
person has shared accounting and common ownership with an audited person and require 
that a person have shared accounting and common ownership with an audited person 
during the periods that the person is entitled to rely on the audited person's audit report 
for RTC section 6596 relief. The proposed amendments to Regulation 1705, subdivision 
(a), clarifY that written advice provided under the circumstances described in subdivision 
(c) may be relied upon by the person audited "or a person with shared accounting and 
common ownership with the audited person." 

PUBLIC HEARING 

The Board will conduct a meeting in Room 121, at 450 N Street, Sacramento, California, 
on December 17-19, 2013. The Board will provide notice of the meeting to any person 
who requests that notice in writing and make the notice, including the specific agenda for 
the meeting, available on the Board's Website at www.boe.ca.govat least 10 days in 
advance of the meeting. 

A public hearing regarding the proposed regulatory action will be held at 9:30 a.m. or as 
soon thereafter as the matter may be heard on December 17, 18, or 19, 2013. At the 
hearing, any interested person may present or submit oral or written statements, 
arguments, or contentions regarding the adoption of the proposed amendments to 
Regulation 1705. 

AUTHORITY 

RTC section 7051 
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REFERENCE 

RTC section 6596 

INFORMATIVE DIGESTIPOLICY STATEMENT OVERVIEW 

Current Law 

RTC section 6005 currently defines the term "person" for purposes of the Sales and Use 
Tax Law (Rev. & Tax. Code, § 6001 et seq.). It provides that the term includes "any 
individual, firm, partnership, joint venture, limited liability company, association, social 
club, fraternal organization, corporation, estate, trust, business trust, receiver, assignee for 
the benefit of creditors, trustee, trustee in bankruptcy, syndicate, the United States, this 
state, any county, city and county, municipality, district, or other political subdivision of 
the state, or any other group or combination acting as a unit." 

Currently, under RTC section 6596, subdivision (a), if the Board finds that a person's 
failure to make a timely return or payment is due to the person's reasonable reliance on 
written advice from the Board, the person may be relieved of sales and use taxes and any 
penalties or interest added thereto (hereafter referred to as RTC section 6596 relief). 
Currently, under RTC section 6596, subdivision (b), a person's failure to make a timely 
return or payment is due to reasonable reliance on written advice from the Board only if 
the Board finds that: 

• 	 The person submitted a written request to the Board for advice about whether a 
particular activity or transaction is subject to sales and use tax and fully described 
the specific facts and circumstances of the activity or transaction in the request; 

• 	 The Board responded to the written request for advice in writing and stated 
whether or not the described activity or transaction is subject to tax, or stated the 
conditions under which the activity or transaction is subject to tax; 

• 	 In reasonable reliance on the Board's written advice, the person did not charge 
sales tax reimbursement or collect use tax from his or her customers or pay a use 
tax on the described activity or transaction; and 

• 	 The liability for taxes due to the failure to make a timely return or payment 
applied to a particular activity or transaction which occurred before the Board 
rescinded or modified the written advice or the Board's earlier written advice 
ceased to be valid due to a change in the law. 

Also, currently, RTC section 6596, subdivision (d), generally provides that "[o]nly the 
person making the written request shall be entitled to rely on the [B]oard's written advice 
to that person." 

Regulation 1705 implements, interprets, and makes specific the provisions of RTC 
section 6596. As relevant here: 
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• 	 Regulation 1705, subdivision (b)(l), currently requires that a representative's 
written request for advice identify the specific person for whom the advice is 
requested in order for the identified person to rely on the advice in the Board's 
written response to the representative for RTC section 6596 relief; 

• 	 Regulation 1705, subdivision (c) currently applies to audits, states that the 
"[p]resentation of [a] person's books and records for examination by an auditor 
shall be deemed to be a written request for the audit report," and prescribes the 
circumstances under which an audit report may be relied upon for RTC section 
6596 relief; and 

• 	 Regulation 1705, subdivision (a), currently provides that "[w]ritten advice from 
the Board which was received during a prior audit of the person under the 
conditions set forth in subdivision (c) below, may be relied upon by the person 
audited or by a legal or statutory successor to that person." 

Also, as relevant here, subdivision (e) was added to Regulation 1705 in 1999 to explain 
the circumstances under which a trade or industry association may request written advice 
on behalf of its members so that the members can rely on the written advice for RTC 
section 6596 relief. And, subdivision ( e) of Regulation 1705 was amended in 2009 to 
explain the circumstances under which a franchisor may request written advice on behalf 
of its franchisees so that the franchisees can rely on the written advice for RTC section 
6596 relief. Subdivision (e) currently provides that: 

A trade or industry association requesting advice on behalf of its 
member(s) must identify and include the specific member name(s) for 
whom the advice is requested for relief from liability under this regulation. 
A franchisor requesting advice on behalf of its franchisee(s) must identify 
and include the specific franchisee name(s) for whom the advice is 
requested for relief from liability under this regulation. 

F or an identified trade or industry member or franchisee to receive relief 
based on advice provided in the written communication to the trade or 
industry association or franchisor, the activity or transactions in question 
must involve the same facts and circumstances as those presented in the 
written inquiry by the association or franchisor. 

As a result, a person cannot generally obtain RTC section 6596 relief by relying on 
written advice the Board gave to another person, even if their activities or transactions are 
similar. However, Regulation 1705 does currently allow a person to obtain RTC section 
6596 relief by relying on written advice the Board gave to the person's representative, 
trade or industry association, or franchisor under specified circumstances. 

Effect, Obj ective, and Benefits of the Proposed Amendments to Regulation 1705 

Need/or Clarification 
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The Board conducted a hearing regarding a sales and use tax appeal filed by a business 
entity (hereafter referred to as ABC). During the hearing, ABC indicated that it followed 
written advice provided during the Board's prior audit ofanother business entity 
(hereafter referred to as XYZ). ABC stated that ownership ofXYZ was similar to ABC, 
and that the two companies engaged in the same type of business in the same industry 
and shared a common accounting department. Also, records indicated that XYZ and 
ABC were related entities because XYZ owned more than 50 percent of ABC. 
Therefore, during the hearing, ABC argued that written advice provided to XYZ during 
its prior audit was indirectly provided to ABC as well, and that ABC should be permitted 
to rely on the written advice for RTC section 6596 relief. In response to ABC's 
arguments, the Board referred an issue to the Board's Business Tax Committee for 
further development. The issue was whether RTC section 6596 relief should only be 
available to the person who actually received the written advice from the Board or that 
person's legal or statutory successor under certain circumstances, such as those presented 
in ABC's appeal. 

Business Taxes Committee staff subsequently reviewed the facts of ABC's appeal 
discussed above. First, staff found that when two persons in the same industry are under 
common ownership and share accounting functions and accounting staff, and the 
accounting staffpresents one of the person's books and records to Board staff during an 
audit, then it would be reasonable for the accounting staff, under the direction of a 
common controlling ownership, to rely on the Board's written advice regarding the 
application of tax to the activities or transactions at issue in the audit report when 
conducted by the audited person and the related person. Second, staff found that, in this 
specific factual situation, the presentation of the audited person's books and records 
should be deemed to be a written request for the audit report by both the audited person 
and the related person so that RTC section 6596 reliefwill apply to a liability the audited 
person or the related person (having the above characteristics) incurs due to either of their 
reasonable reliance on the written advice Board staffprovided in the audit report. 
Therefore, staff determined that it was necessary to clarifY Regulation 1705 accordingly. 

However, the facts ofABC's appeal did not concern ABC's reliance on written advice 
requested under the circumstances described in Regulation 1705, subdivision (b). Also, 
Business Taxes Committee staff found that Regulation 1705, subdivision (b) already 
provides a procedure to request written advice from the Board that identifies two related 
persons, such as ABC and XYZ, by name, so that both persons can subsequently rely 
upon the written advice for RTC section 6596 relief. And, staff found that continuing to 
require a request for written advice submitted on behalfof two related persons to comply 
with the procedures in Regulation 1705, subdivision (b), is consistent with the procedures 
in Regulation 1705, subdivision (e) (quoted above) regarding a trade or industry 
association's or franchisor's request for written advice on behalf of its member(s) or 
franchisee(s). Therefore, staff did no determine that there was a need to further clarify 
when related persons may rely on written advice requested from the Board outside of the 
audit context. 

Interested Parties Process 
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As a result, Business Taxes Committee staff drafted amendments to Regulation 1705, 
subdivisions (a) and (c). The draft amendments suggested adding language to the end of 
the first sentence in subdivision (c) to clarify that the presentation of a person's books 
and records for examination by an auditor shall be deemed to be a written request for the 
audit report "by the audited person and any person with shared accounting and common 
ownership with the audited person." The draft amendments suggested adding language 
to the end of subdivision (c) to clearly prescribe the circumstances under which a person 
has shared accounting and common ownership with an audited person, and require that 
all of the circumstances exist at the time that an audit report is provided to the audited 
person in order for the person with shared accounting and common ownership to rely on 
the audit report for RTC section 6596 relief. The draft amendments also suggested 
amending subdivision (a) to clarify that written advice provided under the circumstances 
described in subdivision (c) may be relied upon by the person audited "or a person with 
shared accounting and common ownership with the audited person." 

Business Taxes Committee staff subsequently provided its draft amendments to 
Regulation 1705 to the interested parties and conducted interest parties meetings in April 
and May 2013 to discuss the draft amendments. During the April meeting, a participant 
questioned the requirement, discussed above, that a person have shared accounting and 
common ownership with an audited person at the time that an audit report is issued, in 
order for the person with shared accounting and common ownership to rely on the 
audited person's audit report for RTC section 6596 relief. The participant expressed 
concern that the requirement was too narrow and might prevent a person that was not in 
business when an audit report was issued, but otherwise has shared accounting and 
common ownership with the audited person, from relying on the audit report for RTC 
section 6596 relief when it would seem reasonable to rely on the audit report under the 
circumstances. As a result, staff addressed the concern by revising its draft amendments 
to Regulation 1705, subdivision (c) so that a person only has to have shared accounting 
and common ownership with an audited person during the periods that the person is 
entitled to rely on the audited person's audit report for RTC section 6596 relief. Staff 
also revised its draft amendments to add clarifying language and making minor 
grammatical edits recommended by the interested parties during the May meeting. 

August 13, 2013 Business Taxes Committee Meeting 

Subsequently, staff prepared Formal Issue Paper 13-006 and distributed it to the Board 
Members for consideration at the Board's August 13,2013, Business Taxes Committee 
meeting. Formal Issue Paper 13-006 recommended that the Board propose to add 
language to the end of the first sentence in Regulation 1705, subdivision (c), to clarify 
that the presentation of a person's books and records for examination by an auditor shall 
be deemed to be a written request for the audit report "by the audited person and any 
person with shared accounting and common ownership with the audited person." The 
formal issue paper recommended that the Board propose to add language to the end of 
Regulation 1705, subdivision (c), to clearly prescribe the circumstances under which a 
person has shared accounting and common ownership with an audited person and require 
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that a person have shared accounting and common ownership with an audited person 
during the periods that the person is entitled to rely on the audited person's audit report 
for RTC section 6596 relief. The formal issue paper also recommended that the Board 
amend Regulation 1705, subdivision (a), to clarify that written advice provided under the 
circumstances described in subdivision (c) may be relied upon by the person audited "or a 
person with shared accounting and common ownership with the audited person." 

At the conclusion ofthe Board's discussion of Formal Issue Paper 13-006 during the 
August 13,2013, Business Taxes Committee meeting, the Board Members unanimously 
voted to propose the amendments to Regulation 1705 recommended in the formal issue 
paper. The Board determined that the proposed amendments to Regulation 1705 are 
reasonably necessary to have the effect and accomplish the objective ofaddressing the 
issue presented by the facts of ABC's appeal (discussed above) by clarifying that a 
person can rely on an audit report issued to another person for RTC section 6596 relief 
under limited circumstances that are similar to the circumstances in ABC's appeal. 

The Board anticipates that the proposed amendments to Regulation 1705 will promote 
fairness and benefit taxpayers, Board staff, and the Board by clarifying that RTC section 
6596 relief can apply to a person who the Board would reasonably expect to rely on 
written advice provided by Board staff in a prior audit ofanother related person because 
the two persons are: 

• In the same industry; 
• Under common ownership; and 
• Share accounting functions and accounting staff. 

The Board has performed an evaluation of whether the proposed amendments to 
Regulation 1705 are inconsistent or incompatible with existing state regulations and 
determined that the proposed amendments are not inconsistent or incompatible with 
existing state regulations. In addition, the Board has determined that there are no 
comparable federal regulations or statutes to Regulation 1705 or the proposed 
amendments to Regulation 1705. 

NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulation 
1705 will not impose a mandate on local agencies or school districts, including a mandate 
that is required to be reimbursed under part 7 (commencing with section 17500) of 
division 4 oftitle 2 ofthe Government Code. 

NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND 
SCHOOL DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulation 
1705 will result in no direct or indirect cost or savings to any state agency, any cost to 
local agencies or school districts that is required to be reimbursed under part 7 
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(commencing with section 17500) of division 4 of title 2 of the Government Code, other 
non-discretionary cost or savings imposed on local agencies, or cost or savings in federal 
funding to the State of California. 

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY 
AFFECTING BUSINESS 

The Board has made an initial determination that the adoption of the proposed 
amendments to Regulation 1705 will not have a significant, statewide adverse economic 
impact directly affecting business, including the ability of California businesses to 
compete with businesses in other states. 

The adoption of the proposed amendments to Regulation 1705 may affect small business. 

NO COST IMP ACTS TO PRIVATE PERSONS OR BUSINESSES 

The Board is not aware of any cost impacts that a representative private person or 
business would necessarily incur in reasonable compliance with the proposed action. 

RESULTS OF THE ECONOMIC IMPACT ASSESSMENT REQUIRED BY 
GOVERNMENT CODE SECTION 11346.3, SUBDIVISION (b) 

The Board has prepared the economic impact assessment required by Government Code 
section 11346.3, subdivision (b)(l), and included it in the initial statement of reasons. 
The Board has determined that the adoption of the proposed amendments to Regulation 
1705 will neither create nor eliminate jobs in the State of California nor result in the 
elimination of existing businesses nor create or expand business in the State of California. 
Furthermore, the Board has determined that the adoption of the proposed amendments to 
Regulation 1705 will not affect the benefits of Regulation 1705 to the health and welfare 
of California residents, worker safety, or the state's environment. 

NO SIGNIFICANT EFFECT ON HOUSING COSTS 

The adoption of the proposed amendments to Regulation 1705 will not have a significant 
effect on housing costs. 

DETERMINATION REGARDING ALTERNATIVES 

The Board must determine that no reasonable alternative considered by it or that has been 
otherwise identified and brought to its attention would be more effective in carrying out 
the purpose for which the action is proposed, would be as effective and less burdensome 
to affected private persons than the proposed action, or would be more cost effective to 
affected private persons and equally effective in implementing the statutory policy or 
other provision of law than the proposed action. 

CONTACT PERSONS 
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Questions regarding the substance of the proposed amendments should be directed to 
Bradley M. Heller, Tax Counsel IV, by telephone at (916) 323-3091, bye-mail at 
Bradley.Heller@boe.ca.gov, or by mail at State Board of Equalization, Attn: Bradley M. 
Heller, MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082. 

Written comments for the Board's consideration, notice of intent to present testimony or 
witnesses at the public hearing, and inquiries concerning the proposed administrative 
action should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at 
(916) 445-2130, by fax at (916) 324-3984, bye-mail at Richard.Bennion@boe.ca.gov, or 
by mail at State Board of Equalization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. 
Box 942879, Sacramento, CA 94279-0080. 

WRITTEN COMMENT PERIOD 

The written comment period ends at 9:30 a.m. on December 17,2013, or as soon 
thereafter as the Board begins the public hearing regarding the adoption of the proposed 
amendments to Regulation 1705 during the December 17-19,2013, Board meeting. 
Written comments received by Mr. Rick Bennion at the postal address, email address, or 
fax number provided above, prior to the close of the written comment period, will be 
presented to the Board and the Board will consider the statements, arguments, and/or 
contentions contained in those written comments before the Board decides whether to 
adopt the proposed amendments to Regulation 1705. The Board will only consider 
written comments received by that time. 

AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF 
PROPOSED REGULATION 

The Board has prepared an underscored and strikeout version of the text of Regulation 
1705 illustrating the express terms of the proposed amendments. The Board has also 
prepared an initial statement of reasons for the adoption of the proposed amendments to 
Regulation 1705, which includes the economic impact assessment required by 
Government Code section 11346.3, subdivision (b)(1). These documents and all the 
information on which the proposed amendments are based are available to the public 
upon request. The rulemaking file is available for public inspection at 450 N Street, 
Sacramento, California. The express terms of the proposed amendments and the initial 
statement of reasons are also available on the Board's Website at www.boe.ca.gov. 

SUB S TAN TIALL Y RELATED CHANGES PURSUANT TO GOVERNMENT CODE 
SECTION 11346.8 

The Board may adopt the proposed amendments to Regulation 1705 with changes that 
are nonsubstantial or solely grammatical in nature, or sufficiently related to the original 
proposed text that the public was adequately placed on notice that the changes could 
result from the originally proposed regulatory action. Ifa sufficiently related change is 
made, the Board will make the full text of the proposed regulation, with the change 
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clearly indicated, available to the public for at least 15 days before adoption. The text of 
the resulting regulation will be mailed to those interested parties who commented on the 
original proposed regulation orally or in writing or who asked to be informed of such 
changes. The text of the resulting regulation will also be available to the public from Mr. 
Bennion. The Board will consider written comments on the resulting regulation that are 
received prior to adoption. 

A V AILABILITY OF FINAL STATEMENT OF REASONS 

If the Board adopts the proposed amendments to Regulation 1705, the Board will prepare 
a final statement of reasons, which will be made available for inspection at 450 N Street, 
Sacramento, California, and available on the Board's Website at www.boe.ca.gov. 
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Bennion, Richard 

trom: BOE-Board Meeting Material 
Sent: Friday, October 25, 2013 9:08 AM 
To: Alonzo, Mary Ann (Legal); Angeja, Jeff (Legal); Angeles, Joel; Armenta, Christopher; 

Baetge, Michelle; Bartolo, Lynn; Bennion, Richard; Benson, Bill; Bisauta, Christine (Legal); 

Blake, Sue; BOE-Board Meeting Material; Boyle, Kevin; Bridges, Cynthia; Chung, Sophia 
(Legal); Cruz, Giovan; Davis, Toya P.; Delgado, Maria; Duran, David; Elliott, Claudia; 
Epolite, Anthony (Legal); Ferris, Randy (Legal); Ford, Ladeena L; Garcia, Laura; Gau, David; 
Gilman, Todd; Giorgi, Alan; Giorgi, Dolores; Goehring, Teresa; Hale, Mike; Hamilton, 
Tabitha; Hanohano, Rebecca; Harvill, Mai; He, Mengjun; Heller, Bradley (Legal); Hellmuth, 
Leiia; Herrera, Cristina; Holmes, Dana; Hughes, Shellie L; Jacobson, Andrew; Kinkle, 
Sherrie L; Kinst Lynne; Kruckenberg, Kendra; Kuhl, James; Lambert, Robert (Legal); 

'_evine, David H. (Legal); LoFaso, Alan; Madrigal, Claudia; Maeng, Elizabeth; Mandel, 
Marcy Jo; Matsumoto, Sid; McGuire, Jeff; Miller, Brad; Mandel. Marcy Jo @ SCO; Moon, 
Richard (Legal); Morquecho, Raymond; Nienow, Trecia (Legal); Oakes, Clifford; 
Pielsticker, Michele; Ralston, Natasha; Richmond, Joann; Riley, Denise (Legal); Salazar, 

Ramon; Salgado-Ponce, Sylvia; Schultz, Glenna; Shah, Neil; Silva, Monica (Legal); Singh, 
Sam; Sm~th, Kevin (Legal); Smith, Rose; Stowers, Yvette; Suero-Gabler, Cynthia; Torres, 
Rodrigo; Torres, Rodrigo; Tran, Mai (Legal); Treichelt, Tim; Tucker, Robert (Legal); 
Vasouez, Rosalyn; Vigil, Michael; Wallentine, Sean; Whitaker, Lynn; White, Sharon; 
Wi!liam5, Lee; Zivkovkh, Robert 

Subject: State Board of Equalization - Announcement of Regulatory Change 1705 

The State Board ofEqualization proposes to adopt amendments to Regulation 1705, Relief from Liability, A public hearing regarding 
the proposed amendments will be held in Room 121, 450 N Street, Sacramento, at 10:00 a.m" or as soon thereafter as the matter may 
be heard, on Tuesday, December 17,2013. 

The proposed amendments to Regulation 1705, Relief from Liability, prescribe the circumstances under which Revenue and Taxation 
Code section 6596 relief is available to a perwn who reasonably relies OIl written ~~dvice the Board provided in a prior audit ofa 
related person. 

To view the notice ofhearing, initial statement ofreasons, proposed text, and history click on the following link: 
http://www.boe.ca.gov/reg~rt;:LI705 20 J:; .flUTI 

Questions regarding the substance of the prop05ed am~ndments should be directed to Mr. Bradley Heller, Tax Counsel IV, at 450 N 
Street, MIC:82, Sacramento, CA 94279-0082, email JJradlev.Hellcr({Uboe.ca.gov, telephone (916) 323-3091, or FAX (916) 323-3387. 

Written comments for the Board's consideration, notices of intent to present testimony or witnesses at the public hearing, and inquiries 
concerning the proposed regulatory action should be directed to Mr. Rick Bennion, Regulations Coordinator, telephone (916) 445
2130, fax (9] 6) 324-3984, e-mail or by mail to: State Board of Equalization, Attn: Rick Bennion, MIC: 
80, P.O. Box 942879-0080, Sacramento, CA 94279-0080. 

Please do not reply to this message, 

Board Proceedings Division, MIC:80 
Rick Bennion 
Regulations Coordinator 
Phone (916) 445-2130 
Fax (916) 324-3984 
~ichard. Bennion(CD.boe.ca.gQY 
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Bennion. Richard 

From: State Board of Equalization - Announcement of Regulatory Change 
<LegaI.Regulations@BOE.CA.GOV> 

Sent: Friday, October 25, 2013 11:04 AM 
To: BOE_REGLI LATIONS@LlSTSERV.STATE.CA.GOV 
Subject: State Board of Equalization - Announcement of Regulatory Change 1705 

The State Board of Equalization proposes to adopt amendments to Regulation 1705, Relief from Liability. A public 

hearing regarding the proposed amendments will be held in Room 121,450 N Street, Sacramento, at 10:00 a.m., or as 
soon thereafter as the matter may be heard, on Tuesday, uecember 17, 2013. 

The proposed amendments to Regulation 1705, Relief from Liability, prescribe the circumstances under which Revenue 
and Taxation Code section 6596 relief is available to a person who reasonably relies on written advice the Board 
provided in a prior audit of a related persor. 

To view the notice of hearing, initial statement of reasons, proposed text, and history click on the following link: 
http://www.boe.ca.gov/regs/reg17052013.htm 

Questions regarding the substance of the proposed amendments should be directed to Mr. Bradley Heller, Tax Counsel 
IV, at 450 N Street, MIC:82, Sacramento, CA 94279-0082, etl1ail Bradley.Heller@boe.ca.gov, telephone (916) 323-3091, 
or FAX (916) 323-3387. 

Written comments for the Board's consid€rat~on, notices of intent to present testimony or witnesses at the public 
hearing, and inquiries concerning the proposed regulatory action should be directed to Mr. Rick Bennion, Regulations 
Coordinator, telephone (916) 445-2130, fax (916) 324-3984, e-mail Richard.Bennion@boe.ca.gov or by mail to: State 
Board of Equalization, Attn: Rick Bennion, MIC: 80, P.O. Bo>: 942879-0080, Sacramento, CA 94279-0080. 

Please DO NOT REPLY to tllis message, aR it wa~ sent from an "announcement list." 

Subscription Information: To unsubscribe from this list please visit the page: http://www.boe.ca.gov/aprc/index.htm 

Privacy Policy Information: Your infoirnak;r1 ,5 cu!lected in acco,dcince with our Privacy Policy 
http://www.boe.cagovlinfolp"iv8cynf o htr'l. 

Technical Problems: If you cannot view the link included in the body of this message, please contact the Board's 
webmaster at webmaster@boe.ca.gov 
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tial for significant adverse and beneficial environmen
tal impacts associated with the proposed regulatory ac
tion. The environmental analysis of the proposed regu
latory action can be found in the ISOR. 

WRITTEN COMMENT PERIOD AND 

SUBMITTAL OF COMMENTS 


This regulatory proceeding will be conducted 
through the submittal of written documents. No public 
hearing is currently scheduled. However, a public hear
ing will be scheduled if any interested person or his or 
her duly authorized representative requests such a hear
ing by November 26, 2013, no later than 15 days prior to 
the close of the written comment period. The request 
must be in writing and must comply with the require
ments of Government Code section 11346.8(a). If a 
public hearing is requested, a notice of the time, date, 
and place of the hearing, if requested, will be provided 
by separate notice. 

The public comment period for this regulatory action 
will begin on October 28, 2013. Written comments on 
this regulatory proposal must be received no later than 
December 11, 2013, or if a hearing is conducted, at the 
hearing and addressed to the following: 

Postal mail: 	 Clerk of the Board, 
Air Resources Board 
1001 I Street, 
Sacramento, California 95814 

Electronic submittal: http://www.arb.ca.gov/lispub/ 
comm/bclist. php 

Please note that under the California Public Records 
Act (Gov. Code, § 6250 et seq.), your written and oral 
comments, attachments, and associated contact in
formation (e.g., your address, phone, email, etc.) be
come part of the public record and can be released to the 
public upon request. 

AUTHORITY AND REFERENCE 

This regulatory action is proposed under that author
ity granted in the Health and Safety Code, sections 
39600, 39601, and 39608. This action is proposed to 
implement, interpret, and make specific Health and 
Safety Code sections 39608,40718, and 40925.5. 

REGULATORY AMENDMENT PROCEDURES 

This regulatory proceeding will be conducted in ac
cordance with the California Administrative Procedure 
Act, Government Code, title 2, division 3, part 1, chap
ter 3.5 (commencing with section 11340). 

Following the close of the comment period, the 
Executive Officer may adopt the regulatory language as 
originally proposed, or with non-substantial or gram
matical modifications. The Executive Officer may also 
adopt the proposed regulatory language with other 
modifications if the text as modified is sufficiently re
lated to the originally proposed text that the public was 
adequately placed on notice that the regulatory lan
guage as modified could result from the proposed regu
latory action; in such event, the full regulatory text, with 
the modifications clearly indicated, will be made avail
able to the public, for written comment, at least 15 days 
before it is adopted. The public may request a copy of 
the modified regulatory text, if applicable, from ARB's 
Public Information Office, Air Resources Board, 1001 I 
Street, Visitors and Environmental Services Center, 
First Floor, Sacramento, California 95814, (916) 
322-2990. 

SPECIAL ACCOMMODATION REQUEST 

If you need this document in an alternate format or 
another language, please contact the Clerk of the Board 
at (916) 322-5594 or by facsimile at (916) 322-3928 no 
later than five (5) business days from the release date of 
this notice. TTY /TDD/Speech to Speech users may dial 
711 for the California Relay Service. 

Si necesita este documento en un formato alterno u 
otro idiom a, por favor llame a la oficina del Secretario 
del Consejo de Recursos Atmosfericos al (916) 
322-55940 envie un fax al (916) 322-3928 no menos 
de cinco (5) dias laborales a partir de la fecha del lanza
miento de este aviso. Para el Servicio Telef6nico de 
California para Personas con Problemas Auditivos, 6 de 
telefonos TDD pueden marcar al711. 

TITLE 18. BOARD OF EQUALIZATION 

The State Board of Equalization Proposes to 

Adopt Amendments to California Code of 


Regulations, Title 18, Section 1705, 

ReliefFrom Liability 

NOTICE IS HEREBY GIVEN 

The State Board of Equalization (Board), pursuant to 
the authority vested in it by Revenue and Taxation Code 
(RTC) section 7051, proposes to adopt amendments to 
California Code of Regulations, title 18, section (Regu
lation) 1705, ReliefFrom Liability, which implements, 
interprets, and makes specific RTC section 6596's pro
visions for relief from sales and use tax liabilities due to 
reasonable reliance on written advice from the Board. 
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The proposed amendments add language to the end of 
the first sentence in Regulation 1705, subdivision (c), to 
clarify that the presentation of a person's books and re
cords for examination by an auditor shall be deemed to 
be a written request for the audit report "by the audited 
person and any person with shared accounting and com
mon ownership with the audited person." The proposed 
amendments add language to the end of Regulation 
1705, subdivision (c), to clearly prescribe the circum
stances under which a person has shared accounting and 
common ownership with an audited person and require 
that a person have shared accounting and common own
ership with an audited person during the periods that the 
person is entitled to rely on the audited person's audit 
report for RTC section 6596 relief. The proposed 
amendments to Regulation 1705, subdivision ( a), clari
fy that written advice provided under the circumstances 
described in subdivision (c) may be relied upon by the 
person audited "or a person with shared accounting and 
common ownership with the audited person." 

PUBLIC HEARING 

The Board will conduct a meeting in Room 121, at 
450 N Street, Sacramento, California, on December 
17-19, 2013. The Board will provide notice of the 
meeting to any person who requests that notice in writ
ing and make the notice, including the specific agenda 
for the meeting, available on the Board's Website at 
www.boe.ca.gov at least 10 days in advance of the 
meeting. 

A public hearing regarding the proposed regulatory 
action will be held at 9:30 a.m. or as soon thereafter as 
the matter may be heard on December 17,18, or 19, 
2013. At the hearing, any interested person may present 
or submit oral or written statements, arguments, or con
tentions regarding the adoption of the proposed amend
ments to Regulation 1705. 

AUTHORITY 

RTCsection 7051. 

REFERENCE 


RTC section 6596. 

INFORMATIVE DIGEST/POLICY STATEMENT 
OVERVIEW 

Current Law 

RTC section 6005 currently defines the term "per
son" for purposes of the Sales and Use Tax Law (Rev. & 
Tax. Code, § 6001 et seq.). It provides that the term in
cludes "any individual, firm, partnership, joint venture, 
limited liability company, association, social club, fra
ternal organization, corporation, estate, trust, business 
trust, receiver, assignee for the benefit of creditors, 
trustee, trustee in bankruptcy, syndicate, the United 
States, this state, any county, city and county, munici
pality, district, or other political subdivision ofthe state, 
or any other group or combination acting as a unit." 

Currently, under RTC section 6596, subdivision (a), 
if the Board finds that a person's failure to make a time
ly return or payment is due to the person's reasonable 
reliance on written advice from the Board, the person 
may be relieved of sales and use taxes and any penalties 
or interest added thereto (hereafter referred to as RTC 
section 6596 relief). Currently, under RTC section 
6596, subdivision (b), a person's failure to make a time
ly return or payment is due to reasonable reliance on 
written advice from the Board only if the Board finds 
that: 

• 	 The person submitted a written request to the 
Board for advice about whether a particular 
activity or transaction is subject to sales and use 
tax and fully described the specific facts and 
circumstances of the activity or transaction in the 
request; 

• 	 The Board responded to the written request for 
advice in writing and stated whether or not the 
described activity or transaction is subject to tax, 
or stated the conditions under which the activity or 
transaction is subject to tax; 

• 	 In reasonable reliance on the Board's written 
advice, the person did not charge sales tax 
reimbursement or collect use tax from his or her 
customers or pay a use tax on the described activity 
or transaction; and 

• 	 The liability for taxes due to the failure to make a 
timely return or payment applied to a particular 
activity or transaction which occurred before the 
Board rescinded or modified the written advice or 
the Board's earlier written advice ceased to be 
valid due to a change in the law. 

Also, currently, RTC section 6596, subdivision (d), 
generally provides that "[o]nly the person making the 
written request shall be entitled to rely on the [B]oard's 
written advice to that person." 
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Regulation 1705 implements, interprets, and makes 
specific the provisions of RTC section 6596. As rele
vanthere: 
• 	 Regulation 1705, subdivision (b)(l), currently 

requires that a representative's written request for 
advice identify the specific person for whom the 
advice is requested in order for the identified 
person to rely on the advice in the Board's written 
response to the representative for RTC section 
6596 relief; 

• 	 Regulation 1705, subdivision (c) currently applies 
to audits, states that the "[p]resentation of [a] 
person's books and records for examination by an 
auditor shall be deemed to be a written request for 
the audit report," and prescribes the circumstances 
under which an audit report may be relied upon for 
RTC section 6596 relief; and 

• 	 Regulation 1705, subdivision (a), currently 
provides that "[w]ritten advice from the Board 
which was received during a prior audit of the 
person under the conditions set forth in 
subdivision (c) below, may be relied upon by the 
person audited or by a legal or statutory successor 
to that person." 

Also, as relevant here, subdivision (e) was added to 
Regulation 1705 in 1999 to explain the circumstances 
under which a trade or industry association may request 
written advice on behalf of its members so that the 
members can rely on the written advice for RTC section 
6596 relief. And, subdivision (e) of Regulation 1705 
was amended in 2009 to explain the circumstances un
der which a franchisor may request written advice on 
behalf of its franchisees so that the franchisees can rely 
on the written advice for RTC section 6596 relief. Sub
division (e) currently provides that: 

A trade or industry association requesting advice 
on behalf of its member(s) must identify and 
include the specific member name( s) for whom the 
advice is requested for relief from liability under 
this regulation. A franchisor requesting advice on 
behalf of its franchisee( s) must identify and 
include the specific franchisee name(s) for whom 
the advice is requested for relief from liability 
under this regulation. 

For an identified trade or industry member or 
franchisee to receive relief based on advice 
provided in the written communication to the trade 
or industry association or franchisor, the activity 
or transactions in question must involve the same 
facts and circumstances as those presented in the 
written inquiry by the association or franchisor. 

As a result, a person cannot generally obtain RTC sec
tion 6596 relief by relying on written advice the Board 
gave to another person, even if their activities or trans

actions are similar. However, Regulation 1705 does 
currently allow a person to obtain RTC section 6596 re
lief by relying on written advice the Board gave to the 
person's representative, trade or industry association, 
or franchisor under specified circumstances. 

Effect. Objective. and Benefits of the Proposed 
Amendments to Regulation 1705 

Needfor Clarification 

The Board conducted a hearing regarding a sales and 
use tax appeal filed by a business entity (hereafter re
ferred to as ABC). During the hearing, ABC indicated 
that it followed written advice provided during the 
Board's prior audit of another business entity (hereafter 
referred to as XYZ). ABC stated that ownership ofXYZ 
was similar to ABC, and that the two companies en
gaged in the same type ofbusiness in the same industry 
and shared a common accounting department. Also, re
cords indicated that XYZ and ABC were related entities 
because XYZ owned more than 50 percent of ABC. 
Therefore, during the hearing, ABC argued that written 
advice provided to XYZ during its prior audit was indi
rectl y provided to ABC as well, and that ABC should be 
permitted to rely on the written advice for RTC section 
6596 relief. In response to ABC's arguments, the Board 
referred an issue to the Board's Business Tax Commit
tee for further development. The issue was whether 
RTC section 6596 relief should only be available to the 
person who actually received the written advice from 
the Board or that person's legal or statutory successor 
under certain circumstances, such as those presented in 
ABC's appeal. 

Business Taxes Committee staff subsequently re
viewed the facts of ABC's appeal discussed above. 
First, staff found that when two persons in the same in
dustry are under common ownership and share account
ing functions and accounting staff, and the accounting 
staff presents one of the person's books and records to 
Board staff during an audit, then it would be reasonable 
for the accounting staff, under the direction of a com
mon controlling ownership, to rely on the Board's writ
ten advice regarding the application of tax to the activi
ties or transactions at issue in the audit report when con
ducted by the audited person and the related person. Se
cond, staff found that, in this specific factual situation, 
the presentation of the audited person's books and re
cords should be deemed to be a written request for the 
audit report by both the audited person and the related 
person so that RTC section 6596 relief will apply to a li
ability the audited person or the related person (having 
the above characteristics) incurs due to either of their 
reasonable reliance on the written advice Board staff 
provided in the audit report. Therefore, staff determined 
that it was necessary to clarify Regulation 1705 
accordingly. 
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However, the facts of ABC's appeal did not concern 
ABC's reliance on written advice requested under the 
circumstances described in Regulation 1705, subdivi
sion (b). Also, Business Taxes Committee staff found 
that Regulation 1705, subdivision (b) already provides 
a procedure to request written advice from the Board 
that identifies two related persons, such as ABC and 
XYZ, by name, so that both persons can subsequently 
rely upon the written advice for RTC section 6596 re
lief. And, staff found that continuing to require a request 
for written advice submitted on behalf of two related 
persons to comply with the procedures in Regulation 
1705, subdivision (b), is consistent with the procedures 
in Regulation 1705, subdivision (e) (quoted above) re
garding a trade or industry association's or franchisor's 
request for written advice on behalfof its member(s) or 
franchisee(s). Therefore, staff did not determine that 
there was a need to further clarify when related persons 
may rely on written advice requested from the Board 
outside of the audit context. 

InterestedParties Process 

As a result, Business Taxes Committee staff drafted 
amendments to Regulation 1705, subdivisions (a) and 
(c). The draft amendments suggested adding language 
to the end ofthe first sentence in subdivision (c) to clari
fy that the presentation of a person's books and records 
for examination by an auditor shall be deemed to be a 
written request for the audit report "by the audited per
son and any person with shared accounting and com
mon ownership with the audited person." The draft 
amendments suggested adding language to the end of 
subdivision ( c) to clead y prescribe the circumstances 
under which a person has shared accounting and com
mon ownership with an audited person, and require that 
all of the circumstances exist at the time that an audit re
port is provided to the audited person in order for the 
person with shared accounting and common ownership 
to rely on the audit report for RTC section 6596 relief. 
The draft amendments also suggested amending subdi
vision (a) to clarify that written advice provided under 
the circumstances described in subdivision (c) may be 
relied upon by the person audited "or a person with 
shared accounting and common ownership with the au
dited person." 

Business Taxes Committee staff subsequently pro
vided its draft amendments to Regulation 1705 to the in
terested parties and conducted interest parties meetings 
in April and May 2013 to discuss the draft amendments. 
During the April meeting, a participant questioned the 
requirement, discussed above, that a person have shared 
accounting and common ownership with an audited 
person at the time that an audit report is issued, in order 
for the person with shared accounting and common 
ownership to rely on the audited person's audit report 

for RTC section 6596 relief. The participant expressed 
concern that the requirement was too narrow and might 
prevent a person that was not in business when an audit 
report was issued, but otherwise has shared accounting 
and common ownership with the audited person, from 
relying on the audit report for RTC section 6596 relief 
when it would seem reasonable to rely on the audit re
port under the circumstances. As a result, staff ad
dressed the concern by revising its draft amendments to 
Regulation 1705, subdivision (c) so that a person only 
has to have shared accounting and common ownership 
with an audited person during the periods that the per
son is entitled to rely on the audited person's audit re
port for RTC section 6596 relief. Staff also revised its 
draft amendments to add c1arifying language and mak
ing minor grammatical edits recommended by the inter
ested parties during the May meeting. 

August13, 2013 Business Taxes Committee Meeting 

Subsequently, staff prepared Formal Issue Paper 
13-006 and distributed it to the Board Members for 
consideration at the Board's August 13,2013, Business 
Taxes Committee meeting. Formal Issue Paper 13--006 
recommended that the Board propose to add language 
to the end of the first sentence in Regulation 1705, sub
division (c), to clarify that the presentation ofa person's 
books and records for examination by an auditor shall 
be deemed to be a written request for the audit report 
"by the audited person and any person with shared ac
counting and common ownership with the audited per
son." The formal issue paper recommended that the 
Board propose to add language to the end of Regulation 
1705, subdivision (c), to clearly prescribe the circum
stances under which a person has shared accounting and 
common ownership with an audited person and require 
that a person have shared accounting and common own
ership with an audited person during the periods that the 
person is entitled to rely on the audited person's audit 
report for RTC section 6596 relief. The formal issue pa
per also recommended that the Board amend Regula
tion 1705, subdivision (a), to clarify that written advice 
provided under the circumstances described in subdivi
sion (c) may be relied upon by the person audited "or a 
person with shared accounting and common ownership 
with the audited person." 

At the conclusion ofthe Board's discussion ofFormal 
Issue Paper 13-006 during the August 13,2013, Busi
ness Taxes Committee meeting, the Board Members 
unanimously voted to propose the amendments to Reg
ulation 1705 recommended in the formal issue paper. 
The Board determined that the proposed amendments 
to Regulation 1705 are reasonably necessary to have the 
effect and accomplish the objective ofaddressing the is
sue presented by the facts of ABC's appeal (discussed 
above) by clarifying that a person can rely on an audit 
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report issued to another person for RTC section 6596 re 1705 will not have a significant, statewide adverse eco
lief under limited circumstances that are similar to the nomic impact directly affecting business, including the 
circumstances in ABC's appeal. ability of California businesses to compete with busi

The Board anticipates that the proposed amendments nesses in other states. 
to Regulation 1705 will promote fairness and benefit The adoption of the proposed amendments to Regula
taxpayers, Board staff, and the Board by clarifying that tion 1705 may affect small business. 
RTC section 6596 relief can apply to a person who the 
Board would reasonably expect to rely on written ad

NO COST IMPACTS TO PRIVATE PERSONS vice provided by Board staff in a prior audit of another 
OR BUSINESSESrelated person because the two persons are: 

• In the same industry; The Board is not aware of any cost impacts that a rep
• Under common ownership; and resentative private person or business would necessari
• Share accounting functions and accounting staff. ly incur in reasonable compliance with the proposed 

The Board has performed an evaluation of whether action. 
the proposed amendments to Regulation 1705 are in
consistent or incompatible with existing state regula

RESULTS OF THE ECONOMIC IMPACT tions and determined that the proposed amendments are 
ASSESSMENT REQUIRED BY GOVERNMENT not inconsistent or incompatible with existing state reg

CODE SECTION 11346.3, SUBDIVISION (b) ulations. In addition, the Board has determined that 
there are no comparable federal regulations or statutes The Board has prepared the economic impact assess
to Regulation 1705 or the proposed amendments to 

ment required by Government Code section 11346.3, 
Regulation 1705. subdivision (b)(I), and included it in the initial state

ment of reasons. The Board has determined that the 
adoption of the proposed amendments to Regulation NO MANDATE ON LOCAL AGENCIES AND 
1705 will neither create nor eliminate jobs in the State SCHOOL DISTRICTS 
of California nor result in the elimination of existing 
businesses nor create or expand business in the State ofThe Board has determined that the adoption of the 
California. Furthermore, the Board has determined that proposed amendments to Regulation 1705 will not im
the adoption ofthe proposed amendments to Regulation pose a mandate on local agencies or school districts, in
1705 will not affect the benefits of Regulation 1705 to cluding a mandate that is required to be reimbursed un
the health and welfare of California residents, worker der part 7 (commencing with section 17500) ofdivision 
safety, or the state's environment. 4 of title 2 ofthe Government Code. 

NO SIGNIFICANT EFFECT ON 
NO COST OR SAVINGS TO STATE AGENCIES, HOUSING COSTS 
LOCAL AGENCIES, AND SCHOOL DISTRICTS 

The adoption of the proposed amendments to Regula
The Board has determined that the adoption of the tion 1705 will not have a significant effect on housing 

proposed amendments to Regulation 1705 will result in costs. 
no direct or indirect cost or savings to any state agency, 

any cost to local agencies or school districts that is re

quired to be reimbursed under part 7 (commencing with DETERMINATION REGARDING 

section 17500) ofdivision 4 oftitle 2 of the Government ALTERNATIVES 

Code, other non-discretionary cost or savings imposed 

on local agencies, or cost or savings in federal funding The Board must determine that no reasonable alterna

to the State ofCalifornia. tive considered by it or that has been otherwise identi

fied and brought to its attention would be more effective 
in carrying out the purpose for which the action is pro

NO SIGNIFICANT STATEWIDE ADVERSE posed, would be as effective and less burdensome to af
ECONOMIC IMPACT DIRECTLY fected private persons than the proposed action, or 

AFFECTING BUSINESS would be more cost effective to affected private persons 
and equally effective in implementing the statutory 

The Board has made an initial determination that the policy or other provision of law than the proposed 
adoption of the proposed amendments to Regulation action. 
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CONTACT PERSONS 

Questions regarding the substance of the proposed 
amendments should be directed to Bradley M. Heller, 
Tax Counsel IV, by telephone at (916) 323-3091, by e
mail at Bradley.Heller@boe.ca.gov, or by mail at State 
Board of Equalization, Attn: Bradley M. Heller, 
MIC:82, 450 N Street, P.O. Box 942879, Sacramento, 
CA 94279-0082. 

Written comments for the Board's consideration, no
tice of intent to present testimony or witnesses at the 
public hearing, and inquiries concerning the proposed 
administrative action should be directed to Mr. Rick 
Bennion, Regulations Coordinator, by telephone at 
(916) 445-2130, by fax at (916) 324-3984, bye-mail at 
Richard.Bennion@boe.ca.gov, or by mail at State 
Board of Equalization, Attn: Rick Bennion, MIC:80, 
450 N Street, P.O. Box 942879, Sacramento, CA 
94279-0080. 

WRITTEN COMMENT PERIOD 

The written comment period ends at 9:30 a.m. on De
cember 17,2013, or as soon thereafter as the Board be
gins the public hearing regarding the adoption of the 
proposed amendments to Regulation 1705 during the 
December 17-19,2013, Board meeting. Written com
ments received by Mr. Rick Bennion at the postal ad
dress, email address, or fax number provided above, 
prior to the close of the written comment period, will be 
presented to the Board and the Board will consider the 
statements, arguments, and/or contentions contained in 
those written comments before the Board decides 
whether to adopt the proposed amendments to Regula
tion 1705. The Board will only consider written com
ments received by that time. 

AVAILABILITY OF INITIAL STATEMENT OF 
REASONS AND TEXT OF 
PROPOSED REGULATION 

The Board has prepared an underscored and strikeout 
version of the text of Regulation 1705 illustrating the 
express terms of the proposed amendments. The Board 
has also prepared an initial statement of reasons for the 
adoption of the proposed amendments to Regulation 
1705, which includes the economic impact assessment 
required by Government Code section 11346.3, subdi
vision (b )(1). These documents and all the information 
on which the proposed amendments are based are avail
able to the public upon request. The rulemaking file is 
available for public inspection at 450 N Street, Sacra
mento, California. The express terms of the proposed 
amendments and the initial statement of reasons are 

also available on the Board's Website at 
www.boe.ca.gov. 

SUBSTANTIALLY RELATED CHANGES 

PURSUANT TO GOVERNMENT CODE 


SECTION 11346.8 


The Board may adopt the proposed amendments to 
Regulation 1705 with changes that are nonsubstantial 
or solely grammatical in nature, or sufficiently related 
to the original proposed text that the public was ade
quately placed on notice that the changes could result 
from the originally proposed regulatory action. Ifa suf
ficiently related change is made, the Board will make 
the full text of the proposed regulation, with the change 
clearly indicated, available to the public for at least 15 
days before adoption. The text of the resulting regula
tion will be mailed to those interested parties who com
mented on the original proposed regulation orally or in 
writing or who asked to be informed of such changes. 
The text of the resulting regulation will also be available 
to the public from Mr. Bennion. The Board will consid
er written comments on the resulting regulation that are 
received prior to adoption. 

AVAILABILITY OF FINAL STATEMENT 

OF REASONS 


If the Board adopts the proposed amendments to Reg
ulation 1705, the Board will prepare a final statement of 
reasons, which will be made available for inspection at 
450 N Street, Sacramento, California, and available on 
the Board's Website at www.boe.ca. gov. 

TITLE 23. DEPARTMENT OF 

WATER RESOURCES 


ADOPTION OF REGULATIONS FOR ISSUANCE 

OF ENCROACHMENT PERMIT AND 


ENFORCEMENT OF ACCESS TO THE 

RIGHT-OF-WAY ALONG THE STATE WATER 


RESOURCES DEVELOPMENT SYSTEM 


The California Department ofWater Resources ("De
partment") proposes to adopt new regulations estab
lishing rules and procedures for obtaining an Encroach
ment Permit and removal of unauthorized encroach
ments along the State Water Resources Development 
System, otherwise known as the State Water Project 
("SWP"). Authority for the regulations is found in S.B. 
543 (Stats. 2005, c, 263; Margett) that established Wa
ter Code sections 12899, et seq. The regulations, 
adopted pursuant to the authority ofWater Code section 
12899.9, will implement, interpret, or make specific 

1679 


http:www.boe.ca
http:www.boe.ca.gov
mailto:Richard.Bennion@boe.ca.gov
mailto:Bradley.Heller@boe.ca.gov


STATE OF CALIFORNIA 

STATE BOARD OF EQUALIZATION BETIYT. YEE 
First DistriCt, Sen FranCisco 

jO N STREET, SACRAMENTO, CALIFORNIA 
PO BOX 942879, SACRAMENTO, CALIFORNIA 94279-80 SEN GEORGE RUNNER (RET.) 

Second District, lancaster916-445·2130. FAX 916-324-3984 
www.boe.cs.gov MICHEllE STEEL 

Third DislliCi, Rolling Hills Estales 

JEROME E. HORTON 
Fourth District, Los Angeles 

JOHN CHIANG 
State ContrOller 

CYNTHIA BRIDGES 
Executive DirectOr 

October 25, 2013 

To Interested Parties: 

Notice of Proposed Regulatory Action 

The State Board of Equalization Proposes to Adopt Amendments to 

California Code of Regulations, Title 18, 

Section 1705, Relief From Liability 

NOTICE IS HEREBY GIVEN 

The State Board of Equalization (Board), pmsuant to the authority vested in it by Revenue and 
Taxation Code (RTC) section 7051, proposes to adopt amendments to California Code of 
Regulations, title 18, section (Regulation) 1705, ReliefFrom Liability, which implements, 
interprets, and makes specific RTC section 6596's provisions for relief from sales and use tax 
liabilities due to reasonable reliance on written advice from the Board. The proposed 
amendments add language to the end of the first sentence in Regulation 1705, subdivision (c), to 
clarify that the presentation ofa person's books and records for examination by an auditor shall 
be deemed to be a written request for the audit report "by the audited person and any person with 
shared accounting and common ownership with the audited person." The proposed amendments 
add language to the end of Regulation 1705, subdivision (c), to clearly prescribe the 
circumstances under which a person has shared accounting and common ownership with an 
audited person and require that a person have shared accounting and common ownership with an 
audited person during the periods that the person is entitled to rely on the audited person's audit 
report for RTC section 6596 relief. The proposed amendments to Regulation 1705, subdivision 
(a), clarify that written advice provided under the circumstances described in subdivision (c) may 
be relied upon by the person audited "or a person with shared accounting and common 
ownership with the audited person." 

http:www.boe.cs.gov
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PUBLIC HEARING 

The Board will conduct a meeting in Room 121, at 450 N Street, Sacramento, California, on 

December 17-19, 2013. The Board will provide notice of the meeting to any person who 

requests that notice in writing and make the notice, including the specific agenda for the meeting, 

available on the Board's Website at www.boe.ca.gov at least 10 days in advance ofthe meeting. 


A public hearing regarding the proposed regulatory action will be held at 9:30 a.m. or as soon 

thereafter as the matter may be heard on December 17, 18, or 19, 2013. At the hearing, any 

interested person may present or submit oral or written statements, arguments, or contentions 

regarding the adoption ofthe proposed amendments to Regulation 1705. 


AUTHORITY 

RTC section 7051 

REFERENCE 

RTC section 6596 

INFORMATIVE DIGESTIPOLICY STATEMENT OVERVIEW 

Current Law 

RTC section 6005 currently defines the term "person" for purposes ofthe Sales and Use Tax 
Law (Rev. & Tax. Code, § 6001 et seq.). It provides that the term includes "any individual, firm, 
partnership, joint venture, limited liability company, association, social club, fraternal 
organization, corporation, estate, trust, business trust, receiver, assignee for the benefit of 
creditors, trustee, trustee in bankruptcy, syndicate, the United States, this state, any county, city 
and county, municipality, district, or other political subdivision of the state, or any other group or 
combination acting as a unit." 

Currently, under RTC section 6596, subdivision (a), ifthe Board finds that a person's failure to 
make a timely return or payment is due to the person's reasonable reliance on written advice 
from the Board, the person may be relieved of sales and use taxes and any penalties or interest 
added thereto (hereafter referred to as RTC section 6596 relief). Currently, under RTC section 
6596, subdivision (b), a person's failure to make a timely return or payment is due to reasonable 
reliance on written advice from the Board only if the Board finds that: 

• 	 The person submitted a written request to the Board for advice about whether a 
particular activity or transaction is subject to sales and use tax and fully described the 
specific facts and circumstances of the activity or transaction in the request; 

2 


http:www.boe.ca.gov


Notice ofProposed Regulatory Action October 25,2013 
Regulation 1705 

• 	 The Board responded to the written request for advice in writing and stated whether or 
not the described activity or transaction is subject to tax, or stated the conditions under 
which the activity or transaction is subject to tax; 

• 	 In reasonable reliance on the Board's written advice, the person did not charge sales tax 
reimbursement or collect use tax from his or her customers or pay a use tax on the 
described activity or transaction; and 

• 	 The liability for taxes due to the failure to make a timely return or payment applied to a 
particular activity or transaction which occurred before the Board rescinded or modified 
the written advice or the Board's earlier written advice ceased to be valid due to a change 
in the law. 

Also, currently, RTC section 6596, subdivision (d), generally provides that "[o]nly the person 
making the written request shall be entitled to rely on the [B]oard's written advice to that 
person." 

Regulation 1705 implements, interprets, and makes specific the provisions ofRTC section 6596. 
As relevant here: 

• 	 Regulation 1705, subdivision (b)(I), currently requires that a representative's written 
request for advice identify the specific person for whom the advice is requested in order 
for the identified person to rely on the advice in the Board's written response to the 
representative for RTC section 6596 relief; 

• 	 Regulation 1705, subdivision (c) currently applies to audits, states that the 
"[p]resentation of [a] person's books and records for examination by an auditor shall be 
deemed to be a written request for the audit report," and prescribes the circumstances 
under which an audit report may be relied upon for RTC section 6596 relief; and 

• 	 Regulation 1705, subdivision (a), currently provides that "[w]ritten advice from the 
Board which was received during a prior audit of the person under the conditions set 
forth in subdivision (c) below, may be relied upon by the person audited or by a legal or 
statutory successor to that person." 

Also, as relevant here, subdivision (e) was added to Regulation 1705 in 1999 to explain the 
circumstances under which a trade or industry association may request written advice on behalf 
of its members so that the members can rely on the written advice for RTC section 6596 relief. 
And, subdivision (e) of Regulation 1705 was amended in 2009 to explain the circumstances 
under which a franchisor may request written advice on behalf of its franchisees so that the 
franchisees can rely on the written advice for RTC section 6596 relief. Subdivision (e) currently 
provides that: 

A trade or industry association requesting advice on behalf of its member( s) must 
identify and include the specific member name(s) for whom the advice is 
requested for relief from liability under this regulation. A franchisor requesting 
advice on behalf of its franchisee( s) must identify and include the specific 
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franchisee name(s) for whom the advice is requested for relief from liability under 
this regulation. 

For an identified trade or industry member or franchisee to receive relief based on 
advice provided in the written communication to the trade or industry association 
or franchisor, the activity or transactions in question must involve the same facts 
and circumstances as those presented in the written inquiry by the association or 
franchisor. 

As a result, a person cannot generally obtain RTC section 6596 relief by relying on written 
advice the Board gave to another person, even if their activities or transactions are similar. 
However, Regulation 1705 does currently allow a person to obtain RTC section 6596 relief by 
relying on written advice the Board gave to the person's representative, trade or industry 
association, or franchisor under specified circumstances. 

Effect, Objective, and Benefits ofthe Proposed Amendments to Regulation 1705 

Needfor Clarification 

The Board conducted a hearing regarding a sales and use tax appeal filed by a business entity 
(hereafter referred to as ABC). During the hearing, ABC indicated that it followed written 
advice provided during the Board's prior audit ofanother business entity (hereafter referred to as 
XYZ). ABC stated that ownership ofXYZ was similar to ABC, and that the two companies 
engaged in the same type of business in the same industry and shared a common accounting 
department. Also, records indicated that XYZ and ABC were related entities because XYZ 
owned more than 50 percent of ABC. Therefore, during the hearing, ABC argued that written 
advice provided to XYZ during its prior audit was indirectly provided to ABC as well, and that 
ABC should be permitted to rely on the written advice for RTC section 6596 relief. In response 
to ABC's arguments, the Board referred an issue to the Board's Business Tax Committee for 
further development. The issue was whether RTC section 6596 relief should only be available to 
the person who actually received the written advice from the Board or that person's legal or 
statutory successor under certain circumstances, such as those presented in ABC's appeal. 

Business Taxes Committee staff subsequently reviewed the facts of ABC's appeal discussed 
above. First, staff found that when two persons in the same industry are under common 
ownership and share accounting functions and accounting staff, and the accounting staff presents 
one of the person's books and records to Board staff during an audit, then it would be reasonable 
for the accounting staff, under the direction of a common controlling ownership, to rely on the 
Board's written advice regarding the application of tax to the activities or transactions at issue in 
the audit report when conducted by the audited person and the related person. Second, staff 
found that, in this specific factual situation, the presentation of the audited person's books and 
records should be deemed to be a written request for the audit report by both the audited person 
and the related person so that RTC section 6596 relief will apply to a liability the audited person 
or the related person (having the above characteristics) incurs due to either of their reasonable 
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reliance on the written advice Board staff provided in the audit report. Therefore, staff 
determined that it was necessary to clarify Regulation 1705 accordingly. 

However, the facts of ABC's appeal did not concern ABC's reliance on written advice requested 
under the circumstances described in Regulation 1705, subdivision (b). Also, Business Taxes 
Committee staff found that Regulation 1705, subdivision (b) already provides a procedure to 
request written advice from the Board that identifies two related persons, such as ABC and XYZ, 
by name, so that both persons can subsequently rely upon the written advice for RTC section 
6596 relief. And, staff found that continuing to require a request for written advice submitted on 
behalf of two related persons to comply with the procedures in Regulation 1705, subdivision (b), 
is consistent with the procedures in Regulation 1705, subdivision (e) (quoted above) regarding a 
trade or industry association's or franchisor's request for written advice on behalf of its 
member(s) or franchisee(s). Therefore, staff did no determine that there was a need to further 
clarify when related persons may rely on written advice requested from the Board outside of the 
audit context. 

Interested Parties Process 

As a result, Business Taxes Committee staff drafted amendments to Regulation 1705, 
subdivisions (a) and (c). The draft amendments suggested adding language to the end of the first 
sentence in subdivision (c) to clarify that the presentation ofa person's books and records for 
examination by an auditor shall be deemed to be a written request for the audit report "by the 
audited person and any person with shared accounting and common ownership with the audited 
person." The draft amendments suggested adding language to the end of subdivision (c) to 
clearly prescribe the circumstances under which a person has shared accounting and common 
ownership with an audited person, and require that all of the circumstances exist at the time that 
an audit report is provided to the audited person in order for the person with shared accounting 
and common ownership to rely on the audit report for RTC section 6596 relief. The draft 
amendments also suggested amending subdivision (a) to clarify that written advice provided 
under the circumstances described in subdivision (c) may be relied upon by the person audited 
"or a person with shared accounting and common ownership with the audited person." 

Business Taxes Committee staff subsequently provided its draft amendments to Regulation 1705 
to the interested parties and conducted interest parties meetings in April and May 2013 to discuss 
the draft amendments. During the April meeting, a participant questioned the requirement, 
discussed above, that a person have shared accounting and common ownership with an audited 
person at the time that an audit report is issued, in order for the person with shared accounting 
and common ownership to rely on the audited person's audit report for RTC section 6596 relief. 
The participant expressed concern that the requirement was too narrow and might prevent a 
person that was not in business when an audit report was issued, but otherwise has shared 
accounting and common ownership with the audited person, from relying on the audit report for 
RTC section 6596 relief when it would seem reasonable to rely on the audit report under the 
circumstances. As a result, staff addressed the concern by revising its draft amendments to 
Regulation 1705, subdivision (c) so that a person only has to have shared accounting and 
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common ownership with an audited person during the periods that the person is entitled to rely 
on the audited person's audit report for RTC section 6596 relief. Staff also revised its draft 
amendments to add clarifying language and making minor grammatical edits recommended by 
the interested parties during the May meeting. 

August 13, 2013 Business Taxes Committee Meeting 

Subsequently, staff prepared Formal Issue Paper 13-006 and distributed it to the Board Members 
for consideration at the Board's August 13,2013, Business Taxes Committee meeting. Formal 
Issue Paper 13-006 recommended that the Board propose to add language to the end of the first 
sentence in Regulation 1705, subdivision (c), to clarify that the presentation ofa person's books 
and records for examination by an auditor shall be deemed to be a written request for the audit 
report "by the audited person and any person with shared accounting and common ownership 
with the audited person." The formal issue paper recommended that the Board propose to add 
language to the end of Regulation 1705, subdivision (c), to clearly prescribe the circumstances 
under which a person has shared accounting and common ownership with an audited person and 
require that a person have shared accounting and common ownership with an audited person 
during the periods that the person is entitled to rely on the audited person's audit report for RTC 
section 6596 relief. The formal issue paper also recommended that the Board amend Regulation 
1705, subdivision (a), to clarify that written advice provided under the circumstances described 
in subdivision (c) may be relied upon by the person audited "or a person with shared accounting 
and common ownership with the audited person." 

At the conclusion ofthe Board's discussion of Formal Issue Paper 13-006 during the August 13, 
2013, Business Taxes Committee meeting, the Board Members unanimously voted to propose 
the amendments to Regulation 1705 recommended in the formal issue paper. The Board 
determined that the proposed amendments to Regulation 1705 are reasonably necessary to have 
the effect and accomplish the objective ofaddressing the issue presented by the facts of ABC's 
appeal (discussed above) by clarifying that a person can rely on an audit report issued to another 
person for RTC section 6596 relief under limited circumstances that are similar to the 
circumstances in ABC's appeal. 

The Board anticipates that the proposed amendments to Regulation 1705 will promote fairness 
and benefit taxpayers, Board staff, and the Board by clarifying that RTC section 6596 relief can 
apply to a person who the Board would reasonably expect to rely on written advice provided by 
Board staff in a prior audit of another related person because the two persons are: 

• In the same industry; 
• Under common ownership; and 
• Share accounting functions and accounting staff. 

The Board has performed an evaluation of whether the proposed amendments to Regulation 
1705 are inconsistent or incompatible with existing state regulations and determined that the 
proposed amendments are not inconsistent or incompatible with existing state regulations. In 
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addition, the Board has determined that there are no comparable federal regulations or statutes to 
Regulation 1705 or the proposed amendments to Regulation 1705. 

NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulation 1705 
will not impose a mandate on local agencies or school districts, including a mandate that is 
required to be reimbursed under part 7 (commencing with section 17500) ofdivision 4 of title 2 
of the Government Code. 

NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND SCHOOL 
DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulation 1705 
will result in no direct or indirect cost or savings to any state agency, any cost to local agencies 
or school districts that is required to be reimbursed under part 7 (commencing with section 
17500) of division 4 oftitle 2 of the Government Code, other non-discretionary cost or savings 
imposed on local agencies, or cost or savings in federal funding to the State of California. 

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY 
AFFECTING BUSINESS 

The Board has made an initial determination that the adoption of the proposed amendments to 
Regulation 1705 will not have a significant, statewide adverse economic impact directly 
affecting business, including the ability of California businesses to compete with businesses in 
other states. 

The adoption of the proposed amendments to Regulation 1705 may affect small business. 

NO COST IMPACTS TO PRIVATE PERSONS OR BUSINESSES 

The Board is not aware ofany cost impacts that a representative private person or business 
would necessarily incur in reasonable compliance with the proposed action. 

RESULTS OF THE ECONOMIC IMPACT ASSESSMENT REQUIRED BY 
GOVERNMENT CODE SECTION 11346.3, SUBDIVISION (b) 

The Board has prepared the economic impact assessment required by Government Code section 
11346.3, subdivision (b)(1), and included it in the initial statement of reasons. The Board has 
determined that the adoption of the proposed amendments to Regulation 1705 will neither create 
nor eliminate jobs in the State of California nor result in the elimination of existing businesses 
nor create or expand business in the State of California. Furthermore, the Board has determined 
that the adoption of the proposed amendments to Regulation 1705 will not affect the benefits of 
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Regulation 1705 to the health and welfare of California residents, worker safety, or the state's 
environment. 

NO SIGNIFICANT EFFECT ON HOUSING COSTS 

The adoption of the proposed amendments to Regulation 1705 will not have a significant effect 
on housing costs. 

DETERMINATION REGARDING ALTERNATIVES 

The Board must determine that no reasonable alternative considered by it or that has been 
otherwise identified and brought to its attention would be more effective in carrying out the 
purpose for which the action is proposed, would be as effective and less burdensome to affected 
private persons than the proposed action, or would be more cost effective to affected private 
persons and equally effective in implementing the statutory policy or other provision of law than 
the proposed action. 

CONTACT PERSONS 

Questions regarding the substance of the proposed amendments should be directed to Bradley M. 
Heller, Tax Counsel IV, by telephone at (916) 323-3091, bye-mail at 
Bradley.Heller@boe.ca.gov, or by mail at State Board of Equalization, Attn: Bradley M. Heller, 
MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082. 

Written comments for the Board's consideration, notice of intent to present testimony or 
witnesses at the public hearing, and inquiries concerning the proposed administrative action 
should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at (916) 445
2130, by fax at (916) 324-3984, bye-mail at Richard.Bennion@boe.ca.gov, or by mail at State 
Board ofEqualization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. Box 942879, 
Sacramento, CA 94279-0080. 

WRITTEN COMMENT PERIOD 

The written comment period ends at 9:30 a.m. on December 17,2013, or as soon thereafter as 
the Board begins the public hearing regarding the adoption of the proposed amendments to 
Regulation 1705 during the December 17-19,2013, Board meeting. Written comments received 
by Mr. Rick Bennion at the postal address, email address, or fax number provided above, prior to 
the close of the written comment period, will be presented to the Board and the Board will 
consider the statements, arguments, and/or contentions contained in those written comments 
before the Board decides whether to adopt the proposed amendments to Regulation 1705. The 
Board will only consider written comments received by that time. 
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AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF 
PROPOSED REGULATION 

The Board has prepared an underscored and strikeout version of the text of Regulation 1705 
illustrating the express tenns of the proposed amendments. The Board has also prepared an 
initial statement of reasons for the adoption of the proposed amendments to Regulation 1705, 
which includes the economic impact assessment required by Government Code section 11346.3, 
subdivision (b)(1). These documents and all the infonnation on which the proposed amendments 
are based are available to the public upon request. The rulemaking file is available for public 
inspection at 450 N Street, Sacramento, California. The express tenns of the proposed 
amendments and the initial statement of reasons are also available on the Board's Website at 
www.boe.ca.gov. 

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE 
SECTION 11346.8 

The Board may adopt the proposed amendments to Regulation 1705 with changes that are 
nonsubstantial or solely grammatical in nature, or sufficiently related to the original proposed 
text that the public was adequately placed on notice that the changes could result from the 
originally proposed regulatory action. If a sufficiently related change is made, the Board will 
make the full text of the proposed regulation, with the change clearly indicated, available to the 
public for at least 15 days before adoption. The text of the resulting regulation will be mailed to 
those interested parties who commented on the original proposed regulation orally or in writing 
or who asked to be informed of such changes. The text of the resulting regulation will also be 
available to the public from Mr. Bennion. The Board will consider written comments on the 
resulting regulation that are received prior to adoption. 

AVAILABILITY OF FINAL STATEMENT OF REASONS 

If the Board adopts the proposed amendments to Regulation 1705, the Board will prepare a final 
statement of reasons, which will be made available for inspection at 450 N Street, Sacramento, 
California, and available on the Board's Website at www.boe.ca.gov. 

Sincerely, 

~~ 

Joann Richmond, Chief 
Board Proceedings Division 

STATE BOARD OF EQUALIZATION 
JR:reb 

BOARD APPROVED 

At the ~ IZ ;2~ t.3 Board Meeting 

~~ 
9 Joann Richllf1Ofld.Ciiie 

Board Proceedings Division 
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Initial Statement of Reasons for 


Proposed Amendments to California Code of Regulations, 


Title 18, Section 1705, ReliefFrom Liability 


SPECIFIC PURPOSE, PROBLEM INTENDED TO BE ADDRESSED, NECESSITY, AND 
ANTICIPATED BENEFIT 

Current Law 

Revenue and Taxation Code (RTC) section 6005 defines the tenn "person" for purposes of the 
Sales and Use Tax Law (Rev. & Tax. Code, § 6001 et seq.). It currently provides that the tenn 
includes "any individual, finn, partnership, joint venture, limited liability company, association, 
social club, fraternal organization, corporation, estate, trust, business trust, receiver, assignee for 
the benefit of creditors, trustee, trustee in bankruptcy, syndicate, the United States, this state, any 
county, city and county, municipality, district, or other political subdivision of the state, or any 
other group or combination acting as a unit." 

Currently, under RTC section 6596, subdivision (a), if the State Board of Equalization (Board) 
finds that a person's failure to make a timely return or payment is due to the person's reasonable 
reliance on written advice from the Board, the person may be relieved of sales and use taxes and 
any penalties or interest added thereto (hereafter referred to as RTC section 6596 relief). 
Currently, under RTC section 6596, subdivision (b), a person's failure to make a timely return or 
payment is due to reasonable reliance on written advice from the Board only if the Board finds 
that: 

• 	 The person submitted a written request to the Board for advice about whether a particular 
activity or transaction is subject to sales and use tax and fully described the specific facts 
and circumstances of the activity or transaction in the request; 

• 	 The Board responded to the written request for advice in writing and stated whether or 
not the described activity or transaction is subject to tax, or stated the conditions under 
which the activity or transaction is subject to tax; 

• 	 In reasonable reliance on the Board's written advice, the person did not charge sales tax 
reimbursement or collect use tax from his or her customers or pay a use tax on the 
described activity or transaction; and 

• 	 The liability for taxes due to the failure to make a timely return or payment applied to a 
particular activity or transaction which occurred before the Board rescinded or modified 
the written advice or the Board's earlier written advice ceased to be valid due to a change 
in the law. 

In addition, under RTC section 6596, subdivision (c), a person requesting RTC section 6596 
relief is currently required to file with the Board a copy of the person's written request to the 
Board for advice, a copy of the written advice the Board provided in response, the person's 
statement under penalty of perjury setting forth the facts on which the person's request for relief 
is based, and any other infonnation the Board requires. And, currently, RTC section 6596, 
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subdivision (d), generally provides that "[0]nly the person making the written request shall be 
entitled to rely on the [B]oard's written advice to that person." 

California Code of Regulations, title 18, section (Regulation) 1705, ReliefFrom Liability, 
implements, interprets, and makes specific the provisions ofRTC section 6596. As relevant 
here: 

• 	 Regulation 1705, subdivision (b)(1), currently requires that a representative's written 
request for advice identify the specific person for whom the advice is requested in order 
for the identified person to rely on the advice in the Board's written response to the 
representative for RTC section 6596 relief; 

• 	 Regulation 1705, subdivision (c) currently applies to audits, states that the "[p]resentation 
of [a] person's books and records for examination by an auditor shall be deemed to be a 
written request for the audit report," and prescribes the circumstances under which an 
audit report may be relied upon for RTC section 6596 relief; and 

• 	 Regulation 1705, subdivision (a), currently provides that "[ w]ritten advice from the 
Board which was received during a prior audit of the person under the conditions set 
forth in subdivision (c) below, may be relied upon by the person audited or by a legal or 
statutory successor to that person." 

Also, as relevant here, subdivision (e) was added to Regulation 1705 in 1999 to explain the 
circumstances under which a trade or industry association may request written advice on behalf 
of its members so that the members can rely on the written advice for RTC section 6596 relief. 
The first sentence ofRegulation 1705, subdivision (e), which was included in the 1999 
amendments, currently provides that "[a] trade or industry association requesting advice on 
behalf of its member(s) must identify and include the specific member name(s) for whom the 
advice is requested for relief from liability under this regulation." 

Further, as relevant here, in 2009, the second sentence was added to subdivision (e) of 
Regulation 1705 to explain the circumstances under which a franchisor may request written 
advice on behalf of its franchisees so that the franchisees can rely on the written advice for RTC 
section 6596 relief. The second sentence ofRegulation 1705, subdivision (e), currently provides 
that "[a] franchisor requesting advice on behalf of its franchisee( s) must identify and include the 
specific franchisee name(s) for whom the advice is requested for relief from liability under this 
regulation." 

Furthermore, at the same time in 2009, the second paragraph was added to subdivision (e) of 
Regulation 1705. The second paragraph explains that "[f]or an identified trade or industry 
member or franchisee to receive relief based on advice provided in the written communication to 
the trade or industry association or franchisor, the activity or transactions in question must 
involve the same facts and circumstances as those presented in the written inquiry by the 
association or franchisor." 

As a result, a person cannot generally obtain RTC section 6596 relief by relying on written 
advice the Board gave to another person, even if their activities or transactions are similar. 
However, Regulation 1705 does currently allow a person to obtain RIC section 6596 relief by 
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relying on written advice the Board gave to the person's representative, trade or industry 
association, or franchisor under specified circumstances. 

Proposed Amendments 

Need/or Clarification 

During its October 23-25,2012, Board meeting, the Board conducted a hearing regarding a sales 
and use tax appeal filed by a business entity (hereafter referred to as ABC). During the hearing, 
ABC indicated that it followed written advice provided during the Board's prior audit of another 
business entity (hereafter referred to as XYZ). ABC stated that ownership ofXYZ was similar 
to ABC, and that the two companies engaged in the same type of business in the same industry 
and shared a common accounting department. Also, records indicated that XYZ and ABC were 
related entities because XYZ owned more than 50 percent ofABC. Therefore, during the 
hearing, ABC argued that written advice provided to XYZ during its prior audit was indirectly 
provided to ABC as well, and that ABC should be permitted to rely on the written advice for 
RTC section 6596 relief. In response to ABC's arguments, the Board referred an issue (or 
problem within the meaning of Gov. Code, § 11346.2, subdivision (b)(l)) to the Board's 
Business Tax Committee for further development. The issue was whether RTC section 6596 
relief should only be available to the person who actually received the written advice from the 
Board or that person's legal or statutory successor under certain circumstances, such as those 
presented in ABC's appeal. 

Business Taxes Committee staff subsequently reviewed the facts ofABC's appeal discussed 
above. First, staff found that when two persons in the same industry are under common 
ownership and share accounting functions and accounting staff, and the accounting staff presents 
one of the person's books and records to Board staffduring an audit, then it would be reasonable 
for the accounting staff, under the direction ofa common controlling ownership, to rely on the 
Board's written advice regarding the application of tax to the activities or transactions at issue in 
the audit report when conducted by the audited person and the related person. Second, staff 
found that, in this specific factual situation, the presentation ofthe audited person's books and 
records should be deemed to be a written request for the audit report by both the audited person 
and the related person so that RTC section 6596 relief will apply to a liability the audited person 
or the related person (having the above characteristics) incurs due to either of their reasonable 
reliance on the written advice Board staff provided in the audit report. Therefore, staff 
determined that it was necessary to clarify Regulation 1705 accordingly. 

However, the facts ofABC's appeal concerned the issue ofABC's reliance on an audit report 
subject to the provisions of Regulation 1705, subdivision (c), not ABC's reliance on written 
advice requested under the circumstances described in Regulation 1705, subdivision (b). Also, 
Business Taxes Committee staff found that if two persons in the same industry are under 
common ownership and share accounting functions and accounting staff, then Regulation 1705, 
subdivision (b) already provides a procedure for their joint representatives to request written 
advice from the Board that identifies both persons by name so that both persons can 
subsequently rely upon the written advice for RIC section 6596 relief. And, staff found that 
continuing to require a request for written advice submitted on behalf of two related persons to 
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comply with the procedures in Regulation 1705, subdivision (b), is consistent with the 
procedures in Regulation 1705, subdivision (e) requiring a trade or industry association's or 
franchisor's request for written advice on behalf of its member(s) or franchisee(s) to specifically 
identify the member(s) or franchisee(s) that may rely on the written advice for RTC section 6596 
relief. Therefore, staff did no determine that there was a need to further clarify when related 
persons may rely on written advice requested from the Board outside of the audit context. 

Interested Parties Process 

As a result, Business Taxes Committee staff drafted amendments to Regulation 1705, 
subdivisions (a) and (c). The draft amendments suggested adding language to the end of the first 
sentence in subdivision (c) to clarify that the presentation of a person's books and records for 
examination by an auditor shall be deemed to be a written request for the audit report "by the 
audited person and any person with shared accounting and common ownership with the audited 
person." The draft amendments suggested adding language to the end of subdivision (c) to 
clearly prescribe the circumstances under which a person has shared accounting and common 
ownership with an audited person, and require that all of the circumstances exist at the time that 
an audit report is provided to the audited person in order for the person with shared accounting 
and common ownership to rely on the audit report for RTC section 6596 relief. The draft 
amendments also suggested amending subdivision (a) to clarifY that written advice provided 
under the circumstances described in subdivision ( c) may be relied upon by the person audited 
"or a person with shared accounting and common ownership with the audited person." 

Business Taxes Committee staff subsequently provided its draft amendments to Regulation 1705 
to the interested parties and conducted an interest parties meeting to discuss the draft 
amendments in April 2013. During the meeting, a participant questioned the requirement, 
discussed above, that a person have shared accounting and common ownership with an audited 
person at the time that an audit report is issued, in order for the person with shared accounting 
and common ownership to rely on the audited person's audit report for RTC section 6596 relief. 
The participant expressed concern that the requirement was too narrow and might prevent a 
person that was not in business when an audit report was issued, but otherwise has shared 
accounting and common ownership with the audited person, from relying on the audit report for 
RTC section 6596 relief when it would seem reasonable to rely on the audit report under the 
circumstances. As a result, staff addressed the concern by revising its draft amendments to 
Regulation 1705, subdivision (c) so that a person only has to have shared accounting and 
common ownership with an audited person during the periods that the person is entitled to rely 
on the audited person's audit report for RTC section 6596 relief. 

Business Taxes Committee staff subsequently provided its revised draft amendments to 
Regulation 1705 to the interested parties and conducted a second interested parties meeting in 
May 2013. During the meeting, staff received verbal suggestions to add clarifying language and 
make minor grammatical edits to its revised draft amendments. Therefore, staff made the 
clarifYing and grammatical edits suggested during the meeting, and provided the revised drafts of 
staff amendments to Regulation 1705 to the interested parties that participated in the May 2013 
meeting in case there was a need for further comments. 
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However~ staff did not receive any further comments on its revised drafts of the amendments to 
Regulation 1705 with the edits suggested at the May 2013 interested parties meeting. Therefore, 
staff prepared Formal Issue Paper 13-006 and distributed it to the Board Members on August 2, 
2013, for consideration at the Board's August 13,2013, Business Taxes Committee meeting. 

August 13, 2013 Business Taxes Committee Meeting 

Formal Issue Paper 13-006 recommended that the Board propose to add language to the end of 
the first sentence in Regulation 1705, subdivision (c), to clarify that the presentation of a 
person's books and records for examination by an auditor shall be deemed to be a written request 
for the audit report "by the audited person and any person with shared accounting and common 
ownership with the audited person." The formal issue paper recommended that the Board 
propose to add the following language to the end of Regulation 1705, subdivision (c), to clearly 
prescribe the circumstances under which a person has shared accounting and common ownership 
with an audited person and require that a person have shared accounting and common ownership 
with an audited person during the periods that the person is entitled to rely on the audited 
person's audit report for RTC section 6596 relief: 

For the purposes ofthis section a person is considered to have shared accounting 
and common ownership if the person: 

(1) Is engaged in the same line of business as the audited person, 

(2) Has common verifiable controlling ownership of 50% or greater 
ownership or a common majority shareholder with the audited person, and 

(3) Shares centralized accounting functions with the audited person. The 
audited person routinely follows the same business practices that are followed 
by each entity involved. Evidence that may indicate sharing of centralized 
accounting functions includes, but is not limited to, the following: 

(A) Quantifiable control of the accounting practices of each business by 
the common ownership or management that dictates office policies for 
accounting and tax return preparation. 

(B) Shared accounting staff or an outside firm who maintain books and 
records and prepares sales and use tax returns. 

(C) Shared accounting policies and procedures. 

These requirements must be established as existing during the periods for which 
relief is sought. A subsequent written notification stating that the advice was not 
valid at the time it was issued or was subsequently rendered invalid to any party 
with shared accounting and common ownership, including the audited party, 
serves as notification to all parties with shared accounting and common 
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ownership, including the audited party, that the prior written advice may not be 
relied upon as of the notification date. 

The formal issue paper also recommended that the Board amend Regulation 1705, subdivision 
(a), to clarify that written advice provided under the circumstances described in subdivision (c) 
may be relied upon by the person audited "or a person with shared accounting and common 
ownership with the audited person." 

Mr. Joseph Vinatieri ofBewley, Lassleben & Miller, LLP, appeared at the August 13,2013, 
Business Taxes Committee meeting. He expressed his support for the amendments to Regulation 
1705 recommended in the formal issue paper, and said the amendments are: 

• Fair to taxpayers; 
• Narrowly crafted to address the issue presented by the facts of ABC's appeal; and 
• Consistent with the legislative intent underlying the enactment ofRTC section 6596. 

Therefore, at the conclusion of the Board's discussion of Formal Issue Paper 13-006 during the 
August 13,2013, Business Taxes Committee meeting, the Board Members unanimously voted to 
propose the amendments to Regulation 1705 recommended in the formal issue paper. I The 
Board determined that the proposed amendments to Regulation 1705 are reasonably necessary 
for the specific purpose of addressing the issue (or problem) presented by the facts of ABC's 
appeal (discussed above). 

The Board anticipates that the proposed amendments to Regulation 1705 will promote fairness 
and benefit taxpayers, Board staff, and the Board by clarifying that RTC section 6596 relief can 
apply to a person who the Board would reasonably expect to rely on written advice provided by 
Board staff in a prior audit of another related person because the two persons are: 

• In the same industry; 
• Under common ownership; and 
• Share accounting functions and accounting staff. 

The adoption of the proposed amendments to Regulation 1705 is not mandated by federal law or 
regulations. There is no previously adopted or amended federal regulation that is identical to 
Regulation 1705. 

DOCUMENTS RELIED UPON 

The Board relied upon Formal Issue Paper 13-006, the exhibits to the issue paper, and the 
comments made during the Board's discussion of the issue paper during its August 13,2013, 

1 The Board made two minor grammatical changes to the text of the proposed amendments to Regulation 1705, 
subdivision (c), recommended in Formal Issue Paper 13-006 prior to beginning the rulemaking process. The Board 
inserted the word "has" between the words "or" and "a" in the proposed amendments adding paragraph (2) to 
subdivision (c). The Board also added a "s" to the end of the word "maintain" in the proposed amendments adding 
paragraph (3)(B) to subdivision (c). 
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Business Taxes Committee meeting in deciding to propose the amendments to Regulation 1705 
described above. 

AL TERNA TIVES CONSIDERED 

The Board considered whether to begin the formal rulemaking process to adopt the proposed 
amendments to Regulation 1705 at this time or, alternatively, whether to take no action at this 
time. The Board decided to begin the formal rulemaking process to adopt the proposed 
amendments to Regulation 1705 at this time because the Board determined that the proposed 
amendments are reasonably necessary for the reasons set forth above. 

The Board did not reject any reasonable alternative to the proposed amendments to Regulation 
1705 that would lessen any adverse impact the proposed action may have on small business or 
that would be less burdensome and equally effective in achieving the purposes of the proposed 
action. No reasonable alternative has been identified and brought to the Board's attention that 
would lessen any adverse impact the proposed action may have on small business, be more 
effective in carrying out the purposes for which the action is proposed, would be as effective and 
less burdensome to affected private persons than the proposed action, or would be more cost 
effective to affected private persons and equally effective in implementing the statutory policy or 
other provision oflaw than the proposed action. 

lNFORMA TION REQUIRED BY GOVERNMENT CODE SECTION 11346.2, 
SUBDIVISION (b)(6) AND ECONOMIC IMPACT ASSESSMENT REQUIRED BY 
GOVERNMENT CODE SECTION 11346.3, SUBDIVISION (b) 

As previously explained, RTC section 6596, subdivision (c), currently requires a person 
requesting RTC section 6596 relief to file with the Board a copy ofthe person's written request 
to the Board for advice, a copy of the written advice the Board provided in response, the person's 
statement under penalty of perjury setting forth the facts on which the person's request for relief 
is based, and any other information the Board requires. 

As previously explained, the proposed amendments to Regulation 1705: 

• 	 ClarifY that the presentation of a person's books and records for examination by an 
auditor shall be deemed to be a written request for the audit report "by the audited person 
and any person with shared accounting and common ownership with the audited person"; 

• 	 ClarifY that written advice provided in an audit may be relied upon by the person audited 
"or a person with shared accounting and common ownership with the audited person"; 

• 	 Clearly prescribe the circumstances under which a person has shared accounting and 
common ownership with an audited person; and 

• 	 Require that a person have shared accounting and common ownership with an audited 
person during the periods that the person is entitled to rely on the audited person's audit 
report for RTC section 6596 relief. 

As a result, the proposed amendments will permit some additional persons to qualifY for RTC 
section 6596 relief, and choose to incur any costs associated with requesting relief under RTC 
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section 6596, subdivision (c). However, the proposed amendments do not require any person to 
rely on another person's audit report or file a request for relief under RTC section 6596. 
Therefore, the proposed amendments do not impose any costs on any persons, including 
businesses. 

Furthennore, there is a limited class ofpersons that will actually have the shared accounting and 
common ownership with one or more other persons described in the proposed amendments to 
Regulation 1705. And, each person in the limited class will only be eligible for RTC section 
6596 relief due to the person's reliance on another person's audit report during the periods that 
the person actually has the shared accounting and ownership with the other person and actually 
relies on the other person's audit report. Therefore, the proposed amendments to Regulation 
1705 will provide some relief to some ofthe persons in the limited class described above. 
However, the proposed amendments will not benefit every person in the limited class described 
above, they will not have any impact on persons that are not part ofthe limited class described 
above, and the Board does not anticipate receiving a significant number of new requests for RTC 
section 6596 relief due to the proposed amendments. 

Therefore, based on these facts and all of the infonnation in the rulemaking file, the Board has 
detennined that the adoption of the proposed amendments to Regulation 1705 will neither create 
nor eliminate jobs in the State ofCalifornia nor result in the elimination of existing businesses 
nor create or expand business in the State ofCalifornia. 

In addition, Regulation 1705 does not regulate the health and welfare of California residents, 
worker safety, or the state's environment. Therefore, the Board has also detennined that the 
adoption of the proposed amendments to Regulation 1705 will not affect the benefits of 
Regulation 1705 to the health and welfare of California residents, worker safety, or the state's 
environment. 

The forgoing infonnation also provides the factual basis for the Board's initial detennination that 
the adoption of the proposed amendments to Regulation 1705 will not have a significant adverse 
economic impact on business. 

The proposed amendments to Regulation 1705 may affect small businesses. 
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Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1705 


1705. Relief From Liability. 

(a) In General. A person may be relieved from the liability for the payment of sales and use 
taxes, including any penalties and interest added to those taxes, when that liability resulted from 
the failure to make a timely return or a payment and such failure was found by the Board to be 
due to reasonable reliance on: 

(1) Written advice given by the Board under the conditions set forth in subdivision (b) below, 
or 

(2) Written advice in the form ofan annotation or legal ruling of counsel under the conditions 
set forth in subdivision (d) below; or 

(3) Written advice given by the Board in a prior audit of that person under the conditions set 
forth in subdivision (c) below. As used in this regulation, the term "prior audit" means any 
audit conducted prior to the current examination where the issue in question was examined. 

Written advice from the Board may only be relied upon by the person to whom it was originally 
issued or a legal or statutory successor to that person. Written advice from the Board which was 
received during a prior audit of the person under the conditions set forth in subdivision (c) 
below, may be relied upon by the person audited or a person with shared accounting and 
common ownership with the audited person or by a legal or statutory successor to that person. 

The term "written advice" includes advice that was incorrect at the time it was issued as well as 
advice that was correct at the time it was issued, but, subsequent to issuance, was invalidated by 
a change in statutory or constitutional law, by a change in Board regulations, or by a final 
decision of a court of competent jurisdiction. Prior written advice may not be relied upon 
subsequent to: (1) the effective date of a change in statutory or constitutional law and Board 
regulations or the date of a final decision of a court ofcompetent jurisdiction regardless that the 
Board did not provide notice of such action; or (2) the person receiving a subsequent writing 
notifying the person that the advice was not valid at the time it was issued or was subsequently 
rendered invalid. As generally used in this regulation, the term "written advice" includes both 
written advice provided in a written communication under subdivision (b) below and written 
advice provided in a prior audit of the person under subdivision (c) below. 

(b) Advice Provided in a Written Communication. 

(1) Advice from the Board provided to the person in a written communication must have 
been in response to a specific written inquiry from the person seeking relief from liability, or 
from his or her representative. To be considered a specific written inquiry for purposes of this 
regulation, representatives must identify the specific person for whom the advice is 
requested. Such inquiry must have set forth and fully described the facts and circumstances 
of the activity or transactions for which the advice was requested. 



(2) A person may write to the Board and propose a use tax reporting methodology for 
qualified purchases subject to use tax. If the Board concludes that the reporting method 
reflects the person's use tax liability for the defmed population, then the Board may write to 
the person approving the use of the reporting method. The approval shall be subject to certain 
conditions. The following conditions shall be included in the approval: 

(A) The defined population of the purchases that will be included in the reporting 
method; 

(B) The percentage of purchases of the defmed population that is subject to tax; 

(C) The length of time the writing shall remain in effect; 

(D) The definition of a significant or material change that will require rescinding the 
approved reporting method; and 

(E) Other conditions as required. 

The written approval of the use tax reporting methodology is void and shall not be relied upon 
for the purposes ofRevenue and Taxation Code section 6596 if the taxpayer files a claim for 
refund for tax that had been reported based upon this reporting method. 

(c) Written Advice Provided in a Prior Audit. Presentation of the person's books and records for 
examination by an auditor shall be deemed to be a written request for the audit report by the 
audited person and any person with shared accounting and common ownership with the audited 
person. Ifa prior audit report of the person requesting relief contains written evidence which 
demonstrates that the issue in question was examined, either in a sample or census (actual) 
review, such evidence will be considered "written advice from the Board" for purposes of this 
regulation. A census (actual) review, as opposed to a sample review, involves examination of 
100% of the person's transactions pertaining to the issue in question. For written advice 
contained in a prior audit of the person to apply to the person's activity or transaction in 
question, the facts and conditions relating to the activity or transaction must not have changed 
from those which occurred during the period of operation in the prior audit. Audit comments, 
schedules, and other writings prepared by the Board that become part of the audit work papers 
which reflect that the activity or transaction in question was properly reported and no amount 
was due are sufficient for a finding for relief from liability, unless it can be shown that the person 
seeking relief knew such advice was erroneous. 

For the purposes ofthis section a person is considered to have shared accounting and common 
ownership if the person: 

(1) Is engaged in the same line of business as the audited person, 

(2) Has common verifiable controlling ownership of 50% or greater ownership or has a 
common majority shareholder with the audited person, and 
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(3) Shares centralized accounting functions with the audited person. The audited person 
routinely follows the same business practices that are followed by each entity involved. 
Evidence that may indicate sharing of centralized accounting functions includes, but is not 
limited to, the following: 

(A) Quantifiable control of the accounting practices ofeach business by the common 
ownership or management that dictates office policies for accounting and tax return 
preparation. 

(B) Shared accounting staff or an outside firm who maintains books and records and 
prepares sales and use tax returns. 

(C) Shared accounting policies and procedures. 

These requirements must be established as existing during the periods for which relief is sought. 
A subsequent written notification stating that the advice was not valid at the time it was issued or 
was subsequently rendered invalid to any party with shared accounting and common ownership, 
including the audited party, serves as notification to all parties with shared accounting and 
common ownership, including the audited party, that the prior written advice may not be relied 
upon as of the notification date. 

(d) Annotations and Legal Rulings ofCounsel. Advice from the Board provided to the person in 
the form ofan annotation or legal ruling ofcounsel shall constitute written advice only if: 

(I) The underlying legal ruling of counsel involving the fact pattern at issue is addressed to 
the person or to his or her representative under the conditions set forth in subdivision (b) 
above; or 

(2) The annotation or legal ruling ofcounsel is provided to the person or his or her 
representative by the Board within the body of a written communication and involves the 
same fact pattern as that presented in the subject annotation or legal ruling ofcounsel. 

(e) Trade or Industry Associations or Franchisors. A trade or industry association requesting 
advice on behalfof its member(s) must identify and include the specific member name(s) for 
whom the advice is requested for relief from liability under this regulation. A franchisor 
requesting advice on behalf of its franchisee( s) must identify and include the specific franchisee 
name(s) for whom the advice is requested for relief from liability under this regulation. 

For an identified trade or industry member or franchisee to receive relief based on advice 
provided in the written communication to the trade or industry association or franchisor, the 
activity or transactions in question must involve the same facts and circumstances as those 
presented in the written inquiry by the association or franchisor. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Section 6596, 
Revenue and Taxation Code. 
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Regulation History 

Type of Regulation: Sales and Use Tax 

Regulation: 1705 

Title: 1705, Relief from Liability 

Preparation: Bradley Heller 
Legal Contact: Bradley Heller 

The proposed amendments to Regulation 1705, Relief from Liability, prescribe 
the circumstances under which Revenue and Taxation Code section 6596 relief 
is available to a person who reasonably relies on written advice the Board 
provided in a prior audit of a related person. 

History of Proposed Regulation: 

December 17-19, 2013 Public Hearing 
October 25, 2013 OAL publication date; 45-day public comment period begins; 

Interested Parties mailing 
October 11, 2013 Notice to OAL 
August 13, 2013 Business Tax Committee, Board Authorized Publication 

(Vote 5-0) 

Sponsor: NA 
Support: NA 
Oppose: NA 



Statement of Compliance 

The State Board ofEqualization, in process of adopting Sales and Use Taxes Regulation 1705, 
Relieffrom Liability, did comply with the provision ofGovernment Code section 11346A(a)(1) 
through (4). A notice to interested parties was mailed on October 25,2013,53 days prior to the 
public hearing. 

December 11,2013 d)£~
tichard Bennion 
Regulations Coordinator 
State Board ofEqualization 
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450 N STREET 

SACRAMENTO, CALIFORNIA 

DECEMBER 17, 2013 

---000--

MR. HORTON: Ms. Richmond. 

MS. RICHMOND: Our next item is F4, 

Proposed Adoption of Amendments to Sales and Use Tax 

Regul ion 1705, Relief from Penal- -- from 

Liability. 

MR. HORTON: Mr. Heller. 

MR. HELLER: Thank you, Chairman Horton. 

Normally I'd be requesting that the Board 

vote to adopt the proposed amendments to Sales and 

Use Tax Regulation 1705, Relief From Liability. 

However, Ms. Mandel noticed that staff inadvertently 

made a small but important error in the text of the 

proposed amendments made available to the public and 

posted on the Board's 

MR. HORTON: We'll put this matter over to 

our-

MR. HELLER: And I was just going to 

request that the Board authorize staff to correct 

that error and refer the rulemaking to the IS-day 

file so that we can bring it back for adoption at 

the January meeting. 

MR. HORTON: January. So moved. 

MS. YEE: I'll move it. 

MR. HORTON: I don't know that we need a 

Electronically signed by Kathleen Skidgel (601-100-826-6264) bc0b8f83-facb-419c-a7ea-48331508384b 
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motion to that. We'll just put it over to January. 

MS. MANDEL: Yeah. No, because you got to 

put it in the 15-day file, right? 

MR. HORTON: 15 day? 

MR. HELLER: Yes. 

MR. HORTON: All right. Member Yee moves 

to place this matter in the 15-day process. Second 

by Member Mandel - without objection - and to 

bring it back at the earliest possible State time, 

which I would believe would be January. 

MR. HELLER: Thank you. 

MR. HORTON: Without objection, Members, 

such will be the order. 

---000--

ctronlcally signed by Kathleen Skidgel (601-100-826-6264) bcOb8f83-facb-419c-a7ea-48331508384b 
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REPORTER'S CERTIFICATE 

State of California 

ss 

County of Sacramento 

I, KATHLEEN SKIDGEL, Hearing Reporter for 

the California State Board of Equalization certify 

that on December 17, 2013 I recorded verbatim, in 

shorthand, to the best of my ability, the 

proceedings in the above-entitled hearing; that I 

transcribed the shorthand writing into typewriting; 

and that the preceding pages 1 through 4 constitute 

a complete and accurate transcription of the 

shorthand writing. 

Dated: December 19, 2013 

KATHLEEN SKIDGEL, 

Hearing Reporter 

Electronically signed by Kathleen Skidgel (601-100-826-6264) bcOb8f83-facb-419c-a7ea-48331508384b 
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2013 MINUTES OF THE STATE BOARD OF EQUALIZATION 

Tuesday, December 17, 2013 

F4 Proposed Adoption of Amendments to Sales and Use Tax Regulation 1705, 
Relief from Liability 

Bradley Heller, Tax Counsel, Tax and Fee Programs Division, Legal Department, 
made introductory remarks regarding the proposed amendments to Regulation 1705, which 
prescribe the circumstances under which Revenue and Taxation Code section 6596 relief is 
available to a person who reasonably relies on written advice the Board provided in a prior audit 
of a related person (Exhibit 12.7). 

Mr. Heller described staff's recommended minor changes to the published 
version of the proposed amendments to Regulation 1705. 

Speakers were invited to address the Board, but there were none. 

Action: Upon motion of Ms. Vee, seconded by Ms. Mandel and unanimously carried, 
Mr. Horton, Ms. Steel, Ms. Vee, Mr. Runner and Ms. Mandel voting yes, the Board approved 
minor changes to the published version of Regulation 1705 and ordered that the changed version 
be placed in the 15 day file for public comment as recommended by staff. 

[G1] LEGAL APPEALS MATTERS, CONSENT 

With respect to the Legal Appeals Matters Consent Agenda, upon a single 
motion ofMs. Steel, seconded by Ms. Vee and unanimously carried, Mr. Horton, Ms. Steel, 
Ms. Vee, Mr. Runner and Ms. Mandel voting yes, the Board made the following orders: 

G1.1 Ken Keagy, 532422 (OF) 
PERIOD, $ 

Action: Redetermine as recommended by the Appeals Division. 


G1.2 Jethani &Associates, Inc., 560580, 563266, 611299 (GH) 

PERIOD, $ 

Action: Deny the petition for rehearing as recommended by the Appeals Division. 


[G2] CORPORATE FRANCHISE AND PERSONAL INCOME TAX MATTERS, 
CONSENT 

The Board deferred consideration of the following matter: G2.15 Jaclyn Nelson. 
605359. 

With respect to the Corporate Franchise and Personal Income Tax Matters 
Consent Agenda, upon a single motion ofMs. Steel, seconded by Ms. Mandel and unanimously 
carried, Mr. Horton, Ms. Steel, Ms. Vee, Mr. Runner and Ms. Mandel voting yes, the Board made 
the following orders: 

G2.1 Michael Hillman, 613263 
PERIOD, $ 

Action: Sustain the action of the Franchise Tax Board. 


Note: These minutes are not final until Board approved. 



STATE OF CALIFORNIA 

STATE BOARD OF EQUALIZATION BETTYT. YEE 
First District, San Francisco 

150 N STREET, SACRAMENTO, CALIFORNIA 

PO BOX 942879, SACRAMENTO, CALIFORNIA 94279-80 SEN. GEORGE RUNNER (RET.) 
Second District, Lancaster 916-445-2130. FAX 916-324-3984 

www.boe.ca.gov MICHELLE STEEL 
Third District, Rolling Hilis Estates 

JEROME E. HORTON 
Fourth District, Los Angeles 

JOHN CHIANG 
State Controlier 

CYNTHIA BRIDGES 
Executive Director 

October 25, 2013 

To Interested Parties: 

Notice of Proposed Regulatory Action 

The State Board of Equalization Proposes to Adopt Amendments to 

California Code of Regulations, Title 18, 

Section 1705, ReliefFrom Liability 

NOTICE IS HEREBY GIVEN 

The State Board of Equalization (Board), pursuant to the authority vested in it by Revenue and 
Taxation Code (RTC) section 7051, proposes to adopt amendments to California Code of 
Regulations, title 18, section (Regulation) 1705, ReliefFrom Liability, which implements, 
interprets, and makes specific RTC section 6596's provisions for relief from sales and use tax 
liabilities due to reasonable reliance on written advice from the Board. The proposed 
amendments add language to the end of the first sentence in Regulation 1705, subdivision (c), to 
clarify that the presentation of a person's books and records for examination by an auditor shall 
be deemed to be a written request for the audit report "by the audited person and any person with 
shared accounting and common ownership with the audited person." The proposed amendments 
add language to the end of Regulation 1705, subdivision (c), to clearly prescribe the 
circumstances under which a person has shared accounting and common ownership with an 
audited person and require that a person have shared accounting and common ownership with an 
audited person during the periods that the person is entitled to rely on the audited person's audit 
report for RTC section 6596 relief. The proposed amendments to Regulation 1705, subdivision 
(a), clarify that written advice provided under the circumstances described in subdivision (c) may 
be relied upon by the person audited "or a person with shared accounting and common 
ownership with the audited person." 

Item F4 
12/17/13 
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Notice ofProposed Regulatory Action October 25, 2013 
Regulation 1705 

PUBLIC HEARING 

The Board will conduct a meeting in Room 121, at 450 N Street, Sacramento, California, on 

December 17-19, 2013. The Board will provide notice of the meeting to any person who 

requests that notice in writing and make the notice, including the specific agenda for the meeting, 

available on the Board's Website at www.boe.ca.gov at least 10 days in advance of the meeting. 


A public hearing regarding the proposed regulatory action will be held at 9:30 a.m. or as soon 

thereafter as the matter may be heard on December 17, 18, or 19,2013. At the hearing, any 

interested person may present or submit oral or written statements, arguments, or contentions 

regarding the adoption of the proposed amendments to Regulation 1705. 


AUTHORITY 

RTC section 7051 

REFERENCE 

RTC section 6596 

INFORMATIVE DIGESTIPOLICY STATEMENT OVERVIEW 

Current Law 

RIC section 6005 currently defines the term "person" for purposes of the Sales and Use Tax 
Law (Rev. & Tax. Code, § 6001 et seq.). It provides that the term includes "any individual, firm, 
partnership, joint venture, limited liability company, association, social club, fraternal 
organization, corporation, estate, trust, business trust, receiver, assignee for the benefit of 
creditors, trustee, trustee in bankruptcy, syndicate, the United States, this state, any county, city 
and county, municipality, district, or other political subdivision ofthe state, or any other group or 
combination acting as a unit." 

Currently, under RTC section 6596, subdivision (a), if the Board finds that a person's failure to 
make a timely return or payment is due to the person's reasonable reliance on written advice 
from the Board, the person may be relieved ofsales and use taxes and any penalties or interest 
added thereto (hereafter referred to as RTC section 6596 relief). Currently, under RTC section 
6596, subdivision (b), a person's failure to make a timely return or payment is due to reasonable 
reliance on written advice from the Board only if the Board finds that: 

• 	 The person submitted a written request to the Board for advice about whether a 
partiCUlar activity or transaction is subject to sales and use tax and fully described the 
specific facts and circumstances of the activity or transaction in the request; 
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• 	 The Board responded to the written request for advice in writing and stated whether or 
not the described activity or transaction is subject to tax, or stated the conditions under 
which the activity or transaction is subject to tax; 

• 	 In reasonable reliance on the Board's written advice, the person did not charge sales tax 
reimbursement or collect use tax from his or her customers or pay a use tax on the 
described activity or transaction; and 

• 	 The liability for taxes due to the failure to make a timely return or payment applied to a 
particular activity or transaction which occurred before the Board rescinded or modified 
the written advice or the Board's earlier written advice ceased to be valid due to a change 
in the law. 

Also, currently, RTC section 6596, subdivision (d), generally provides that "[o]nly the person 
making the written request shall be entitled to rely on the [B]oard's written advice to that 
person." 

Regulation 1705 implements, interprets, and makes specific the provisions ofRTC section 6596. 
As relevant here: 

• 	 Regulation 1705, subdivision (b)(l), currently requires that a representative's written 
request for advice identify the specific person for whom the advice is requested in order 
for the identified person to rely on the advice in the Board's written response to the 
representative for RTC section 6596 relief; 

• 	 Regulation 1705, subdivision (c) currently applies to audits, states that the 
"[p]resentation of [a] person's books and records for examination by an auditor shall be 
deemed to be a written request for the audit report," and prescribes the circumstances 
under which an audit report may be relied upon for RTC section 6596 relief; and 

• 	 Regulation 1705, subdivision (a), currently provides that "[w]ritten advice from the 
Board which was received during a prior audit of the person under the conditions set 
forth in subdivision (c) below, may be relied upon by the person audited or by a legal or 
statutory successor to that person." 

Also, as relevant here, subdivision (e) was added to Regulation 1705 in 1999 to explain the 
circumstances under which a trade or industry association may request written advice on behalf 
of its members so that the members can rely on the written advice for RTC section 6596 relief. 
And, subdivision (e) of Regulation 1705 was amended in 2009 to explain the circumstances 
under which a franchisor may request written advice on behalf of its franchisees so that the 
franchisees can rely on the written advice for RTC section 6596 relief. Subdivision (e) currently 
provides that: 

A trade or industry association requesting advice on behalf of its member( s) must 
identify and include the specific member name(s) for whom the advice is 
requested for relief from liability under this regulation. A franchisor requesting 
advice on behalf ofits franchisee(s) must identify and include the specific 
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franchisee name(s) for whom the advice is requested for relief from liability under 
this regulation. 

For an identified trade or industry member or franchisee to receive relief based on 
advice provided in the written communication to the trade or industry association 
or franchisor, the activity or transactions in question must involve the same facts 
and circumstances as those presented in the written inquiry by the association or 
franchisor. 

As a result, a person cannot generally obtain RTC section 6596 relief by relying on written 
advice the Board gave to another person, even iftheir activities or transactions are similar. 
However, Regulation 1705 does currently allow a person to obtain RTC section 6596 reliefby 
relying on written advice the Board gave to the person's representative, trade or industry 
association, or franchisor under specified circumstances. 

Effect, Objective, and Benefits of the Proposed Amendments to Regulation 1705 

Need/or Clarification 

The Board conducted a hearing regarding a sales and use tax appeal filed by a business entity 
(hereafter referred to as ABC). During the hearing, ABC indicated that it followed written 
advice provided during the Board's prior audit ofanother business entity (hereafter referred to as 
XYZ). ABC stated that ownership of XYZ was similar to ABC, and that the two companies 
engaged in the same type ofbusiness in the same industry and shared a common accounting 
department. Also, records indicated that XYZ and ABC were related entities because XYZ 
owned more than 50 percent of ABC. Therefore, during the hearing, ABC argued that written 
advice provided to XYZ during its prior audit was indirectly provided to ABC as well, and that 
ABC should be permitted to rely on the written advice for RTC section 6596 relief. In response 
to ABC's arguments, the Board referred an issue to the Board's Business Tax Committee for 
further development. The issue was whether RTC section 6596 relief should only be available to 
the person who actually received the written advice from the Board or that person's legal or 
statutory successor under certain circumstances, such as those presented in ABC's appeal. 

Business Taxes Committee staff subsequently reviewed the facts of ABC's appeal discussed 
above. First, staff found that when two persons in the same industry are under common 
ownership and share accounting functions and accounting staff, and the accounting staff presents 
one of the person's books and records to Board staff during an audit, then it would be reasonable 
for the accounting staff, under the direction ofa common controlling ownership, to rely on the 
Board's written advice regarding the application of tax to the activities or transactions at issue in 
the audit report when conducted by the audited person and the related person. Second, staff 
found that, in this specific factual situation, the presentation of the audited person's books and 
records should be deemed to be a written request for the audit report by both the audited person 
and the related person so that RTC section 6596 relief will apply to a liability the audited person 
or the related person (having the above characteristics) incurs due to either of their reasonable 
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reliance on the written advice Board staff provided in the audit report. Therefore, staff 
determined that it was necessary to clarify Regulation 1705 accordingly. 

However, the facts of ABC's appeal did not concern ABC's reliance on written advice requested 
under the circumstances described in Regulation 1705, subdivision (b). Also, Business Taxes 
Committee staff found that Regulation 1705, subdivision (b) already provides a procedure to 
request written advice from the Board that identifies two related persons, such as ABC and XYZ, 
by name, so that both persons can subsequently rely upon the written advice for RTC section 
6596 relief. And, staff found that continuing to require a request for written advice submitted on 
behalf of two related persons to comply with the procedures in Regulation 1705, subdivision (b), 
is consistent with the procedures in Regulation 1705, subdivision (e) ( quoted above) regarding a 
trade or industry association's or franchisor's request for written advice on behalf of its 
member(s) or franchisee(s). Therefore, staff did no determine that there was a need to further 
clarify when related persons may rely on written advice requested from the Board outside of the 
audit context. 

Interested Parties Process 

As a result, Business Taxes Committee staff drafted amendments to Regulation 1705, 
subdivisions (a) and (c). The draft amendments suggested adding language to the end of the first 
sentence in subdivision (c) to clarify that the presentation of a person's books and records for 
examination by an auditor shall be deemed to be a written request for the audit report "by the 
audited person and any person with shared accounting and common ownership with the audited 
person." The draft amendments suggested adding language to the end of subdivision (c) to 
clearly prescribe the circumstances under which a person has shared accounting and common 
ownership with an audited person, and require that all of the circumstances exist at the time that 
an audit report is provided to the audited person in order for the person with shared accounting 
and common ownership to rely on the audit report for RTC section 6596 relief. The draft 
amendments also suggested amending subdivision (a) to clarify that written advice provided 
under the circumstances described in subdivision (c) may be relied upon by the person audited 
"or a person with shared accounting and common ownership with the audited person." 

Business Taxes Committee staff subsequently provided its draft amendments to Regulation 1705 
to the interested parties and conducted interest parties meetings in April and May 2013 to discuss 
the draft amendments. During the April meeting, a participant questioned the requirement, 
discussed above, that a person have shared accounting and common ownership with an audited 
person at the time that an audit report is issued, in order for the person with shared accounting 
and common ownership to rely on the audited person's audit report for RIC section 6596 relief. 
The participant expressed concern that the requirement was too narrow and might prevent a 
person that was not in business when an audit report was issued, but otherwise has shared 
accounting and common ownership with the audited person, from relying on the audit report for 
RTC section 6596 relief when it would seem reasonable to rely on the audit report under the 
circumstances. As a result, staff addressed the concern by revising its draft amendments to 
Regulation 1705, subdivision (c) so that a person only has to have shared accounting and 
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common ownership with an audited person during the periods that the person is entitled to rely 
on the audited person's audit report for RTC section 6596 relief. Staff also revised its draft 
amendments to add clarifying language and making minor grammatical edits recommended by 
the interested parties during the May meeting. 

August J3, 2013 Business Taxes Committee Meeting 

Subsequently, staff prepared Formal Issue Paper 13-006 and distributed it to the Board Members 
for consideration at the Board's August 13,2013, Business Taxes Committee meeting. Fonnal 
Issue Paper 13-006 recommended that the Board propose to add language to the end of the first 
sentence in Regulation 1705, subdivision (c), to clarify that the presentation of a person's books 
and records for examination by an auditor shall be deemed to be a written request for the audit 
report "by the audited person and any person with shared accounting and common ownership 
with the audited person." The formal issue paper recommended that the Board propose to add 
language to the end of Regulation 1705, subdivision (c), to clearly prescribe the circumstances 
under which a person has shared accounting and common ownership with an audited person and 
require that a person have shared accounting and common ownership with an audited person 
during the periods that the person is entitled to rely on the audited person's audit report for RTC 
section 6596 relief. The formal issue paper also recommended that the Board amend Regulation 
1705, subdivision (a), to clarify that written advice provided under the circumstances described 
in subdivision (c) may be relied upon by the person audited "or a person with shared accounting 
and common ownership with the audited person." 

At the conclusion of the Board's discussion ofFormal Issue Paper 13-006 during the August 13, 
2013, Business Taxes Committee meeting, the Board Members unanimously voted to propose 
the amendments to Regulation 1705 recommended in the formal issue paper. The Board 
determined that the proposed amendments to Regulation 1705 are reasonably necessary to have 
the effect and accomplish the objective ofaddressing the issue presented by the facts ofABC's 
appeal (discussed above) by clarifying that a person can rely on an audit report issued to another 
person for RTC section 6596 reliefunder limited circumstances that are similar to the 
circumstances in ABC's appeaL 

The Board anticipates that the proposed amendments to Regulation 1705 will promote fairness 
and benefit taxpayers, Board staff, and the Board by clarifying that RTC section 6596 relief can 
apply to a person who the Board would reasonably expect to rely on written advice provided by 
Board staff in a prior audit of another related person because the two persons are: 

• In the same industry; 
• Under common ownership; and 
• Share accounting functions and accounting staff. 

The Board has performed an evaluation of whether the proposed amendments to Regulation 
1705 are inconsistent or incompatible with existing state regulations and determined that the 
proposed amendments are not inconsistent or incompatible with existing state regulations. In 
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addition, the Board has determined that there are no comparable federal regulations or statutes to 
Regulation 1705 or the proposed amendments to Regulation 1705. 

NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulation 1705 
will not impose a mandate on local agencies or school districts, including a mandate that is 
required to be reimbursed under part 7 (commencing with section 17500) of division 4 of title 2 
ofthe Government Code. 

NO COST OR SAVINGS TO STATE AGENCIES, LOCAL AGENCIES, AND SCHOOL 
DISTRICTS 

The Board has determined that the adoption of the proposed amendments to Regulation 1705 
will result in no direct or indirect cost or savings to any state agency, any cost to local agencies 
or school districts that is required to be reimbursed under part 7 (commencing with section 
17500) ofdivision 4 of title 2 ofthe Government Code, other non-discretionary cost or savings 
imposed on local agencies, or cost or savings in federal funding to the State of California. 

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY 
AFFECTING BUSINESS 

The Board has made an initial determination that the adoption of the proposed amendments to 
Regulation 1705 will not have a significant, statewide adverse economic impact directly 
affecting business, including the ability ofCalifornia businesses to compete with businesses in 
other states. 

The adoption of the proposed amendments to Regulation 1705 may affect small business. 

NO COST IMPACTS TO PRIVATE PERSONS OR BUSINESSES 

The Board is not aware ofany cost impacts that a representative private person or business 
would necessarily incur in reasonable compliance with the proposed action. 

RESULTS OF THE ECONOMIC IMPACT ASSESSMENT REQUIRED BY 
GOVERNMENT CODE SECTION 11346.3, SUBDIVISION (b) 

The Board has prepared the economic impact assessment required by Government Code section 
11346.3, subdivision (b)(l), and included it in the initial statement of reasons. The Board has 
determined that the adoption of the proposed amendments to Regulation 1705 will neither create 
nor eliminate jobs in the State ofCalifornia nor result in the elimination of existing businesses 
nor create or expand business in the State ofCalifornia. Furthermore, the Board has determined 
that the adoption of the proposed amendments to Regulation 1705 will not affect the benefits of 
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Regulation 1705 to the health and welfare of California residents, worker safety, or the state's 
environment. 

NO SIGNIFICANT EFFECT ON HOUSING COSTS 

The adoption of the proposed amendments to Regulation 1705 will not have a significant effect 
on housing costs. 

DETERMINATION REGARDING ALTERNATIVES 

The Board must determine that no reasonable alternative considered by it or that has been 
otherwise identified and brought to its attention would be more effective in carrying out the 
purpose for which the action is proposed, would be as effective and less burdensome to affected 
private persons than the proposed action, or would be more cost effective to affected private 
persons and equally effective in implementing the statutory policy or other provision of law than 
the proposed action. 

CONTACT PERSONS 

Questions regarding the substance of the proposed amendmentg should be directed to Bradley M. 
Heller, Tax Counsel IV, by telephone at (916) 323-3091, bye-mail at 
Bradley.Heller@boe.ca.gov, or by mail at State Board ofEqualization, Attn: Bradley M. Heller, 
MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082. 

Written comments for the Board's consideration, notice of intent to present testimony or 
witnesses at the public hearing, and inquiries concerning the proposed administrative action 
should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at (916) 445
2130, by fax at (916) 324-3984, bye-mail at Richard.Bennion@boe.ca.gov, or by mail at State 
Board of Equalization, Attn: Rick Bennion, MIC;80, 450 N Street, P.O. Box 942879, 
Sacramento, CA 94279-0080. 

WRITTEN COMMENT PERIOD 

The written comment period ends at 9:30 a.m. on December 17,2013, or as soon thereafter as 
the Board begins the public hearing regarding the adoption of the proposed amendments to 
Regulation 1705 during the December 17-19, 2013, Board meeting. Written comments received 
by Mr. Rick Bennion at the postal address, email address, or fax number provided above, prior to 
the close of the written comment period, will be presented to the Board and the Board will 
consider the statements, arguments, and/or contentions contained in those written comments 
before the Board decides whether to adopt the proposed amendments to Regulation 1705. The 
Board will only consider written comments received by that time. 
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AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF 
PROPOSED REGULATION 

The Board has prepared an underscored and strikeout version of the text of Regulation 1705 
illustrating the express terms of the proposed amendments. The Board has also prepared an 
initial statement of reasons for the adoption of the proposed amendments to Regulation 1705, 
which includes the economic impact assessment required by Government Code section 11346.3, 
subdivision (b)(l). These documents and all the information on which the proposed amendments 
are based are available to the public upon request. The rulemaking file is available for public 
inspection at 450 N Street, Sacramento, California. The express terms of the proposed 
amendments and the initial statement of reasons are also available on the Board's Website at 
www.boe.ca.goy. 

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE 
SECTION 11346.8 

The Board may adopt the proposed amendments to Regulation 1705 with changes that are 
nonsubstantial or solely grammatical in nature, or sufficiently related to the original proposed 
text that the public was adequately placed on notice that the changes could result from the 
originally proposed regulatory action. If a sufficiently related change is made, the Board will 
make the full text of the proposed regulation, with the change clearly indicated, available to the 
public for at least 15 days before adoption. The text of the resulting regulation will be mailed to 
those interested parties who commented on the original proposed regulation orally or in writing 
or who asked to be informed of such changes. The text of the resulting regulation will also be 
available to the public from Mr. Bennion. The Board will consider written comments on the 
resulting regulation that are received prior to adoption. 

AVAILABILITY OF FINAL STATEMENT OF REASONS 

If the Board adopts the proposed amendments to Regulation 1705, the Board will prepare a final 
statement of reasons, which will be made available for inspection at 450 N Street, Sacramento, 
California, and available on the Board's Website at www.boe.ca.goY. 

Sincerely, 

e~ 
Board Proceedings Division 

JR:reb 
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Initial Statement of Reasons for 

Proposed Amendments to California Code of Regulations, 

Title 18, Section 1705, ReliefFrom Liability 

SPECIFIC PURPOSE, PROBLEM INTENDED TO BE ADDRESSED, NECESSITY, AND 
ANTICIPATED BENEFIT 

Current Law 

Revenue and Taxation Code (RTC) section 6005 defines the tenn "person" for purposes of the 
Sales and Use Tax Law (Rev. & Tax. Code, § 6001 et seq.). It currently provides that the tenn 
includes "any individual, firm, partnership, joint venture, limited liability company, association, 
social club, fraternal organization, corporation, estate, trust, business trust, receiver, assignee for 
the benefit of creditors, trustee, trustee in bankruptcy, syndicate, the United States, this state, any 
county, city and county, municipality, district, or other political subdivision of the state, or any 
other group or combination acting as a unit." 

Currently, under RTC section 6596, subdivision (a), ifthe State Board of Equalization (Board) 
finds that a person's failure to make a timely return or payment is due to the person's reasonable 
reliance on written advice from the Board, the person may be relieved of sales and use taxes and 
any penalties or interest added thereto (hereafter referred to as RTC section 6596 relief). 
Currently, under RTC section 6596, subdivision (b), a person's failure to make a timely return or 
payment is due to reasonable reliance on written advice from the Board only if the Board finds 
that: 

• 	 The person submitted a written request to the Board for advice about whether a particular 
activity or transaction is subject to sales and use tax and fully described the specific facts 
and circumstances ofthe activity or transaction in the request; 

• 	 The Board responded to the written request for advice in writing and stated whether or 
not the described activity or transaction is subject to tax, or stated the conditions under 
which the activity or transaction is subject to tax; 

• 	 In reasonable reliance on the Board's written advice, the person did not charge sales tax 
reimbursement or collect use tax from his or her customers or pay a use tax on the 
described activity or transaction; and 

• 	 The liability for taxes due to the failure to make a timely return or payment applied to a 
particular activity or transaction which occurred before the Board rescinded or modified 
the written advice or the Board's earlier written advice ceased to be valid due to a change 
in the law. 

In addition, under RTC section 6596, subdivision (c), a person requesting RTC section 6596 
relief is currently required to file with the Board a copy ofthe person's written request to the 
Board for advice, a copy of the written advice the Board provided in response, the person's 
statement under penalty ofperjury setting forth the facts on which the person's request for relief 
is based, and any other infonnation the Board requires. And, currently, RTC section 6596, 
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subdivision (d), generally provides that "[o]nly the person making the written request shall be 
entitled to rely on the [B]oard's written advice to that person." 

California Code of Regulations, title 18, section (Regulation) 1705, ReliefFrom Liability, 
implements, interprets, and makes specific the provisions of RTC section 6596. As relevant 
here: 

• 	 Regulation 1705, subdivision (b)(1), currently requires that a representative's written 
request for advice identify the specific person for whom the advice is requested in order 
for the identified person to rely on the advice in the Board's written response to the 
representative for RTC section 6596 relief; 

• 	 Regulation 1705, subdivision (c) currently applies to audits, states that the "[p Jresentation 
of [a] person's books and records for examination by an auditor shall be deemed to be a 
written request for the audit report," and prescribes the circumstances under which an 
audit report may be relied upon for RTC section 6596 relief; and 

• 	 Regulation 1705, subdivision (a), currently provides that "[w]ritten advice from the 
Board which was received during a prior audit of the person under the conditions set 
forth in subdivision (c) below, may be relied upon by the person audited or by a legal or 
statutory successor to that person." 

Also, as relevant here, subdivision ( e) was added to Regulation 1705 in 1999 to explain the 
circumstances under which a trade or industry association may request written advice on behalf 
of its members so that the members can rely on the written advice for RTC section 6596 relief. 
The first sentence of Regulation 1705, subdivision (e), which was included in the 1999 
amendments, currently provides that "[a] trade or industry association requesting advice on 
behalf of its member(s) must identify and include the specific member name(s) for whom the 
advice is requested for relief from liability under this regulation." 

Further, as relevant here, in 2009, the second sentence was added to subdivision (e) of 
Regulation 1705 to explain the circumstances under which a franchisor may request written 
advice on behalf of its franchisees so that the franchisees can rely on the written advice for RTC 
section 6596 relief. The second sentence of Regulation 1705, subdivision ( e), currently provides 
that "[a] franchisor requesting advice on behalf of its franchisee(s) must identify and include the 
specific franchisee name(s) for whom the advice is requested for relief from liability under this 
regulation." 

Furthennore, at the same time in 2009, the second paragraph was added to subdivision (e) of 
Regulation 1705. The second paragraph explains that "[t]or an identified trade or industry 
member or franchisee to receive relief based on advice provided in the written communication to 
the trade or industry association or franchisor, the activity or transactions in question must 
involve the same facts and circumstances as those presented in the written inquiry by the 
association or franchisor." 

As a result, a person cannot generally obtain RTC section 6596 relief by relying on written 
advice the Board gave to another person, even if their activities or transactions are similar. 
However, Regulation 1705 does currently allow a person to obtain RTC section 6596 relief by 
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relying on written advice the Board gave to the person's representative, trade or industry 
association, or franchisor under specified circumstances. 

Proposed Amendments 

Needfor Clarification 

During its October 23-25,2012, Board meeting, the Board conducted a hearing regarding a sales 
and use tax appeal filed by a business entity (hereafter referred to as ABC). During the hearing, 
ABC indicated that it followed written advice provided during the Board's prior audit of another 
business entity (hereafter referred to as XYZ). ABC stated that ownership ofXYZ was similar 
to ABC, and that the two companies engaged in the same type of business in the same industry 
and shared a common accounting department. Also, records indicated that XYZ and ABC were 
related entities because XYZ owned more than 50 percent ofABC. Therefore, during the 
hearing, ABC argued that written advice provided to XYZ during its prior audit was indirectly 
provided to ABC as well, and that ABC should be permitted to rely on the written advice for 
RTC section 6596 relief. In response to ABC's arguments, the Board referred an issue (or 
problem within the meaning of Gov. Code, § 11346.2, subdivision (b)( I)) to the Board's 
Business Tax Committee for further development. The issue was whether R TC section 6596 
relief should only be available to the person who actually received the written advice from the 
Board or that person's legal or statutory successor under certain circumstances, such as those 
presented in ABC's appeaL 

Business Taxes Committee staff subsequently reviewed the facts of ABC's appeal discussed 
above. First, staff found that when two persons in the same industry are under common 
ownership and share accounting functions and accounting staff, and the accounting staff presents 
one of the person's books and records to Board staff during an audit, then it would be reasonable 

. for the accounting staff, under the direction ofa common controlling ownership, to rely on the 
Board's written advice regarding the application of tax to the activities or transactions at issue in 
the audit report when conducted by the audited person and the related person. Second, staff 
found that, in this specific factual situation, the presentation of the audited person's books and 
records should be deemed to be a written request for the audit report by both the audited person 
and the related person so that RTC section 6596 relief will apply to a liability the audited person 
or the related person (having the above characteristics) incurs due to either of their reasonable 
reliance on the written advice Board staff provided in the audit report. Therefore, staff 
determined that it was necessary to clarify Regulation 1705 accordingly. 

However, the facts ofABC's appeal concerned the issue of ABC's reliance on an audit report 
subject to the provisions of Regulation 1705, subdivision (c), not ABC's reliance on written 
advice requested under the circumstances described in Regulation 1705, subdivision (b). Also, 
Business Taxes Committee staff found that if two persons in the same industry are under 
common ownership and share accounting functions and accounting staff, then Regulation 1705, 
subdivision (b) already provides a procedure for their joint representatives to request written 
advice from the Board that identifies both persons by name so that both persons can 
subsequently rely upon the written advice for RTC section 6596 relief. And, staff found that 
continuing to require a request for written advice submitted on behalf of two related persons to 
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comply with the procedures in Regulation 1705, subdivision (b), is consistent with the 
procedures in Regulation 1705, subdivision (e) requiring a trade or industry association's or 
franchisor's request for written advice on behalf of its member(s) or franchisee(s) to specifically 
identify the member(s) or franchisee(s) that may rely on the written advice for RTC section 6596 
relief. Therefore, staff did no detennine that there was a need to further clarify when related 
persons may rely on written advice requested from the Board outside of the audit context. 

Interested Parties Process 

As a result, Business Taxes Committee staff drafted amendments to Regulation 1705, 
subdivisions (a) and (c). The draft amendments suggested adding language to the end of the first 
sentence in subdivision (c) to clarify that the presentation of a person's books and records for 
examination by an auditor shall be deemed to be a written request for the audit report "by the 
audited person and any person with shared accounting and common ownership with the audited 
person." The draft amendments suggested adding language to the end of subdivision (c) to 
clearly prescribe the circumstances under which a person has shared accounting and common 
ownership with an audited person, and require that all of the circumstances exist at the time that 
an audit report is provided to the audited person in order for the person with shared accounting 
and common ownership to rely on the audit report for RTC section 6596 relief. The draft 
amendments also suggested amending subdivision (a) to clarify that written advice provided 
under the circumstances described in subdivision (c) may be relied upon by the person audited 
"or a person with shared accounting and common ownership with the audited person." 

Business Taxes Committee staff subsequently provided its draft amendments to Regulation 1705 
to the interested parties and conducted an interest parties meeting to discuss the draft 
amendments in April 2013. During the meeting, a participant questioned the requirement, 
discussed above, that a person have shared accounting and common ownership with an audited 
person at the time that an audit report is issued, in order for the person with shared accounting 
and common ownership to rely on the audited person's audit report for RTC section 6596 relief. 
The participant expressed concern that the requirement was too narrow and might prevent a 
person that was not in business when an audit report was issued, but otherwise has shared 
accounting and common ownership with the audited person, from relying on the audit report for 
RTC section 6596 relief when it would seem reasonable to rely on the audit report under the 
circumstances. As a result, staff addressed the concern by revising its draft amendments to 
Regulation 1705, subdivision (c) so that a person only has to have shared accounting and 
common ownership with an audited person during the periods that the person is entitled to rely 
on the audited person's audit report for RTC section 6596 relief. 

Business Taxes Committee staff subsequently provided its revised draft amendments to 
Regulation 1705 to the interested parties and conducted a second interested parties meeting in 
May 2013. During the meeting, staff received verbal suggestions to add clarifying language and 
make minor grammatical edits to its revised draft amendments. Therefore, staff made the 
clarifying and grammatical edits suggested during the meeting, and provided the revised drafts of 
staff amendments to Regulation 1705 to the interested parties that participated in the May 2013 
meeting in case there was a need for further comments. 
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However, staff did not receive any further comments on its revised drafts of the amendments to 
Regulation 1705 with the edits suggested at the May 2013 interested parties meeting. Therefore, 
staff prepared Formal Issue Paper 13-006 and distributed it to the Board Members on August 2, 
2013, for consideration at the Board's August 13,2013, Business Taxes Committee meeting. 

August 13, 2013 Business Taxes Committee Meeting 

Formal Issue Paper 13-006 recommended that the Board propose to add language to the end of 
the first sentence in Regulation 1705, subdivision (c), to clarify that the presentation ofa 
person's books and records for examination by an auditor shall be deemed to be a written request 
for the audit report "by the audited person and any person with shared accounting and common 
ownership with the audited person." The formal issue paper recommended that the Board 
propose to add the following language to the end ofRegulation 1705, subdivision (c). to clearly 
prescribe the circumstances under which a person has shared accounting and common ownership 
with an audited person and require that a person have shared accounting and common ownership 
with an audited person during the periods that the person is entitled to rely on the audited 
person's audit report for RTC section 6596 relief: 

For the purposes of this section a person is considered to have shared accounting 
and common ownership if the person: 

(1) Is engaged in the same line of business as the audited person, 

(2) Has common verifiable controlling ownership of 50% or greater 
ownership or a common majority shareholder with the audited person, and 

(3) Shares centralized accounting functions with the audited person. The 
audited person routinely follows the same business practices that are followed 
by each entity involved. Evidence that may indicate sharing of centralized 
accounting functions includes, but is not limited to, the following: 

(A) Quantifiable control of the accounting practices of each business by 
the common ownership or management that dictates office poliCies for 
accounting and tax return preparation. 

(B) Shared accounting staff or an outside firm who maintain books and 
records and prepares sales and use tax returns. 

(C) Shared accounting policies and procedures. 

These requirements must be established as existing during the periods for which 
relief is sought. A subsequent written notification stating that the advice was not 
valid at the time it was issued or was subsequently rendered invalid to any party 
with shared accounting and common ownership, including the audited party, 
serves as notification to all parties with shared accounting and common 
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ownership, including the audited party, that the prior written advice may not be 
relied upon as of the notification date. 

The formal issue paper also recommended that the Board amend Regulation 1705, subdivision 
(a), to clarify that written advice provided under the circumstances described in subdivision (c) 
may be relied upon by the person audited "or a person with shared accounting and common 
ownership with the audited person," 

Mr. Joseph Vinatieri of Bewley, Lassleben & Miller, LLP, appeared at the August 13,2013, 
Business Taxes Committee meeting. He expressed his support for the amendments to Regulation 
1705 recommended in the formal issue paper, and said the amendments are: 

• Fair to taxpayers; 
• Narrowly crafted to address the issue presented by the facts of ABC's appeal; and 
• Consistent with the legislative intent underlying the enactment of RTC section 6596. 

Therefore, at the conclusion of the Board's discussion of Formal Issue Paper 13-006 during the 
August 13,2013, Business Taxes Committee meeting, the Board Members unanimously voted to 
propose the amendments to Regulation 1705 recommended in the formal issue paper. J The 
Board determined that the proposed amendments to Regulation 1705 are reasonably necessary 
for the specific purpose ofaddressing the issue (or problem) presented by the facts of ABC's 
appeal (discussed above). 

The Board anticipates that the proposed amendments to Regulation 1705 will promote fairness 
and benefit taxpayers, Board staff, and the Board by clarifying that RTC section 6596 relief can 
apply to a person who the Board would reasonably expect to rely on written advice provided by 
Board staff in a prior audit of another related person because the two persons are: 

• In the same industry; 
• Under common ownership; and 
• Share accounting functions and accounting staff. 

The adoption of the proposed amendments to Regulation 1705 is not mandated by federal law or 
regulations. There is no previously adopted or amended federal regulation that is identical to 
Regulation 1705. 

DOCUMENTS RELIED UPON 

The Board relied upon Fonnal Issue Paper 13-006, the exhibits to the issue paper, and the 
comments made during the Board's discussion of the issue paper during its August 13,2013, 

1 The Board made two minor grammatical changes to the text of the proposed amendments to Regulation 1705, 
subdivision (c), recommended in Formal Issue Paper 13-006 prior to beginning the rulemaking process. The Board 
inserted the word "has" between the words "or" and "a" in the proposed amendments adding paragraph (2) to 
subdivision (c). The Board also added a Us" to the end ofthe word "maintain" in the proposed amendments adding 
paragraph (3)(B) to subdivision (c). 

Page 6of8 



Business Taxes Committee meeting in deciding to propose the amendments to Regulation 1705 
described above. 

ALTERNATIVES CONSIDERED 

The Board considered whether to begin the formal rulemaking process to adopt the proposed 
amendments to Regulation 1705 at this time or, alternatively, whether to take no action at this 
time. The Board decided to begin the formal rulemaking process to adopt the proposed 
amendments to Regulation 1705 at this time because the Board determined that the proposed 
amendments are reasonably necessary for the reasons set forth above. 

The Board did not reject any reasonable alternative to the proposed amendments to Regulation 
1705 that would lessen any adverse impact the proposed action may have on small business or 
that would be less burdensome and equally effective in achieving the purposes of the proposed 
action. No reasonable alternative has been identified and brought to the Board's attention that 
would lessen any adverse impact the proposed action may have on small business, be more 
effective in carrying out the purposes for which the action is proposed, would be as effective and 
less burdensome to affected private persons than the proposed action, or would be more cost 
effective to affected private persons and equally effective in implementing the statutory policy or 
other provision of law than the proposed action. 

INFORMATION REQUIRED BY GOVERNMENT CODE SECTION 11346.2, 
SUBDIVISION (b)(6) AND ECONOMIC IMPACT ASSESSMENT REQUIRED BY 
GOVERNMENT CODE SECTION 11346.3, SUBDIVISION (b) 

As previously explained, RTC section 6596, subdivision (c), currently requires a person 
requesting RTC section 6596 reliefto file with the Board a copy of the person's written request 
to the Board for advice, a copy of the written advice the Board provided in response, the person's 
statement under penalty ofperjury setting forth the facts on which the person's request for relief 
is based, and any other information the Board requires. 

As previously explained, the proposed amendments to Regulation 1705: 

• 	 Clarify that the presentation ofa person's books and records for examination by an 
auditor shall be deemed to be a written request for the audit report "by the audited person 
and any person with shared accounting and common ownership with the audited person"; 

• 	 Clarify that written advice provided in an audit may be relied upon by the person audited 
"or a person with shared accounting and common ownership with the audited person"; 

• 	 Clearly prescribe the circumstances under which a person has shared accounting and 
common ownership with an audited person; and 

• 	 Require that a person have shared accounting and common ownership with an audited 
person during the periods that the person is entitled to rely on the audited person's audit 
report for RTC section 6596 relief 

As a result, the proposed amendments will permit some additional persons to qualify for RTC 
section 6596 relief, and choose to incur any costs associated with requesting relief under RTC 
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section 6596, subdivision (c). However, the proposed amendments do not require any person to 
rely on another person's audit report or file a request for relief under RTC section 6596. 
Therefore, the proposed amendments do not impose any costs on any persons, including 
businesses. 

Furthermore, there is a limited class ofpersons that will actually have the shared accounting and 
common ownership with one or more other persons described in the proposed amendments to 
Regulation 1705. And, each person in the limited class will only be eligible for RTC section 
6596 relief due to the person's reliance on another person's audit report during the periods that 
the person actually has the shared accounting and ownership with the other person and actually 
relies on the other person's audit report. Therefore, the proposed amendments to Regulation 
1705 will provide some relief to some of the persons in the limited class described above. 
However, the proposed amendments will not benefit every person in the limited class described 
above, they will not have any impact on persons that are not part of the limited class described 
above, and the Board does not anticipate receiving a significant number of new requests for RTC 
section 6596 relief due to the proposed amendments. 

Therefore, based on these facts and all of the information in the ruiemaking file, the Board has 
determined that the adoption of the proposed amendments to Regulation 1705 will neither create 
nor eliminate jobs in the State of California nor result in the elimination of existing businesses 
nor create or expand business in the State ofCalifornia. 

In addition, Regulation 1705 does not regulate the health and welfare of California residents, 
worker safety, or the state's environment. Therefore, the Board has also detennined that the 
adoption ofthe proposed amendments to Regulation 1705 will not affect the benefits of 
Regulation 1705 to the health and welfare of California residents, worker safety, or the state's 
environment. 

The forgoing information also provides the factual basis for the Board's initial determination that 
the adoption of the proposed amendments to Regulation 1705 will not have a significant adverse 
economic impact on business. 

The proposed amendments to Regulation 1705 may affect small businesses. 
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Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1705 


1705. Relief From Liability. 

(a) In General. A person may be relieved from the liability for the payment of sales and use 
taxes, including any penalties and interest added to those taxes, when that liability resulted from 
the failure to make a timely return or a payment and such failure was found by the Board to be 
due to reasonable reliance on: 

(1) Written advice given by the Board under the conditions set forth in subdivision (b) below, 
or 

(2) Written advice in the form of an annotation or legal ruling ofcounsel under the conditions 
set forth in subdivision (d) below; or 

(3) Written advice given by the Board in a prior audit 9fthat pefS9B under the conditions set 
forth in subdivision (c) below. As used in this regulation, the term "prior audit" means any 
audit conducted prior to the current examination where the issue in question was examined. 

Written advice from the Board may only be relied upon by the person to whom it was originally 
issued or a legal or statutory successor to that person. Written advice from the Board which was 
received during a prior audit of the person under the conditions set forth in subdivision (c) 
below, may be relied upon by the person audited or a person with shared accounting and 
common ownership with the audited person or by a legal or statutory successor to that person. 

The term "written advice" includes advice that was incorrect at the time it was issued as well as 
advice that was correct at the time it was issued, but, subsequent to issuance, was invalidated by 
a change in statutory or constitutional law, by a change in Board regulations, or by a final 
decision of a court ofcompetent jurisdiction. Prior written advice may not be relied upon 
subsequent to: (1) the effective date of a change in statutory or constitutional law and Board 
regulations or the date ofa final decision of a court of competent jurisdiction regardless that the 
Board did not provide notice of such action; or (2) the person receiving a subsequent writing 
notifying the person that the advice was not valid at the time it was issued or was subsequently 
rendered invalid. As generally used in this regulation, the term «written advice" includes both 
written advice provided in a written communication under subdivision (b) below and written 
advice provided in a prior audit of the person under subdivision (c) below. 

(b) Advice Provided in a Written Communication. 

(1) Advice from the Board provided to the person in a written communication must have 
been in response to a specific written inquiry from the person seeking relief from liability, or 
from his or her representative. To be considered a specific written inquiry for purposes of this 
regulation, representatives must identify the specific person for whom the advice is 
requested. Such inquiry must have set forth and fully described the facts and circumstances 
of the activity or transactions for which the advice was requested. 



(2) A person may write to the Board and propose a use tax reporting methodology for 
qualified purchases subject to use tax. If the Board concludes that the reporting method 
reflects the person's use tax liability for the defmed population, then the Board may write to 
the person approving the use of the reporting method. The approval shal1 be subject to certain 
conditions. The following conditions shall be included in the approval: 

(A) The defmed population of the purchases that will be included in the reporting 
method; 

(B) The percentage of purchases of the defined population that is subject to tax; 

(C) The length of time the writing shall remain in effect; 

(D) The defmition ofa significant or material change that will require rescinding the 
approved reporting method; and 

(E) Other conditions as required. 

The written approval of the use tax reporting methodology is void and shall not be relied upon 
for the purposes ofRevenue and Taxation Code section 6596 if the taxpayer files a claim for 
refund for tax that had been reported based upon this reporting method. 

(c) Written Advice Provided in a Prior Audit. Presentation of the person's books and records for 
examination by an auditor shall be deemed to be a written request for the audit report by the 
audited person and any person with shared accounting and common ownership with the audited 
person. Ifa prior audit report of the person requesting relief contains written evidence which 
demonstrates that the issue in question was examined, either in a sample or census (actual) 
review, such evidence will be considered "written advice from the Board" for purposes of this 
regulation. A census (actual) review, as opposed to a sample review, involves examination of 
100% ofthe person's transactions pertaining to the issue in question. For written advice 
contained in a prior audit of the person to apply to the person's activity or transaction in 
question, the facts and conditions relating to the activity or transaction must not have changed 
from those which occurred during the period ofoperation in the prior audit. Audit comments, 
schedules, and other writings prepared by the Board that become part of the audit work papers 
which reflect that the activity or transaction in question was properly reported and no amount 
was due are sufficient for a finding for relief from liability, unless it can be shown that the person 
seeking relief knew such advice was erroneous. 

For the purposes of this section a person is considered to have shared accounting and common 
ownership if the person: 

(1) Is engaged in the same line of business as the audited person, 

(2) Has common verifiable controlling ownership of 50% or greater ownership or has a 
common majority shareholder with the audited person, and 
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(3) Shares centralized accounting functions with the audited person. The audited person 
routinely follows the same business practices that are followed by each entity involved. 
Evidence that may indicate sharing of centralized accounting functions includes, but is not 
limited to, the following: 

CAl Quantifiable control of the accounting practices of each business by the common 
ownership or management that dictates office policies for accounting and tax return 
preparation. 

CB) Shared accounting staff or an outside finn who maintains books and records and 
prepares sales and use tax returns. 

(C) Shared accounting policies and procedures. 

These requirements must be established as existing during the periods for which relief is sought. 
A subsequent written notification stating that the advice was not valid at the time it was issued or 
was subseguently rendered invalid to any party with shared accounting and common ownership, 
including the audited party, serves as notification to all parties with shared accounting and 
common ownership, including the audited party, that the prior written advice may not be relied 
upon as of the notification date. 

(d) Annotations and Legal Rulings of Counsel. Advice from the Board provided to the person in 
the fonn of an annotation or legal ruling ofcounsel shall constitute written advice only if: 

(1) The underlying legal ruling of counsel involving the fact pattern at issue is addressed to 
the person or to his or her representative under the conditions set forth in subdivision (b) 
above; or 

(2) The annotation or legal ruling of counsel is provided to the person or his or her 
representative by the Board within the body of a written communication and involves the 
same fact pattern as that presented in the subject annotation or legal ruling of counsel. 

(e) Trade or Industry Associations or Franchisors. A trade or industry association requesting 
advice on behalf of its member(s) must identify and include the specific member name(s) for 
whom the advice is requested for relief from liability under this regulation. A franchisor 
requesting advice on behalf ofits franchisee(s) must identify and include the specific franchisee 
name(s) for whom the advice is requested for relief from liability under this regulation. 

For an identified trade or industry member or franchisee to receive relief based on advice 
provided in the written communication to the trade or industry association or franchisor, the 
activity or transactions in question must involve the same facts and circumstances as those 
presented in the written inquiry by the association or franchisor. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Section 6596, 
Revenue and Taxation Code. 
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Regulation History 

Type of Regulation: Sales and Use Tax 

Regulation: 1705 

Title: 1705, Relief from Liability 

Preparation: Bradley Heller 
Legal Contact: Bradley Heller 

The proposed amendments to Regulation 1705, Relief from Liability, prescribe 
the circumstances under which Revenue and Taxation Code section 6596 relief 
is available to a person who reasonably relies on written advice the Board 
provided in a prior audit of a related person. 

History of Proposed Regulation: 

December 17-19, 2013 Public Hearing 
October 25, 2013 OAL publication date; 45-day public comment period begins; 

Interested Parties mailing 
October 11,2013 Notice to OAL 
August 13, 2013 Business Tax Committee, Board Authorized Publication 

(Vote 5-0) 
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Support: NA 
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ESTIMATE OF COST OR SAVINGS RESULTING 

FROM PROPOSED REGULATORY ACTION 


Proposed Amendment of Sales and Use Tax Regulation 1705, Relieffrom Liability 

STATEMENT OF COST OR SAVINGS FOR NOTICE OF PUBLIC HEARING 

The State Board of Equalization has determined that the proposed action does not impose 
a mandate on local agencies or school districts. Further, the Board has determined that the action 
will result in no direct or indirect cost or savings to any State agency, any local agency or school 
district that is required to be reimbursed under Part 7 (commencing with Section 17500) of 
Division 4 of Title 2 of the Government Code or other non-discretionary cost or savings imposed 
on local agencies, or cost or savings in Federal funding to the State of California. 

The cost impact on private persons or businesses will be insignificant. This proposal will 
not have a significant adverse economic impact on businesses. 

This proposal will not be detrimental to California businesses in competing with 
businesses in other states. 

This proposal will neither create nor eliminate jobs in the State of California nor result in 
the elimination of existing, businesses or create or expand business in the State of California. 

~. \ - -; 

Statement 0' ',?/A .. ~ L 2
Prepared by~~_"C--"-'~...-:-}/_..-=:=....::..~f..:::..)t./::...,•..;,.u;....~-='--=;....~_-_·_'____ Date7 ---~--~---

; 
/ Richard Bennion, Regulations Coordinator 

Approved by _'--~--kJ/;;::>===~/~~~::;---~·~~~'i!iii-=__ __'6:-/-I_l..:=-2-----,-<b+I-,-1-=s=Date 
Rat{d)l ~erris,"ciie~ . L. r J 

/' 

IfCosts or Savings are Identified, Signatures of Cbief, Fiscal Management Division, and 
Cbief, Board Proceedings Division, are Required 

Approved by _________________ Date 

Chief, Financial Management Division 

Approved by _________________ Date 

Chief, Board Proceedings Division 

NOTE: 	 SAM Section 6660 requires tbat estimates resulting in cost or 
savings be submitted for Department of Finance concurrence 
before tbe notice of proposed regulatory action is released. 

Board Proceedings Division 
10/7/05 
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STATE OF CALIFORNIA - DEPARTMENT OF FINANCE 

ECONOMIC AND FISCAL IMPACT STATEMENT 
(REGULATIONS AND ORDERS) 
STU{99 (REV. 12/2008) See SAM Section 6601 - 6616 for Instructions and Code Citations 

lilk 1;( S,'cliufl 1705. Relief from Liahllity 

ECONOMIC IMPACT STATEMENT 


1. Check the appropriate box(es) below to indicate whether this regulation: 

D a. Impacts businesses and/or employees 

b. Impacts small businesses 


D c. Impacts jobs or occupations 


D d. Impacts California competitiveness 


Pkase see the uttaehe(\ 
h. 

D e. Imposes reporting requirements 

D f. Imposes prescriptive instead of performance 

D g. Impacts individuals 

!ZJ h. None of the above (Explain below. Complete the 
Fiscal Impact Statement as appropriate.) 

(If any box in Items 1 a through g is checked, complete this Economic Impact Statement.) 

2. Enter the total number of businesses impacted: Describe the types of businesses (Include nonprofits.): _____________ 

Enter the number or percentage of total businesses impacted that are small businesses: ____ 

""\ter the number of businesses that will be created: eliminated: 

.plain: _______________________________________________________________________ 

4. Indicate the geographic extent of impacts: D Statewide D Local or regional (List 

5. Enter the number of jobs created: or eliminated: ___ Describe the types of jobs or occupations impacted: 

6. Will the regulation affect the ability of California businesses to compete with other stales by making it more costly to produce goods or services here? 

DYes If yes, explain briefly: 

1. What are the total statewide dollar costs that businesses and individuals may incur to comply with this regulation over its lifetime? $ 

a. Initial casts for a small business: $_____ Annual ongoing costs: $_____ Years: 

b. Initial costs for a typical business: $ _____ Annual ongoing costs: $ ______ Years: 

c. Initial costs for an individual: $ ________ Annual ongoing costs: $_____ Years: 

.'pescribe other economic costs that may occur: _______.__________________________________________ 

Revised 12120113 

\ 
.~ 



--------------------------------------------------------

-----

ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 1212008) 

2. If multiple industries are impacted, enter the share of total costs for each industry: 

3. If the regulation imposes reporting reqUirements, enter the annual costs a typical business may incur to comply with these requirements. (Include the dollar 

costs to do programming, record keeping, reporting, and other paperwork, whether or not the paperwork must be submitted.): $ _________ 

4. Will this regulation directly impact housing costs? DYes o No If yes, enter the annual dollar cost per housing unit: _____ and the 

number of units: _____ 

5. Are there comparable Federal regulations? 0 Yes o No Explain the need for State regulation given the existence or absence of Federal 

regulations: 

Enter any additional costs to businesses and/or individuals that may be due to State Federal differences: $ 

1. Briefly summarize the benefits that may result from this regulation and who will benefit: 

2. Are the benefits the result of : o specific statutory requirements, or goals developed by the agency based on broad statutory authority? 

3. What are the total statewide benefits from this regulation over its lifetime? $ 

D. not 

1. List alternatives considered and describe them belOW. If no altematives were considered, explain why not: 

2. Summarize the total statewide costs and benefits from this regulation and each alternative considered: 

Regulation: Benefit: Cost: T _________ 

Alternative 1: Benefit: Cost: 

Alternative 2: Benefit: Cost: 

3. Briefly discuss any quantification issues that are relevant to a comparison of estimated costs and benefits for this regulation or alternatives: 

4. Rulemaking law requires agencies to consider performance standards as an alternative, if a regulation mandates the use of specific technologies or 

equipment, or prescribes specific actions or procedures. Were performance standards considered to lower compliance costs? DYes o No 

E. MAJOR REGULATIONS (Include calculations and assumptions in the rulemaking record.) CallEPA boards, offices, and departments are subject to the 
following additional requirements per Health and Safety Code section 57005. 
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----------------------- ---------------------

ECONOMIC AND FISCAL IMPACT STATEMENT cont. (STD. 399, Rev. 12/2008) 

1. Will the estimated costs of this regulation to California business enterprises exceed $10 million? DYes 0 No (If No, skip the rest of this section.) 

lfly describe each equally as an effective alternative, or combination of alternatives, for which a cost-effectiveness analysis was performed: 

Alternative 1: ___________________________________________________ 

Alternative 2: 
----------~------------------------------------------------------------------------------

3. For the regulation, and each alternative just described, enter the estimated total cost and overall cost-effectiveness ratio: 

Regulation: $----------------------- Cost-effectiveness ratio: $ __________ 

Alternative 1 : Cost-effectiveness ratio: $ _________ 

Alternative 2: Cost-effectiveness ratio: $ _____~____ 

FISCAL IMPACT STATEMENT 


A. FISCAL EFFECT ON LOCAL GOVERNMENT (Indicate appropriate boxes1 through 6 and attach calculations and assumptions of fiscal impact for the current 
year and two subsequent Fiscal Years.) 

1. Additional expenditures of approximately $ in the current State Fiscal Year which are reimbursable by the State pursuant to 


Section 6 of Article XIII B of the California Constitution and Sections 17500 et seq. of the Government Code. Funding for this reimbursement: 


o a. is provided in _________ ' Budget Act of or Chapter 	 , Statutes of ______ 

o b. will be requested in the 	 Governor's Budget for appropriation in Budget Act of 
---~(F~IS~C~A~L~YEA~R~I-----	 -----------

~. 	Additional expenditures of approximately $ in the current State Fiscal Year which are not reimbursable by the State pursuant to 

Section 6 of Article XIII B of the California Constitution and Sections 17500 et seq. of the Government Code because this regulation: 

o a. implements the Federal mandate contained in 

o b. 	 implements the court mandate set forth by the 

court in the case of 	 vs. 

o c. implements a mandate of the people of this State expressed in their approval of Proposition No. _______ at 

election; (DATE) 

o d. is issued only in response to a specific request from the 

_ .....___...._____....__..____....___....._ ...____....~____...____ .... ______ ' which isfare the only local entity(s) affected; 

o e. will be fully financed from the __________ ..___ ==-=:-:=:==:-;;;:=-:______________ by Section 

o f. provides for savings to each affected unit of local government which will, at a minimum, offset any additional costs to each such unit; 

o g. creates, eliminates, or changes the penalty for a new crime or infraction contained in _____________________ 

Savings of approximately $_______annually. 

04. No additional costs or savings because this regulation makes only technical, non-substantive or clarifying changes to current law regulations. 
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ECONOMIC AND FISCAl-IMPACT STATEMENT cont. (STD. 399, Rev. 2-98) 

~ 5. No fiscal impact exists because this regulation does not affect any local entity or program. 

06. 	Other. 

B. FISCAL EFFECT ON STATE GOVERNMENT (Indicate appropriate boxes 1 through 4 and atrach calcu/ations and assumptJons of fiscal impact for 
the current year and two subsequent Fiscal Years.) 

1. Additional expenditures of approximately $._______in the current State Fiscal Year. It is anticipated that State agencies will: 

o a. be able to absorb these additional costs within their existing budgets and resources. 


U b. request an increase in the currently authorized budget level for the _______fiscat year. 


Savings of approximately $_________ in the current State Fiscal Year. 


No fiscal impact exists because this regulation does not affect any State agency or program. 


Other. 


C. F,lSCAl EFFECT ON FEDERAL FUNDING OF STATE PROGRAMS (,,,(/i-:;p'" 2.0pr':!;'78te boxes 1 through 4 and attach calculations and as.;umptions 
of fiscal impact for the current year and two subsequent Fiscal Years.) 

C 1. Additional expenditures of approximately $,_________in the current State Fiscal Year. 

02. Savings of approximately $_________in the current State Fiscal Year. 

[2] 3. No fiscal impact exists because this regulation does not affect any federally funded State agency or program. 

[J 4. Other. --, 
'/ ~_ '-f;-;:; ---~~'-

TITLESIGNATUR0'I y'i., ~ '---.~i 
."'" ;// ,/ 1/ / . C/:,) Regulations Coordinator ~ (-'v vL(___~./ C (:~___-'- 

DATE 
AGENCf SECRETARY , 

APPROVAUCONCURRENCE 2S 
PROG 

DEPARTMENT OF FINANCE 2 

Exempt under SAM section 6660APPROVAUCONCURRENCE :~ 

1. 	 The signature attests that the agency has completed the STD. 399 accorcling to the instructions in SAM sections 660fNS680. and understands the 
impacts of the proposed rulemaking. State boarcls, offices, or departments not under an Agency Secretary must have the form signed by the highest 
ranking official in the organization. 

2. 	 Finance approval and signature is required when SAM sections 6600-6670 require completion of the Fiscal Impact Statement in the STD. 399. 
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Attachment to Economic and Fiscal Impact 


Statement (STD. 399 (Rev. 12/2008)) for the Proposed Amendments to 


California Code of Regulations, Title 18, Section 1705, 


ReliefFrom Liability 

Currently, under Revenue and Taxation Code (RTC) section 6596, subdivision (a), if the State 
Board of Equalization (Board) finds that a person's failure to make a timely return or payment is 
due to the person's reasonable reliance on written advice from the Board, the person may be 
relieved of sales and use taxes and any penalties or interest added thereto (hereafter referred to as 
RTC section 6596 relief). Currently, under RTC section 6596, subdivision (b), a person's 
failure to make a timely return or payment is due to reasonable reliance on written advice from 
the Board only if the Board finds that: 

• 	 The person submitted a written request to the Board for advice about whether a particular 
activity or transaction is subject to sales and use tax and fully described the specific facts 
and circumstances of the activity or transaction in the request; 

• 	 The Board responded to the written request for advice in writing and stated whether or 
not the described activity or transaction is subject to tax, or stated the conditions under 
which the activity or transaction is subject to tax; 

• 	 In reasonable reliance on the Board's written advice, the person did not charge sales tax 
reimbursement or collect use tax from his or her customers or pay a use tax on the 
described activity or transaction; and 

• 	 The liability for taxes due to the failure to make a timely return or payment applied to a 
particular activity or transaction which occurred before the Board rescinded or modified 
the written advice or the Board's earlier written advice ceased to be valid due to a change 
in the law. 

In addition, under RTC section 6596, subdivision (c), a person requesting RTC section 6596 
relief is currently required to file with the Board a copy of the person's written request to the 
Board for advice, a copy ofthe written advice the Board provided in response, the person's 
statement under penalty ofperjury setting forth the facts on which the person's request for relief 
is based, and any other information the Board requires. 

California Code of Regulations, title 18, section (Regulation) 1705, ReliefFrom Liability, 
implements, interprets, and makes specific the provisions ofRTC section 6596. The proposed 
amendments to Regulation 1705: 

• 	 Clarify that the presentation of a person's books and records for examination by an 
auditor shall be deemed to be a written request for the audit report "by the audited person 
and any person with shared accounting and common ownership with the audited person"; 

• 	 Clarify that written advice provided in an audit may be relied upon by the person audited 
"or a person with shared accounting and common ownership with the audited person"; 

• 	 Clearly prescribe the circumstances under which a person has shared accounting and 
common ownership with an audited person; and 



• 	 Require that a person have shared accounting and common ownership with an audited 
person during the periods that the person is entitled to rely on the audited person's audit 
report for RTC section 6596 relief. 

As a result, the proposed amendments will permit some additional persons to qualify for RTC 
section 6596 relief, and choose to incur any costs associated with requesting relief under RTC 
section 6596, subdivision (c). However, the proposed amendments do not require any person to 
rely on another person's audit report or file a request for re1iefunder RTC section 6596. 
Therefore, the proposed amendments do not impose any costs on any persons, including 
businesses. 

Further, there is a limited class ofpersons that will actually have the shared accounting and 
common ownership with one or more other persons described in the proposed amendments to 
Regulation 1705. And, each person in the limited class will only be eligible for RTC section 
6596 relief due to the person's reliance on another person's audit report during the periods that 
the person actually has the shared accounting and ownership with the other person and actually 
relies on the other person's audit report. Therefore, the proposed amendments to Regulation 
1705 will provide some reliefto some of the persons in the limited class described above. 
However, the proposed amendments will not benefit every person in the limited class described 
above, they will not have any impact on persons that are not part of the limited class described 
above, and the Board does not anticipate receiving a significant number of new requests for RTC 
section 6596 relief due to the proposed amendments. 

Furthermore, the Board anticipates that the proposed amendments to Regulation 1705 will 
promote fairness and benefit taxpayers, Board staff, and the Board by clarifying that RTC section 
6596 relief can apply to a person who the Board would reasonably expect to rely on written 
advice provided by Board staff in a prior audit of another related person because the two persons 
are: 

• 	 In the same industry; 
• 	 Under common ownership; and 
• 	 Share accounting functions and accounting staff. 

Therefore, based upon the foregoing information and all of the information in the rulemaking 
file, the Board is not aware ofany cost impacts that a representative private person or business 
would necessarily incur in reasonable compliance with the proposed regulatory action, and the 
Board has determined that the proposed amendments to Regulation 1705: 

• 	 Will not have a significant, statewide adverse economic impact directly affecting 
business, including the ability ofCalifornia businesses to compete with businesses in 
other states; 

• 	 Will neither create nor eliminate jobs in the State of California nor result in the 

elimination of existing businesses nor create or expand business in the State of 

California; 


• 	 Will not have a significant effect on housing costs; 
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• 	 Will result in no direct or indirect cost or savings to any state agency, any cost to local 
agencies or school districts that is required to be reimbursed under part 7 (commencing 
with section 17500) ofdivision 4 of title 2 of the Government Code, other non
discretionary cost or savings imposed on local agencies, or cost or savings in federal 
funding to the State ofCalifornia; and 

• 	 Will not impose a mandate on local agencies or school districts, including a mandate that 
is required to be reimbursed under part 7 (commencing with section 17500) of division 4 
of title 2 of the Government Code. 

Finally, Regulation 1705 does not regulate the health and welfare of California residents, worker 
safety, or the state's environment. Therefore, the Board has also determined that the adoption of 
the proposed amendments to Regulation 1705 will not affect the benefits ofRegulation 1705 to 
the health and welfare of California residents, worker safety, or the state's environment. 
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STATE OF CALIFORNIA 

STATE BOARD OF EQUALIZATION BETTYT. VEE 
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Second OI8llict. l.ancaater918-445·2130. FAX 918-324·3984 
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Thkd Dillllict ROiUng Hilla ellatea 

JEROME e. HORTON 
Four1I1 Dillrict. los Angel.. 

JOHN CHIANG 
SIBtIt Controller 

December 24, 2013 CYNTHIA BRIDGES 
ElecutiWl DII'8ctIlr 

To Interested Parties: 
Notice of Proposed Regulatory Action 


The State Board of Equalization Proposes to Adopt Amendments to 

California Code ofRegulations, Title 18, 


Section 1705, ReliefFrom Liability 


On December 17, 2013, the State Board ofEqualization (Board) held a public hearing regarding 
the adoption of the proposed amendments to California Code ofRegulations, title 18, section 
(Regulations) 1705, ReliefFrom Liability. During the public hearing, the Board was informed 
that Board staff made a minor error in the text of the proposed amendments to Regulation 1705 
published on the Board's website and made available to the public during the notice and 
comment period. Specifically, staff inadvertently failed to show that, during the August 13, 
2013, Business Taxes Committee (BTC) meeting, the Board approved amendments replacing the 
phrase "that person" with the phrase "those persons" at the end of the second paragraph in 
subdivision (a) of the regulation, as shown in the agenda for the BTC meeting attached to Formal 
Issue Paper 13-006 and exhibit 2 to Formal Issue Paper 13-006. 

As a result, during the December 17,2013, public hearing, the Board authorized staff to make 
the text of the proposed amendments to Regulation 1705 consistent with the text of the proposed 
amendments to Regulation 1705 that the Board approved on August 13, 2013, by replacing the 
phrase "that person" with the phrase "those persons" at the end of the second paragraph in 
subdivision (a) of the regulation. The Board also directed staff to make the text of the proposed 
amendments to Regulation 1705, with the change clearly indicated, available to the public for at 
least 15 days, as required by Government Code section 11346.8, subdivision (c). 

Enclosed Text 

Enclosed is a revised underscore and strikeout version ofthe text of the proposed amendments to 
Regulation 1705 with the change the Board authorized on December 17, 2013, clearly indicated. 
The text proposed to be deleted from and added to the original text of the proposed amendments 
to subdivision (a) of Regulation 1705 is shown in double strikeout and double underline, 
respectively. 

Additional Comments Regarding Proposed Amendments 

In accordance with Government Code section 11346.8, subdivision (c), the revised version of the 
text of the proposed amendments to Regulation 1705 is being placed in the ruIemaking file and 
mailed to interested parties who commented orally or in writing, or who asked to be informed of 
such revisions. Ifyou wish to review the rulemaking file, it is available for your inspection at the 
State Board ofEqualization, 450 N Street, Sacramento, CA 95814. 



The Board will discuss and may potentially adopt the revised version of the text of the proposed 
amendments to Regulation 1705 during its January 16-17,2014, Board meeting in Sacramento, 
California. The specific agenda for the January 16-17, 2014, Board meeting will be available on 
the Board's Website at at 5:00 p.m. on January 3, 2014. 

Any interested person may appear during the Board's discussion of the revised version of the 
text of the proposed amendments to Regulation 1705 during the January 16-17, 2014, Board 
meeting and present or submit oral or written statements, arguments, or contentions regarding the 
adoption of the proposed amendments for the Board's consideration. In addition, any interested 
person may also submit written comments regarding the Board's proposed adoption of the 
revised version of the text of the proposed amendments to Regulations 1705. The written 
comment period closes at 9:30 a.m. on January 16, 2014, or as soon thereafter as the Board 
commences its discussion of the revised version ofthe text ofthe proposed amendments to 
Regulation 1705 during the January 16-17,2014, Board meeting. 

Written comments received by Mr. Rick Bennion, at the postal address, email address, or fax 
number provided below, prior to the close ofthe written comment period will be submitted to 
and considered by the Board before the Board decides whether to adopt the revised version of the 
text ofthe proposed amendments to Regulation 1705. Furthermore, any written comments 
recei ved prior to the end ofthe written comment period must be responded to in the final 
statement of reasons required by Government Code section 11346.9. 

Questions regarding the substance of the revised version of the text of the proposed amendments 
should be directed to Bradley M. Heller, Tax Counsel IV, by telephone at (916) 323-3091, by e
mail at Bradkv.Heller(Zt;boc.ca.g<H, or by mail at State Board ofEqualization, Attn: Bradley M. 
Heller, MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082. 

Written comments for the Board's consideration, notice of intent to present testimony or 
witnesses at the January 16-17,2014, Board meeting, inquiries concerning the proposed 
administrative action, and requests for notice ofthe January 16-17, 2014, Board meeting should 
be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at (916) 445-2130, by 
fax at (91 6) 324-3984 , bye-mail at Richard.Bennion0i boc.ca.go\, or by mail at State Board of 
Equalization, Attn: Rick Bennion, MIC:80 1450 N Street, P.O. Box 942879, Sacramento, CA 
94279-0080. 

Interested persons may also subscribe to receive notice of all the Board's meetings via email or 
the United States Postal Service on the Board's website at ..;..:....:.-'-.!.!..=~-":~""":....:.'-==~ 

Sincerely, 

~'J<'L ;t!~)ttn.L 
, 	 Joann Richmond, Chief 

Board Proceedings Division 

STATE BOARD OF EQUALIZATION
JR:reb 

BOARD APPROVED 

Atthe~ / "( ;?tJ IY Board Meeting 

/~~ 
2 	 Joann Rich~ 

Board Proceedings Division 

http:boc.ca.go


Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1705 


1705. Relief From Liability. 

(a) In General. A person may be relieved from the liability for the payment of sales and use 
taxes~ including any penalties and interest added to those taxes, when that liability resulted from 
the failure to make a timely return or a payment and such failure was found by the Board to be 
due to reasonable reliance on: 

(1) Written advice given by the Board under the conditions set forth in subdivision (b) below, 
or 

(2) Written advice in the form ofan annotation or legal ruling ofcounsel under the conditions 
set forth in subdivision (d) below; or 

(3) Written advice given by the Board in a prior audit of that persOfl under the conditions set 
forth in subdivision (c) below. As used in this regulation, the term "prior audit" means any 
audit conducted prior to the current examination where the issue in question was examined. 

Written advice from the Board may only be relied upon by the person to whom it was originally 
issued or a legal or statutory successor to that person. Written advice from the Board which was 
received during a prior audit of the person under the conditions set forth in subdivision ( c) 
below, may be relied upon by the person audited or a person with shared accounting and 
common ownership with the audited person or by a legal or statutory successor to those 
personslftttt I'@f88ft. 

The term "written advice" includes advice that was incorrect at the time it was issued as well as 
advice that was correct at the time it was issued, but, subsequent to issuance, was invalidated by 
a change in statutory or constitutional law, by a change in Board regulations, or by a fmal 
decision ofa court of competent jurisdiction. Prior written advice may not be relied upon 
subsequent to: (1) the effective date of a change in statutory or constitutional law and Board 
regulations or the date of a final decision of a court of competent jurisdiction regardless that the 
Board did not provide notice of such action; or (2) the person receiving a subsequent writing 
notifying the person that the advice was not valid at the time it was issued or was subsequently 
rendered invalid. As generally used in this regulation, the term "written advice" includes both 
written advice provided in a written communication under subdivision (b) below and written 
advice provided in a prior audit of the person under subdivision (c) below. 

(b) Advice Provided in a Written Communication. 

(1) Advice from the Board provided to the person in a written communication must have 
been in response to a specific written inquiry from the person seeking relief from liability, or 
from his or her representative. To be considered a specific written inquiry for purposes of this 
regulation, representatives must identify the specific person for whom the advice is 
requested. Such inquiry must have set forth and fully described the facts and circumstances 
of the activity or transactions for which the advice was requested. 



(2) A person may write to the Board and propose a use tax reporting methodology for 
qualified purchases subject to use tax. If the Board concludes that the reporting method 
reflects the person's use tax liability for the defined population, then the Board may write to 
the person approving the use of the reporting method. The approval shall be subject to certain 
conditions. The following conditions shall be included in the approval: 

(A) The defmed population of the purchases that will be included in the reporting 
method; 

(B) The percentage ofpurchases of the defmed population that is subject to tax; 

(C) The length of time the writing shall remain in effect; 

(D) The defmition ofa significant or material change that will require rescinding the 
approved reporting method; and 

(E) Other conditions as required. 

The written approval of the use tax reporting methodology is void and shall not be relied upon 
for the purposes ofRevenue and Taxation Code section 6596 if the taxpayer files a claim for 
refund for tax that had been reported based upon this reporting method. 

(c) Written Advice Provided in a Prior Audit. Presentation of the person's books and records for 
examination by an auditor shall be deemed to be a written request for the audit report by the 
audited person and any person with shared accounting and common ownership with the audited 
person. If a prior audit report of the person requesting relief contains written evidence which 
demonstrates that the issue in question was examined, either in a sample or census (actual) 
review, such evidence will be considered "written advice from the Board" for purposes of this 
regulation. A census (actual) review, as opposed to a sample review, involves examination of 
100% of the person's transactions pertaining to the issue in question. For written advice 
contained in a prior audit of the person to apply to the person's activity or transaction in 
question, the facts and conditions relating to the activity or transaction must not have changed 
from those which occurred during the period ofoperation in the prior audit. Audit comments, 
schedules, and other writings prepared by the Board that become part of the audit work papers 
which reflect that the activity or transaction in question was properly reported and no amount 
was due are sufficient for a fmding for relief from liability, unless it can be shown that the person 
seeking relief knew such advice was erroneous. 

For the purposes of this section a person is considered to have shared accounting and common 
ownership if the person: 

(1) Is engaged in the same line of business as the audited person, 

(2) Has common verifiable controlling ownership of 50% or greater ownership or has a 
common majority shareholder with the audited person, and 
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(3) Shares centralized accounting functions with the audited person. The audited person 
routinely follows the same business practices that are followed by each entity involved. 
Evidence that may indicate sharing of centralized accounting functions includes, but is not 
limited to, the following: 

(A) Quantifiable control of the accounting practices of each business by the common 
ownership or management that dictates office policies for accounting and tax return 
preparation. 

(B) Shared accounting staffor an outside firm who maintains books and records and 
prepares sales and use tax returns. 

(C) Shared accounting policies and procedures. 

These requirements must be established as existing during the periods for which relief is sought. 
A subsequent written notification stating that the advice was not valid at the time it was issued or 
was subsequently rendered invalid to any party with shared accounting and common ownership, 
including the audited party, serves as notification to all parties with shared accounting and 
common ownership, including the audited party, that the prior written advice may not be relied 
upon as of the notification date. 

(d) Annotations and Legal Rulings ofCounsel. Advice from the Board provided to the person in 
the form of an annotation or legal ruling of counsel shall constitute written advice only if: 

(1) The underlying legal ruling of counsel involving the fact pattern at issue is addressed to 
the person or to his or her representative under the conditions set forth in subdivision (b) 
above; or 

(2) The annotation or legal ruling of counsel is provided to the person or his or her 
representative by the Board within the body of a written communication and involves the 
same fact pattern as that presented in the subject annotation or legal ruling of counsel. 

(e) Trade or Industry Associations or Franchisors. A trade or industry association requesting 
advice on behalf of its member(s) must identify and include the specific member name(s) for 
whom the advice is requested for relief from liability under this regulation. A franchisor 
requesting advice on behalfofits franchisee(s) must identify and include the specific franchisee 
name(s) for whom the advice is requested for relief from liability under this regulation. 

For an identified trade or industry member or franchisee to receive relief based on advice 
provided in the written communication to the trade or industry association or franchisor, the 
activity or transactions in question must involve the same facts and circumstances as those 
presented in the written inquiry by the association or franchisor. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Section 6596, 
Revenue and Taxation Code. 
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Bennion. Richard 

from: BOE-Board Meeting Material 
Sent: Tuesday, December 24,2013 11:30 AM 
To: Alonzo, Mary Ann (Legal); Angeja, Jeff (Legal); Angeles, Joel; Armenta, Christopher; 

Baetge, Michelle; Bartolo, Lynn; Bennion, Richard; Benson, Bill; Bisauta, Christine (Legal); 
Blake, Sue; BOE-Board Meeting Material; Boyle, Kevin; Bridges, Cynthia; Brown, Michele 

C; Chung, Sophia (Legal); Cruz, Giovan; Davis, Toya P.; Delgado, Maria; Duran, David; 
Elliott, Claudia; Epolite, Anthony (Legal); Ferris, Randy (Legal); Ford, Ladeena L; Garcia, 
Laura; Gau, David; Gilman, Todd; Giorgi, Alan; Giorgi, Dolores; Goehring, Teresa; Hale, 
Mike; Hamilton, Tabitha; Hanohano, Rebecca; Harvill, Mai; He, Mengjun; Heller, Bradley 

(Legal); Hellmuth, Leila; Herrera, Cristina; Holmes, Dana; Hughes, Shellie L; Jacobson, 
Andrew; Kinkle, Sherrie L; Kinst, Lynne; Kruckenberg, Kendra; Kuhl, James; Lambert, Gary; 
Lambert, Robert (Legal); Levine, David H. (Legal); LoFaso, Alan; Madrigal, Claudia; 
Mandel, Marcy Jo; Matsumoto, Sid; McGuire, Jeff; Miller, Brad; Mandel, Marcy Jo @ SCO; 
Moon, Richard (Legal); Morquecho, Raymond; Nienow, Trecia (Legal); Oakes, Clifford; 
Pielsticker, Michele; Ralston, Natasha; Richmond, Joann; Riley, Denise (Legal); Salazar, 
Ramon; Salgado-Ponce, Sylvia; Schultz, Glenna; Shah, Neil; Silva, Monica (Legal); Singh, 
Sam; Smith, Kevin (Legal); Smith, Rose; Stowers, Yvette; Suero-Gabler, Cynthia; Torres, 
Rodrigo; Torres, Rodrigo; Tran, Mai (Legal); Treichelt, Tim; Tucker, Robert (Legal); 

Vasquez, Rosalyn; Vigil, Michael; Wallentine, Sean; Whitaker, Lynn; White, Sharon; 
Williams, Lee; Zivkovich, Robert 

Subject: State Board of Equalization - Announcement of Regulatory Change 1705 

The State Board of Equalization held a public hearing regarding the adoption of the proposed amendments to Regulation 1705, Relief 
from Liability, on December 17,2013. During the public hearing, the Board authorized staff to correct a minor error in the text of the 

',,,' proposed amendments by replacing the phrase "that person" with the phrase "those persons" at the end ofthe second paragraph in 
subdivision (a) of the regulation, as described in the 15-day file letter attached below. The revised text of the proposed amendments 
to Regulation 1705 will be placed on the Board's agenda for consideration and potential adoption in Room 121,450 N Street, 
Sacramento, at 9:30 a.m., on January 16,2014, or as soon thereafter as the matter may be heard during the Board's January 16-17, 
2014, meeting. 

To view the 15-day file letter and revised text showing the changes click on the following link: 
http://www.boe.ca.gov/regs/regI7052013.htm 

Written comments for the Board's consideration, notices of intent to present testimony or witnesses at the January 16-17, 2014, 
meeting, and inquiries concerning the proposed regulatory action should be directed to Mr. Rick Bennion, Regulations Coordinator, 
telephone (916) 445-2130, fax (916) 324-3984, e-mail Richard.Bennion@boe.ca.gov or by mail to: State Board of Equalization, Attn: 
Rick Bennion, MIC: 80, P.O. Box 942879-0080, Sacramento, CA 94279-0080. 

Questions regarding the substance of the proposed amendments should be directed to Mr. Bradley Heller, Tax Counsel IV, at 450 N 
Street, MIC:82, Sacramento, CA 94279-0082, email Bradley.Heller@boe.ca.gov, telephone (916) 323-3091, or FAX (916) 323-3387. 

Please do not reply to this message. 

Board Proceedings Division, MIC:80 
Rick Bennion 
Regulations Coordinator 
Phone (916) 445-2130 
Fax (916) 324-3984 
Richard, Bennion@boe,ca,gov 
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Bennion. Richard 

from: State Board of Equalization Announcement of Regulatory Change 
<LegaI.Regulations@BOE.CA.GOV> 

Sent: Tuesday, December 24, 2013 11:36 AM 
To: BOE_REGULA110NS@USTSERV.STATE.CA.GOV 
Subject: State Board of Equalization - Announcement of Regulatory Change 1705 

The State Board of Equalization held a public hearing regarding the adoption of the proposed amendments to Regulation 
1705, Relie//rom Liability, on December 17, 2013. During the public hearing, the Board authorized staff to correct a 
minor error in the text of the proposed amendments by replacing the phrase "that person" with the phrase "those 
persons" at the end of the second paragraph in subdivision (a) of the regulation, as described in the 15-day file letter 
attached below. The revised text of the proposed amendments to Regulation 1705 will be placed on the Board's 
agenda for consideration and potential adoption in Room 121,450 N Street, Sacramento, at 9:30 a.m., on January 16, 
2014, or as soon thereafter as the matter may be heard during the Board's January 16-17, 2014, meeting. 

To view the 15-day file letter and revised text showing the changes click on the following link: 
http://www.boe.ca.gov/regs/reg17052013.htm 

Written comments for the Board's consideration, notices of intent to present testimony or witnesses at the January 16
17,2014, meeting, and inquiries concerning the proposed regulatory action should be directed to Mr. Rick Bennion, 
Regulations Coordinator, telephone (916) 445-2130, fax (916) 324-3984, e-mail Richard.Bennion@boe.ca.gov or by mail 
to: State Board of Equalization, Attn: Rick Bennion, MIC: 80, P.O. Box 942879-0080, Sacramento, CA 94279-0080. 

Questions regarding the substance of the proposed amendments should be directed to Mr. Bradley Heller, Tax Counsel 
IV, at 450 N Street, MIC:82, Sacramento, CA 94279-0082, email Bradley.Heller@boe.ca.gov, telephone (916) 323-3091, 
or FAX (916) 323-3387. 

Please DO NOT REPLY to this message, as it was sent from an "announcement list.· 

Subscription Information: To unsubscribe from this list please visit the page: http://www.boe.ca.gov/aprclindex.htm 

Privacy Policy Information: Your information is collected in accordance with our Privacy Policy 
http://www.boe.ca.gov/info/privacyinfo.htm 

Technical Problems: If you cannot view the link included in the body of this message, please contact the Board's 
webmaster at webmaster@boe.ca.gov 
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Statement of Compliance 

The State Board of Equalization, in process of adopting Sales and Use Tax Regulation 
1705, Relief from Liability, did comply with the provision of Government Code section 
11346.8(c) and section 44 of Title 1, California Code of Regulations. The 15-day letter and the 
changed version of Regulation 1705 was mailed on December 24, 2013, to interested parties 
who commented orally or in writing or that requested such information and were made available 
for public comment from December 24, 2013 to January 16, 2014, a period of 13 days prior to 
the public hearing. 

January 15, 2014 
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BEFORE THE CALIFORNIA STATE BOARD OF EQUALIZATION 


450 N STREET 


SACRAMENTO, CALIFORNIA 


REPORTER'S TRANSCRIPT 


JANUARY 16, 2014 


CHIEF COUNSEL MATTERS 


J RULEMAKING 

J1 PROPOSED ADOPTION OF REVISED AMENDMENTS TO SALES 

AND USE TAX REGULATION 1705, RELIEF FROM LIABILITY 

REPORTED BY: Kathleen Skidgel 

CSR NO. 9039 

:tronically signed by Kathleen Skidgel (601-100-826-6264) 52824177-f640-4bc7-9994-be6172e2d862 
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For the Board 
of Equaliz ion: 

For Board of 
Equalization Staff: 

Page 2 

PRE SEN T 

Jerome E. Horton 

Chairman 


Michelle Steel 

Vice-Chairwoman 


Betty T. Yee 

Member 


George Runner 

Member 


Marcy Jo Mandel 
Appearing for John 
Chiang, State Controller 
(per Government Code 

Section 7.9) 


Joann Richmond 
Chief 
Board Proceedings 
Division 

Bradley Heller 

Legal Department 


---000--

ctronically signed by Kathleen Skidgel (601·100-826-6264) 52824177 ·f640-4bc7 ·9994·be6172e2d862 
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450 N STREET 

SACRAMENTO, CALI FORNIA 

JANUARY 16, 2014 

---000--

MR. HORTON: Ms. Richmond. 

MS. RICHMOND: Our next item is Chief 

Counsel Matters. Item J Rulemakingi Jl Proposed 

Adoption of Revised Amendments to Sales and Use Tax 

Regulation 1705, lief from Liability. 

MR. HORTON: Thank you. We'd ask staff to 

introduce themselves for the record and please 

present. 

MR. HELLER: Good afternoon, Chairman 

Horton. I'm Bradley Heller from the Board's Legal 

Department. 

I'm here to request that the Board vote to 

adopt the proposed amendments to Sales and Use Tax 

Regulation 1705, lief from Liability, with the 

changes that the Board authorized in December. 

The proposed amendments prescribe the 

circumstances under which a person can reasonably 

rely upon written advice from the Board provided in 

an audit of a related person for relief from 

liability under Revenue and Taxation Code Section 

6596. 

The Board has not received any written 

comments, and I'm available to answer any questions 

you may have. 

t:tronically signed by Kathleen Skidgel (601-100-826-6264) 52824177-f640-4bc7-9994-be6172e2d862 
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MR. HORTON: Thank you very much. 

Discussion, Members? 

MS. YEE: Move to adopt. 

MR. HORTON: Moved by Member Steel to 

adopt. Second by Member Yee. 

Without objection, Members, such will be 

the order. 

---000--

Electronically signed by Kathleen Skidgel (601-100-826-6264) 52824177-f640-4bc7-9994-be6172e2d862 
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REPORTER'S CERTI CATE 

State of California 

ss 

County of Sacramento 

I, KATHLEEN SKIDGEL, Hearing Reporter for 

the California State Board of Equalization certify 

that on January 16, 2014 I recorded verbatim, in 

shorthand, to the best of my ability, the 

proceedings in the above-entitled hearing; that I 

transcribed the shorthand writing into typewriting; 

and that the preceding pages 1 through 4 constitute 

a complete and accurate transcription of the 

shorthand writing. 

Dated: January 22, 2014 

KATHLEEN SKIDGEL, 

Hearing Reporter 

:tronically signed by Kathleen Skidgel (601·100.826-6264) 52824177 ·f640-4bc7 ·9994·be6172e2d862 



14 ROUGH DRAFT 

2014 MINUTES OF THE STATE BOARD OF EQUALIZATION 

Thursday, January 16,2014 

TAX PROGRAM NONAPPEARANCE MATTERS NOT SUBJECT TO CONTRIBUTION 
DISCLOSURE STATUTE 

[12] OFFER-IN-COMPROMISE RECOMMENDATIONS 

Action: Upon motion ofMs. Steel, seconded by Ms. Vee and unanimously carried, 

Mr. Horton, Ms. Steel, Ms. Vee, Mr. Runner and Ms. Mandel voting yes, the Board approved the 

Offer in Compromise Recommendations of 1 Deepak Chopra; 2 Gasa Investments Corporation; 

3a Gerardo Cipres; 3b Celia Cipres; 4 Victor L. Lucero and Gail Lucero; 5 James Jason Conlin; 

6 Esprit US Retail Limited; 7a Marshall Jordan; 7b Ruth Jordan; 8 Sam Ayesh; 9 Kemal Dogan; 

and, 10 Stephen Wayne Sundes; as recommended by staff. 


[13] LOCAL TAX REALLOCATION MAnERS 

13.1 Cities of Fontana, Lathrop and San Bernardino, 435564 

Speaker: Robert Cendejas, Attorney, representing City of Ontario 


1-1-06 to Current, $17,128,424.00 Tax 

Considered by the Board: Summary Decision (Rev. & Tax. Code, § 40). 

Action: Upon motion ofMs. Vee, seconded by Mr. Runner and unanimously carried, 

Mr. Horton, Ms. Steel, Ms. Yee, Mr. Runner and Ms. Mandel voting yes, the Board adopted the 

written summary decision as amended. 


CHIEF COUNSEL MATTERS 

[J] RULEMAKING 

J1 Proposed Adoption of Revised Amendments to Sales and Use Tax 
Regulation 1705, Relief from Liability 

Bradley Heller, Tax Counsel, Tax and Fee Programs Division, Legal Department 
made introductory remarks regarding the request for adoption of proposed amendments to 
Regulation 1705 with the change authorized on December 17, 2013 (Exhibit 1.2). 

Action: Upon motion ofMs. Steel, seconded by Ms. Vee and unanimously carried, 

Mr. Horton, Ms. Steel, Ms. Vee, Mr. Runner and Ms. Mandel voting yes, the Board adopted the 

revised amendments to Sales and Use Tax Regulation 1705, Relieffrom Liability. 


ADMINISTRATIVE SESSION 

[N] ADMINISTRATIVE MATTERS, CONSENT 

With respect to the Administrative Matters, Consent Agenda, upon a single 
motion ofMr. Runner, seconded by Ms. Steel and unanimously carried, Mr. Horton, Ms. Steel, 
Ms. Vee, Mr. Runner and Ms. Mandel voting yes, the Board made the following orders: 

Note: These minutes are not final until Board approved. 

http:17,128,424.00


STATE OF CALIFORNIA 

STATE BOARD OF EQUALIZATION 
450 N STREET, SACRAMENTO, CALIFORNIA 

BETTYT. YEE 
First District, San Francisco 

PO BOX 942879, SACRAMENTO, CALIFORNIA 94279-80 SEN. GEORGE RUNNER (RET.) 

916-445-2130. FAX 916-324-3984 Second District, Lancaster 

www.boe.ca.gov MICHELLE STEEL 
Third District, Rolling Hills Estates 

JEROME E. HORTON 
Fourth District, Los Angeles 

JOHN CHIANG 
State Controlier 

December 24, 2013 CYNTHIA BRIDGES 
Executive Director 

To Interested Parties: 
Notice of Proposed Regulatory Action 

The State Board of Equalization Proposes to Adopt Amendments to 

California Code of Regulations, Title 18, 


Section 1705, ReliefFrom Liability 


On December 17, 2013, the State Board of Equalization (Board) held a public hearing regarding 
the adoption of the proposed amendments to California Code ofRegulations, title 18, section 
(Regulations) 1705, ReliefFrom Liability. During the public hearing, the Board was informed 
that Board staff made a minor error in the text of the proposed amendments to Regulation 1705 
published on the Board's website and made available to the public during the notice and 
comment period. Specifically, staff inadvertently failed to show that, during the August 13, 
2013, Business Taxes Committee (BTC) meeting, the Board approved amendments replacing the 
phrase ''that person" with the phrase ''those persons" at the end of the second paragraph in 
subdivision (a) of the regulation, as shown in the agenda for the BTC meeting attached to Formal 
Issue Paper 13-006 and exhibit 2 to Formal Issue Paper 13-006. 

As a result, during the December 17, 2013, public hearing, the Board authorized staff to make 
the text of the proposed amendments to Regulation 1705 consistent with the text of the proposed 
amendments to Regulation 1705 that the Board approved on August 13, 2013, by replacing the 
phrase ''that person" with the phrase ''those persons" at the end of the second paragraph in 
subdivision (a) of the regulation. The Board also directed staff to make the text of the proposed 
amendments to Regulation 1705, with the change clearly indicated, available to the public for at 
least 15 days, as required by Government Code section 11346.8, subdivision (c). 

Enclosed Text 

Enclosed is a revised underscore and strikeout version of the text of the proposed amendments to 
Regulation 1705 with the change the Board authorized on December 17,2013, clearly indicated. 
The text proposed to be deleted from and added to the original text of the proposed amendments 
to subdivision (a) ofRegulation 1705 is shown in double strikeout and double underline, 
respectively. 

Additional Comments Regarding Proposed Amendments 

In accordance with Government Code section 11346.8, subdivision (c), the revised version of the 
text of the proposed amendments to Regulation 1705 is being placed in the rulemaking file and 
mailed to interested parties who commented orally or in writing, or who asked to be informed of 
such revisions. If you wish to review the rulemaking file, it is available for your inspection at the 
State Board of Equalization, 450 N Street, Sacramento, CA 95814. 

Item J1 
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The Board will discuss and may potentially adopt the revised version of the text of the proposed 
amendments to Regulation 1705 during its January 16-17,2014, Board meeting in Sacramento, 
California. The specific agenda for the January 16-17, 2014, Board meeting will be available on 
the Board's Website at W\\"\.\ .boc.eLi.go\' at 5:00 p.m. on January 3, 2014. 

Any interested person may appear during the Board's discussion of the revised version of the 
text of the proposed amendments to Regulation 1705 during the January 16-17,2014, Board 
meeting and present or submit oral or written statements, arguments, or contentions regarding the 
adoption of the proposed amendments for the Board's consideration. In addition, any interested 
person may also submit written comments regarding the Board's proposed adoption of the 
revised version of the text of the proposed amendments to Regulations 1705. The written 
comment period closes at 9:30 a.m. on January 16,2014, or as soon thereafter as the Board 
commences its discussion of the revised version of the text of the proposed amendments to 
Regulation 1705 during the January 16-17,2014, Board meeting. 

Written comments received by Mr. Rick Bennion, at the postal address, email address, or fax 
number provided below, prior to the close of the written comment period will be submitted to 
and considered by the Board before the Board decides whether to adopt the revised version of the 
text of the proposed amendments to Regulation 1705. Furthermore, any written comments 
received prior to the end of the written comment period must be responded to in the final 
statement of reasons required by Govemment Code section 11346.9. 

Questions regarding the substance of the revised version of the text of the proposed amendments 
should be directed to Bradley M. Heller, Tax Counsel IV, by telephone at (916) 323-3091, by e
mail at Bradlev.HdlerrGlboe.ca.go\, or by mail at State Board of Equalization, Attn: Bradley M. 
Heller, MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082. 

Written comments for the Board's consideration, notice of intent to present testimony or 
witnesses at the January 16-17,2014, Board meeting, inquiries concerning the proposed 
administrative action, and requests for notice of the January 16-17, 2014, Board meeting should 
be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at (916) 445-2130, by 
fax at (91 6) 324-3984 , bye-mail at Richard.Bennionralboe.ca.go\, or by mail at State Board of 
Equalization, Attn: Rick Bennion, MIC:80 1450 N Street, P.O. Box 942879, Sacramento, CA 
94279-0080. 

Interested persons may also subscribe to receive notice ofall the Board's meetings via email or 
the United States Postal Service on the Board's website at www.boc.ca.gov/agenda • 

Sincerely, 

k?1A<-~.J-
Joann Richmond, Chief 
Board Proceedings Division 

JR:reb 
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Text of Proposed Amendments to 


California Code of Regulations, Title 18, Section 1705 


1705. Relief From Liability. 

(a) In General. A person may be relieved from the liability for the payment of sales and use 
taxes, including any penalties and interest added to those taxes, when that liability resulted from 
the failure to make a timely return or a payment and such failure was found by the Board to be 
due to reasonable reliance on: 

(1) Written advice given by the Board under the conditions set forth in subdivision (b) below, 
or 

(2) Written advice in the form ofan annotation or legal ruling ofcounsel under the conditions 
set forth in subdivision (d) below; or 

(3) Written advice given by the Board in a prior audit sf1:ket PefSSfl under the conditions set 
forth in subdivision (c) below. As used in this regulation, the te~ "prior audit" means any 
audit conducted prior to the current examination where the issue in question was examined. 

Written advice from the Board may only be relied upon by the person to whom it was originally 
issued or a legal or statutory successor to that person. Written advice from the Board which was 
received during a prior audit of the person under the conditions set forth in subdivision (c) 
below, may be relied upon by the person audited or a person with shared accounting and 
common ownership with the audited person or by a legal or statutory successor to ~ 
personstMt ,81'88a. 

The term "written advice" includes advice that was incorrect at the time it was issued as well as 
advice that was correct at the time it was issued, but, subsequent to issuance, was invalidated by 
a change in statutory or constitutional law, by a change in Board regulations, or by a final 
decision ofa court ofcompetent jurisdiction. Prior written advice may not be relied upon 
subsequent to: (1) the effective date ofa change in statutory or constitutional law and Board 
regulations or the date ofa final decision ofa court ofcompetent jurisdiction regardless that the 
Board did not provide notice of such action; or (2) the person receiving a subsequent writing 
notifying the person that the advice was not valid at the time it was issued or was subsequently 
rendered invalid. As generally used in this regulation, the term "written advice" includes both 
written advice provided in a written communication under subdivision (b) below and written 
advice provided in a prior audit of the person under subdivision (c) below. 

(b) Advice Provided in a Written Communication. 

(1) Advice from the Board provided to the person in a written communication must have 
been in response to a specific written inquiry from the person seeking relief from liability, or 
from his or her representative. To be considered a specific written inquiry for purposes of this 
regulation, representatives must identify the specific person for whom the advice is 
requested. Such inquiry must have set forth and fully described the facts and circumstances 
ofthe activity or transactions for which the advice was requested. 



(2) A person may write to the Board and propose a use tax reporting methodology for 
qualified purchases subject to use tax. If the Board concludes that the reporting method 
reflects the person's use tax liability for the defined population, then the Board may write to 
the person approving the use of the reporting method. The approval shall be subject to certain 
conditions. The following conditions shall be included in the approval: 

(A) The defined population of the purchases that will be included in the reporting 
method; 

(B) The percentage ofpurchases of the defined population that is subject to tax; 

(C) The length of time the writing shall remain in effect; 

(D) The definition ofa significant or material change that will require rescinding the 
approved reporting method; and 

(E) Other conditions as required. 

The written approval of the use tax reporting methodology is void and shall not be relied upon 
for the purposes ofRevenue and Taxation Code section 6596 if the taxpayer files a claim for 
refund for tax that had been reported based upon this reporting method. 

(c) Written Advice Provided in a Prior Audit. Presentation of the person's books and records for 
examination by an auditor shall be deemed to be a written request for the audit report by the 
audited person and any person with shared accounting and common ownership with the audited 
person. Ifa prior audit report of the person requesting relief contains written evidence which 
demonstrates that the issue in question was examined, either in a sample or census (actual) 
review, such evidence will be considered "written advice from the Board" for purposes of this 
regulation. A census (actual) review, as opposed to a sample review, involves examination of 
100% of the person's transactions pertaining to the issue in question. For written advice 
contained in a prior audit of the person to apply to the person's activity or transaction in 
question, the facts and conditions relating to the activity or transaction must not have changed 
from those which occurred during the period ofoperation in the prior audit. Audit comments, 
schedules, and other writings prepared by the Board that become part of the audit work papers 
which reflect that the activity or transaction in question was properly reported and no amount 
was due are sufficient for a finding for relief from liability, unless it can be shown that the person 
seeking relief knew such advice was erroneous. 

For the pU[poses of this section a person is considered to have shared accounting and common 
ownership if the person: 

(1) Is engaged in the same line ofbusiness as the audited person, 

(2) Has common verifiable controlling ownership of50% or greater ownership or has a 
common maiority shareholder with the audited person, and 

Page 2 of3 



(3) Shares centralized accounting functions with the audited person. The audited person 
routinely follows the same business practices that are followed by each entity involved. 
Evidence that may indicate sharing ofcentralized accounting functions includes. but is not 
limited to, the following: 

(A) Quantifiable control of the accounting practices ofeach business by the common 
ownership or management that dictates office policies for accounting and tax return 
preparation. 

(B) Shared accounting staff or an outside firm who maintains books and records and 
prepares sales and use tax returns. 

eCl Shared accounting policies and procedures. 

These requirements must be established as existing during the periods for which relief is sought. 
A subsequent written notification stating that the advice was not valid at the time it was issued or 
was subsequently rendered invalid to any party with shared accounting and common ownership, 
including the audited PartY. serves as notification to all parties with shared accounting and 
common ownership. including the audited party. that the prior written advice may not be relied 
upon as of the notification date. 

(d) Annotations and Legal Rulings ofCounsel. Advice from the Board provided to the person in 
the form ofan annotation or legal ruling ofcounsel shall constitute written advice only if: 

(1) The underlying legal ruling ofcounsel involving the fact pattern at issue is addressed to 
the person or to his or her representative under the conditions set forth in subdivision (b) 
above; or 

(2) The annotation or legal ruling of counsel is provided to the person or his or her 
representative by the Board within the body ofa written communication and involves the 
same fact pattern as that presented in the subject annotation or Jegal ruling ofcounsel. 

(e) Trade or Industry Associations or Franchisors. A trade or industry association requesting 
advice on behalfof its member(s) must identify and include the specific member name(s) for 
whom the advice is requested for relief from liability under this regulation. A franchisor 
requesting advice on behalfof its franchisee(s) must identify and include the specific franchisee 
name(s) for whom the advice is requested for relief from liability under this regulation. 

For an identified trade or industry member or franchisee to receive relief based on advice 
provided in the written communication to the trade or industry association or franchisor, the 
activity or transactions in question must involve the same facts and circumstances as those 
presented in the written inquiry by the association or franchisor. 

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Section 6596, 
Revenue and Taxation Code. 
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