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State of California
Office of Administrative Law

Inre: NOTICE OF APPROVAL OF REGULATORY
Board of Equalization ACTION

Regulatory Action:
Government Code Section 11349.3

Title 18, California Code of Regulations

Adopt sections: OAL Matter Number: 2015-1001-01
Amend sections: 1705.1, 4903, 5240, 5241,

5242
Repeal sections: OAL Matter Type: Regular (S)

This rulemaking by the State Board of Equalization (Board) amends sections in Title 18
of the California Code of Regulations regarding the process for consideration of
taxpayer requests for innocent spouse and other equitable relief. The process for
requesting such relief is modified to allow Board staff and the Board to consider whether
a taxpayer qualifies for innocent spouse and other equitable forms of relief concurrently,
rather than the existing process, which potentially requires multiple requests for relief by
the taxpayer and multiple level of review by Board staff and the Board. The
amendments do not change the substantive requirements for granting or denying
innocent spouse and other equitable relief.

OAL approves this regulatory action pursuant to section 11349.3 of the Government
Code. This regulatory action becomes effective on 1/1/2016.
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Date: November 5, 2015 Do

For: DEBRA M. CORNEZ
Director

Original: Cynthia Bridges
Copy: Richard Bennion



STATE OF CALIFORNIA — GOVERNMENT OrF=RATIONS AGENCY

OFFICE OF ADMINISTRATIVE LAW ‘
300 Capitol Mall, Suite 1250

Sacramento, CA 95814

(916) 323-6225 FAX (916) 323-6826

EDMUND G. BROWN, Jr., Governor

DEBRA M. CORNEZ

Director
MEMORANDUM
TO: Richard Bennion N\
FROM: OAL Front Desk
DATE: November 6, 2015~ .
RE: Return of Rulemaking Materials

OAL Matter Number 2015-1001-01
OAL Matter Type Regular (S)

OAL hereby returns the rulemaking record your agency submitted for review regarding “Innocent
Spouse or Registered Domestic Partner Relief from Liability.”

If this is an approved matter, it contains a copy of the regulation(s) stamped “ENDORSED
APPROVED?” by the Office of Administrative Law and “ENDORSED FILED” by the Secretary of
State. The effective date of an approved regulation is specified on the Form 400 (see item.B.5).
Beginning January 1, 2013, unless an exemption applies, Government Code section 11343.4 states the
effective date of an approved regulation is determined by the date the regulation is filed with the
Secretary of State (see the date the Form 400 was stamped “ENDORSED FILED” by the Secretary of
State) as follows:

(1) January 1 if the regulation or order of repeal is filed on September 1 to November 30, inclusive.
(2) April 1 if the regulation or order of repeal is filed on December 1 to February 29, inclusive.

(3) July 1 if the regulation or order of repeal is filed on March 1 to May 31, inclusive.

(4) October 1 if the regulation or order of repeal is filed on June 1 to August 31, inclusive.

If an exemption concerning the effective date of the regulation approved in this matter applies, then it
will be specified on the Form 400. The Notice of Approval that OAL sends to the agency will include
the effective date of the regulation. The history note that will appear at the end of the regulation section
in the California Code of Regulations will also include the regulation’s effective date. Additionally, the
effective date of the regulation will be noted on OAL’s web site after OAL posts the Internet Web site
link to the full text of the regulation that is received from the agency. (Gov. Code, secs. 11343 and
11344.)

Please note this new requirement: Unless an exemption applies, Government Code section 11343
now requires:

*

1. Section 11343(c)(1): Within 15 days of OAL filing a state agency’s regulation with the Secretary of
State, the state agency is required to post the regulation on its Internet Web site in an easily marked
and identifiable location. The state agency shall keep the regulation posted on its Internet Web site
for at least six months from the date the regulation is filed with the Secretary of State.

2. Section 11343(c)(2): Within five (5) days of posting its regulation on its Internet Web site, the state
agency shall send to OAL the Internet Web site link of each regulation that the agency posts on its
Internet Web site pursuant to section 11343(c)(1).




OAL has established an email address for state agencies to send the Internet Web site link to for each
regulation the agency posts. Please send the Internet Web site link for each regulation posted to OAL at
postedregslink(@oal.ca.gov.

NOTE ABOUT EXEMPTIONS. Posting and linking requirements do not apply to emergency
regulations; regulations adopted by FPPC or Conflict of Interest regulations approved by FPPC; or
regulations not subject to OAL/APA review. However, an exempt agency may choose to comply with
these requirements, and OAL will post the information accordingly.

DO NOT DISCARD OR DESTROY THIS FILE

Due to its legal significance, you are required by law to preserve this rulemaking record. Government
Code section 11347.3(d) requires that this record be available to the public and to the courts for possible
later review. Government Code section 11347.3(e) further provides that “...no item contained in the
file shall be removed, altered, or destroyed or otherwise disposed of.” See also the State Records
Management Act (Government Code section 14740 et seq.) and the State Administrative Manual (SAM)
section 1600 et seq. regarding retention of your records.

If you decide not to keep the rulemaking records at your agency/office or at the State Records Center,
you may transmit it to the State Archives with instructions that the Secretary of State shall not remove,
alter, or destroy or otherwise dispose of any item contained in the file. See Government Code section
11347.3(%).

Enclosures
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Final Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 1705.1

1705.1. Innocent Spouse or Registered Domestic Partner Relief from Liability.
(a) In General. A spouse elaimingmay request innocent spouse relief from liability for any sales

or use tax, interest, penalties, and other amounts, A requesting spouse shall be relieved from
such liability where all of the following requirements are met:

(1) A liability is incurred under the Sales and Use Tax Law;

(2) The liability is attributable to the non-requestingraenelaiming spouse;

(3) The spouse elaimingrequesting relief establishes that he or she did not know of, and that a
reasonably prudent person in the requestingelaiming spouse’s circumstances would not have
had reason to know of, the liability; and

(4) It would be inequitable to hold the requestingelaiming spouse liable for the liability,
taking into account whether the requestingelaiming spouse significantly benefited directly or
indirectly from the liability, and taking into account all other facts and circumstances.

(b) “Benefited.” Whether a requestingelatming spouse has benefited directly or indirectly from
the liability will be determined by a review by the Board of all of the available evidence. Normal
support payment is not a significant benefit for purposes of this determination. Normal support is
measured relative to each family’s standard of living. The requestingelaiming spouse will not be
deemed to have benefited directly or indirectly from the liability solely as a result of normal
support unless his or her lifestyle significantly improved during the periods of liability. Gifts
received by the requestingelaiming spouse, or lavish or luxury purchases made by either spouse
may be evidence that the requestingelaiming spouse benefited directly or indirectly from the
liability. Evidence of direct or indirect benefit may consist of transfers of property, including
transfers which may be received several years after the calendar quarter in which the liability
occurred. For example, if a requestingelaiming spouse receives from the other spouse an
inheritance of property or life insurance proceeds which are traceable to the liability, the
requestingelaiming spouse will be considered to have benefited from that liability. Other factors
considered may include desertion of the requestingelaiming spouse by the other spouse or that
the spouses have become divorced or separated subsequent to the periods of liability.

(c) Attribution. The determination of the spouse to whom items of liability are attributable shall
be made without regard to community property laws.

(1) A elaimrequest for innocent spouse relief may be filed if, at the time relief is requested,
the requestingelaiming spouse is no longer married to or is legally separated from the non-

requestingnrenelaiming spouse, or the requestingelaiming spouse is no longer a member of
the same household as the non-requestingnenelaiming spouse.

(2) With respect to a liability incurred as a result of a failure to file a return or an omission of
an item from the return, attribution to one spouse may be determined by whether a spouse
rendered substantial services as a retailer of taxable items related to the liability. If neither
spouse rendered substantial services as a retailer, then the attribution of the liability shall be
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treated as community property. A liability incurred as a result of an erroneous deduction or
credit shall be attributable to the spouse who caused that deduction or credit to be entered on
the return.

(d) Written Request for Relief. To seek relief under subdivision (a) iStORS, a

requestingelatming spouse must filemay-submit a written request for innocent spouse relief
setting forth the seller’s permit number, the period for which relief is requested, and the specific

grounds upon which the request for relief is based.

(e) Other Equitable Relief. A requesting spouse may also be relieved of liability for any unpaid
tax or deficiency under the Sales and Use Tax Law if, taking into account all the facts and
circumstances, it is inequitable to hold the requesting spouse liable for such amount attributable
to any item for which relief is not available under subdivisions (a) through (d). A spouse shall be

considered for other equitable relief under this subdivision after the spouse has filed a written

request for innocent spouse relief under subdivision (d).

(1) Factors that may be considered for the purpose of granting other equitable relief
include, but are not limited to:

(A) The requesting spouse is separated (whether legally or not) or divorced from the

non-requesting spouse.

(B) The requesting spouse would suffer economic hardship if relief is not granted.

(C) The requesting spouse, under duress from the non-requesting spouse, did not pay
the liability. To substantiate “duress,” the requesting spouse must provide objective
evidence. “Objective evidence” can include, but is not limited to, such documents as
police reports, restraining orders, or counseling reports.

(D) The requesting spouse did not know and had no reason to know about the items
causing the understatement or that the tax would not be paid.

(E) The non-requesting spouse has a legal obligation under a divorce decree or
agreement to pay the tax. (This obligation will not be considered a positive factor if
the requesting spouse knew or had reason to know, at the time the divorce decree or

agreement was entered into, that the non-requesting spouse would not pay the tax.)

(F) The tax for which the requesting spouse is requesting relief is attributable to the
non-requesting spouse.

(2) Factors that may be considered for purposes of denying other equitable relief include,

but are not limited to:

(A) The requesting spouse will not suffer economic hardship if relief is not granted.
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(B) The requesting spouse knew or had reason to know about the items causing the
understatement or that the tax would be unpaid at the time the requesting spouse
signed the return.

(C) The requesting spouse received a significant benefit from the unpaid tax or items
causing the understatement.

(D) The requesting spouse has not made a good faith effort to comply with the
Board’s laws for the periods for which the requesting spouse is requesting relief or for
subsequent periods of liability.

(E) The requesting spouse has a legal obligation under a divorce decree or agreement

to pay the tax.

(F) The tax for which relief is being requested is attributable to the requesting spouse.

() Reconsideration. A requesting spouse who is denied innocent spouse relief and other
equitable relief as to any liability included in his or her request for innocent spouse relief may
request that the denials of such relief be reconsidered by the Board.

(ge) Statute of Limitations. These provisions for innocent spouse relief and other equitable relief
shall apply to all calendar quarters for requests filedelaims-made no later than one year after the
Board’sbeard’s first contact with the spouse making the requestelaim. Requests filedClaims
made after one year from the Board’sbeards first contact with the spouse making the
requestelaim shall not apply to any calendar quarter that is-mere-than

more than five years from the return due date for nonpayment on a return, or
more than five years from the finality date on the Board-issuedbeard-issued determination,
whichever is later.

No calendar quarters shall be eligible for relief under this regulation that have been closed by res
judicata.

(hf) Refunds. A refund of any amounts under this regulationthese-provisiens shall be subject to
the requirements as set forth in Revenue and Taxation Code sections 6901 through 6908,

inclusive.

(ig) This regulation shall apply retroactively to liabilities arising prior to January 1, 1994.
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(j#) The Board shall send notification by mail of the requestelaim for innocent spouse relief from
liability and the basis for that requestelaim to the non-requestingronelaiming spouse.

(ki) Registered Domestic Partners. Pursuant to Family Code section 297.5, on and after January
1, 2005, registered domestic partners shall have the same rights, protections, and benefits, and
shall be subject to the same responsibilities, obligations, and duties under law, whether they
derive from statutes, administrative regulations, court rules, government policies, common law,
or any other provisions or sources of law, as are granted to and imposed upon spouses.
Accordingly, for purposes of this regulation, on and after January 1, 2005, domestic partners, as
defined in Family Code section 297, have the same rights, protections, and benefits, and are
subject to the same responsibilities, obligations, and duties as stated herein with respect to
spouses.

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 6066,
6067, 6456 and 6901-6908, Revenue and Taxation Code; and Sections 297 and 297.5, Family
Code.
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Final Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 4903

4903. Innocent Spouse or Registered Domestic Partner Relief from Liability.
(ay® In General.
(1) A spouse requesting innocent spouseelaiming relief from liability for any tax, fee, or

surcharge, interest, penalties, and other amounts shall be relieved from such liability where
all the following requirements are met:

(A) A liability is incurred under the Alcoholic Beverage Tax Law, Cigarette and Tobacco
Products Tax Law, Diesel Fuel Tax Law, Emergency Telephone Users Surcharge Law,
Energy Resources Surcharge Law, Fee Collection Procedures Law, Hazardous
Substances Tax Law, Integrated Waste Management Fee Law, Motor Vehicle Fuel Tax
Law, Oil Spill Response, Prevention, and Administration Fees Law, Private Railroad Car
Tax Law, Timber Yield Tax Law, Underground Storage Tank Maintenance Fee Law, or
Use Fuel Tax Law;

(B) The liability is attributable to the non-requestingnenelaiming spouse;

(C) The spouse requestingelaiming relief establishes that he or she did not know of, and
that a reasonably prudent person in the requestingelaiming spouse’s circumstances would
not have had reason to know of, the liability; and

(D) It would be inequitable to hold the requestingelaiming spouse liable for the liability,
taking into account whether the requestingelaiming spouse significantly benefited
directly or indirectly from the liability, and taking into account all other facts and
circumstances.

(2) For purposes of this section, the word “tax” shall mean “tax, fee, or surcharge.”

(b) Benefited. Whether a requestingelaiming spouse has benefited directly or indirectly from the
liability will be determined by a review by the Bboard of all of the available evidence. Normal
support payment is not a significant benefit for purposes of this determination. Normal support is
measured relative to each family’s standard of living. The requestingelaiming spouse will not be
deemed to have benefited directly or indirectly from the liability solely as a result of normal
support unless his or her lifestyle significantly improved during the periods of liability. Gifts
received by the requestingelaiming spouse, or lavish or luxury purchases made by either spouse
may be evidence that the requestingelaiming spouse benefited directly or indirectly from the
liability. Evidence of direct or indirect benefit may consist of transfers of property, including
transfers which may be received several years after the calendar quarter in which the liability
occurred. For example, if a requestingelaiming spouse receives from the other spouse an
inheritance of property or life insurance proceeds which are traceable to the liability, the
requestingelaiming spouse will be considered to have benefited from that liability. Other factors
considered may include desertion of the requestingelaiming spouse by the other spouse or that
the spouses have become divorced or separated subsequent to the periods of liability.
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(¢) Attribution. The determination of the spouse to whom items of liability are attributable shall
be made without regard to community property laws.

(1) A elatmrequest for innocent spouse relief may be filed if, at the time relief is requested,
the requestingelairning spouse is no longer married to or is legally separated from the non-

requestingnenelaiming spouse, or the requestingelaiming spouse is no longer a member of
the same household as the non-requestingrenelaiming spouse.

(2) With respect to a liability incurred as a result of a failure to file a return or an omission of
an item from the return, attribution to one spouse may be determined by whether a spouse
rendered substantial services as a taxpayer, feepayer, or surcharge payer engaged in an
activity or transaction that is subject to a tax administered under the laws specified in
paragraph (1) of subdivision (a) and related to the liability. If neither spouse rendered
substantial services as a taxpayer, feepayer, or surcharge payer, then the attribution of the
liability shall be treated as community property. A liability incurred as a result of an
erroneous deduction or credit shall be attributable to the spouse who caused that deduction or
credit to be entered on the return.

(d) Written Request for Relief. To seek relief under subdivision (a) iSIORS, a

requestingelaiming spouse must filemay-submit a written request for innocent spouse relief
setting forth the tax account number, the period for which relief is requested, and the specific

grounds upon which the request for relief is based.

(e) Other Equitable Relief. A requesting spouse may also be relieved of liability for any unpaid
tax or deficiency under the laws specified in paragraph (1) of subdivision (a) if, taking into
account all the facts and circumstances, it is inequitable to hold the requesting spouse liable for
such amount attributable to any item for which relief is not available under subdivisions (a)
through (d). A spouse shall be considered for other equitable relief under this subdivision after
the spouse files a written request for innocent spouse relief under subdivision (d).

(1) Factors that may be considered for the purpose of granting other equitable relief include,
but are not limited to:

(A) The requesting spouse is separated (whether legally or not) or divorced from the non-

requesting spouse.

(B) The requesting spouse would suffer economic hardship if relief is not granted.

(C) The requesting spouse, under duress from the non-requesting spouse, did not pay the
liability. To substantiate “duress,” the requesting spouse must provide objective evidence.
“Objective evidence” can include, but is not limited to, such documents as police reports,

restraining orders. or counseling reports.

(D) The requesting spouse did not know and had no reason to know about the items
causing the understatement or that the tax would not be paid.
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(E) The non-requesting spouse has a legal obligation under a divorce decree or agreement

to pay the tax. (This obligation will not be considered a positive factor if the requesting
spouse knew or had reason to know, at the time the divorce decree or agreement was
entered into, that the non-requesting spouse would not pay the tax.)

(F) The tax for which the requesting spouse is requesting relief is attributable to the non-
requesting spouse.

(2) Factors that may be considered for purposes of denving other equitable relief include. but
are not limited to:

(A) The requesting spouse will not suffer economic hardship if relief is not granted.

(B) The requesting spouse knew or had reason to know about the items causing the
understatement or that the tax would be unpaid at the time the requesting spouse signed
the return.

(C) The requesting spouse received a significant benefit from the unpaid tax or items
causing the understatement.

(D) The requesting spouse has not made a good faith effort to comply with the Board’s
laws for the periods for which the requesting spouse is requesting relief or for subsequent
periods of liability.

(E) The requesting spouse has a legal obligation under a divorce decree or agreement to
pay the tax.

(F) The tax for which relief is being requested is attributable to the requesting spouse.

(D) Reconsideration. A requesting spouse who is denied innocent spouse relief and other

equitable relief as to any liability included in his or her request for innocent spouse relief may
request that the denials of such relief be reconsidered by the Board.

(ge) Statute of Limitations. These provisions for innocent spouse relief and other equitable relief
shall apply to all calendar months, quarters, or years for requests filedelaims-made no later than
one year after the Bboard’s first contact with the spouse making the requestelaim.

Requests filedClaims-made after one year from the Bboard’s first contact with the spouse making
the requestelaim shall not apply to any calendar month, quarter, or year that is

more than five years from the return due date for nonpayment on a return, or

more than five years from the finality date on the Bboard-issued determination or similar
billing document for collection of a tax or fee,

whichever is later.
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No calendar months, quarters, or years shall be eligible for relief under this regulation that have
been closed by res judicata.

(hf) Refunds. A refund of any amounts under this regulationthese-previsions shall be subject to
the requirements as set forth in the refund provisions of the applicable tax, fee, and surcharge

law, as specified in paragraph (1) of subdivision (a).

(ig) This regulation shall apply retroactively to liabilities arising prior to January 1, 2008.
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(j#) The Bboard shall send notification by mail of the requestelaim for innocent spouse relief
from liability and the basis for that requestelaim to the non-requestingnenelaiming spouse.

(k) Registered Domestic Partners. Pursuant to Family Code section 297.5, registered domestic
partners shall have the same rights, protections, and benefits, and shall be subject to the same
responsibilities, obligations, and duties under law, whether they derive from statutes,
administrative regulations, court rules, government policies, common law, or any other
provisions or sources of law, as are granted to and imposed upon spouses. Accordingly, for
purposes of this regulation, domestic partners, as defined in Family Code section 297, have the
same rights, protections, and benefits, and are subject to the same responsibilities, obligations,
and duties as stated herein with respect to spouses.

Note: Authority cited: Sections 8251, 9251, 11651, 30451, 32451, 38701, 40171, 41128, 43501,
45851, 46601, 50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sections
7657.5, 8101-8131, 8880, 9151-9156, 11408.5, 11551-11555, 30285, 30361-30384, 32258,
32401-32407, 38454.5, 38601-38607, 40105, 40111-40117, 41099, 41100-41106, 43159.1,
43159.2,43451-43456, 45158, 45651-45656, 46159, 46501-46507, 50112.6, 50139-50142.2,
55045.1, 55221-55226, 60210.5 and 60501-60512, Revenue and Taxation Code; and Sections
297, 297.5 and 308, Family Code.
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Final Text of Proposed Amendments t
California Code of Regulations, Title 18, Section 5240

5240. Persons Who May File, Contents of, and Manner of Filing Requests for Innocent
Spouse Relief.

(a) Who May Request Relief. A divorced or separated individual may file a request for innocent
spouse relief with the Board regarding taxes and fees imposed under the Sales and Use Tax Law,
Motor Vehicle Fuel Tax Law, Use Fuel Tax Law, Diesel Fuel Tax Law, Cigarette and Tobacco
Products Tax Law, Alcoholic Beverage Tax Law, Timber Yield Tax Law, Energy Resources
Surcharge Law, Emergency Telephone Users Surcharge Law, Hazardous Substances Tax Law,
Integrated Waste Management Fee Law, Oil Spill Response, Prevention and Administration Fees
Law, Underground Storage Tank Maintenance Fee Law, and Fee Collection Procedures Law.

(b) Request Requirements. A request for innocent spouse relief must be:
(1) In writing.
(2) Signed and dated by the individual requesting relief.
(3) Specifically request innocent spouse relief.
(4) Identify the tax or fee from which relief is sought.

(5) Contain all of the information requested on Form BOE-682-A, including a specific
explanation as to why the individual requesting relief believes he or she should not be held
responsible for the liability at issue.

(c) Use of Forms. A request for innocent spouse relief prepared and filed on a completed Form
BOE-682-A satisfies the requirements of subdivision (b).

(d) Limitation Period. A request for innocent spouse relief must be filed with the Board within
the applicable time periods provided in California Code of Regulations, title 18, section 1705.15

subdivisien{e); or section 4903;subdivision(e).

(e) Filing Requests. A request for innocent spouse relief or related document may be filed
electronically under this section if a copy of the document is transmitted to the Offer in
Compromise Section in accordance with instructions provided on the Board’s website at
www.boe.ca.gov. Requests for innocent spouse relief may be mailed to the Offer in Compromise
Section at the following address:

OFFER IN COMPROMISE SECTION, MIC 52
STATE BOARD OF EQUALIZATION

P.O. BOX 942879

SACRAMENTO, CA 94279-0052

A request for innocent spouse relief and related documents may also be hand delivered to the
Board’s headquarters at 450 N Street in Sacramento, California, or submitted to a collector that

is already assigned to the account at issue.
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Note: Authority cited: Section 15606, Government Code; and Sections 7051, 8251, 9251, 30451,
32451, 38701, 40171, 41128, 43501, 45851, 46601, 50152,-and 55301 and 60601, Revenue and
Taxation Code. Reference: Sections 6456, 7202, 7203, 7261, 7262, 7270, 7657.5, 8880, 30285,
32258, 38454.5, 40105, 41099, 43159.1, 43159.2, 45158, 46159, 50112.6,-and 55045.1 and
60210.5, Revenue and Taxation Code.
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Final Text of Proposed Amendments %io
California Code of Regulations, Title 18, Section 5241

5241. Acknowledgement and Review of Requests for Innocent Spouse Relief.

(a) AcknowledgmentReview. When the Offer in Compromise Section receives a request for
innocent spouse relief, it will:

(1) Send the individual requesting relief an acknowledgement letter containing the contact
information for the Offer in Compromise Section, and include a questionnaire and financial
statement for the individual requesting relief to complete and return.

(2) Inform the non-requesting spouse that the request has been filed and the basis for the
request, and permit the non-requesting spouse to submit information to support or counter the
request.

(b) Review. The Offer in Compromise Section will review a request for innocent spouse relief to
determine whether the individual requesting relief is eligible for innocent spouse relief or other
equitable relief from all the liabilities included in his or her request, as provided in California
Code of Regulations, title 18, section 1705.1 or section 4903. The Offer in Compromise Section
may request additional information from the individual requesting relief if necessary to complete
such review, including requesting additional information in the acknowledgement letter.

(c) Written Findings. Once its review is completed, the Offer in Compromise Section will mail
the individual requesting relief a letter granting or denying innocent spouse relief and other
equitable relief, and explaining why such relief was granted or denied. If the Offer in
Compromise Section denies both innocent spouse relief and other equitable relief as to any

liability included in a request for innocent spouse relief, the letter shall include instructions about

how to request reconsideration. ’

Page 1 of2



Note: Authority cited: Section 15606, Government Code; and Sections 7051, 8251, 9251, 30451,
32451, 38701, 40171, 41128, 43501, 45851, 46601, 50152,-and 55301 and 60601, Revenue and
Taxation Code. Reference: Sections 6456, 7202, 7203, 7261, 7262, 7270, 7657.5, 8880, 30285,

32258, 38454.5, 40105, 41099, 43159.1, 43159.2, 45158, 46159, 50112.6,-and 55045.1 and
60210.5, Revenue and Taxation Code.
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Final Text of Proposed Amendments t
California Code of Regulations, Title 18, Section 5242

5242. Requests for Reconsideration by the Board.

(a) If the Offer in Compromise Section denies both innocent spouse relief andarequest-for other
equitable relief as to any liability included in a request for innocent spouse relief-is-denied, the
individual requesting relief may request that the denials be reconsidered by the Board at a Board
hearing as provided in California Code of Regulations, title 18, section 1705.1;-subdiviston-th);
or section 4903;-subdivisienh). A request for a Board hearing may be denied on a request for
reconsiderationether-equitablerelief, however, requests will be liberally granted.

(b) A Board hearing may be requested by following the instructions contained in the denial-letter
described in section 5241, subdivision (cd).

(¢) If arequest for a Board hearing is granted, the individual requesting relief may be required to
participate in an appeals conference with the Appeals Division prior to the Board hearing.

Note: Authority cited: Section 15606, Government Code; and Sections 7051, 8251, 9251, 30451,
32451, 38701, 40171, 41128, 43501, 45851, 46601, 50152,-and 55301 and 60601, Revenue and
Taxation Code. Reference: Sections 6456, 7202, 7203, 7261, 7262, 7270, 7657.5, 8880, 30285,
32258,38454.5,40105, 41099, 43159.1,43159.2, 45158, 46159, 50112.6,-and 55045.1 and
60210.5, Revenue and Taxation Code.
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REGULATIONS FILED WITH
SECRETARY OF STATE

This Summary of Regulatory Actions lists regula-
tions filed with the Secretary of State on the dates indi-
cated. Copies of the regulations may be obtained by
contacting the agency or from the Secretary of State,
Archives, 1020 O Street, Sacramento, CA 95814, (916)
653-7715. Please have the agency name and the date
filed (see below) when making a request.

File#2015-1001-01

BOARD OF EQUALIZATION

Innocent Spouse or Registered Domestic Partner Relief
from Liability

This rulemaking by the State Board of Equalization
(Board) amends sections in Title 18 of the California
Code of Regulations regarding the process for consider-
ation of taxpayer requests for innocent spouse and other
equitable relief. The process for requesting suchreliefis
modified to allow Board staff and the Board to consider
whether a taxpayer qualifies for innocent spouse and
other equitable forms of relief concurrently, rather than
the existing process, which potentially requires multi-
ple requests for relief by the taxpayer and multiple level
of review by Board staff and the Board. The amend-
ments do not change the substantive requirements for
granting or denying innocent spouse and other equita-
blerelief.

Title 18

AMEND: 1705.1,4903, 5240, 5241, 5242

Filed 11/05/2015

Effective 01/01/2016

Agency Contact: Richard Bennion (916)445-2130

File#2015-1015-01
BOARD OF EQUALIZATION
Retention and Revocation of Appraiser Certificate

Summary of Rulemaking — Due to name changes
within the Board of Equalization, this action by the
Board amends sections 284 and 1027 as a change with-
out regulatory effect to correctly identify the depart-
ment or unit that is responsible for the action to be taken
under the regulation. In section 282, “Property and Spe-
cial Taxes Department” is changed to “Property Tax
Department.” In section 1027, “Timber Tax Division”
is changed to “Timber Tax Section.”

2138

Title 18

AMEND: 2841027

Filed 11/10/2015

Agency Contact: Richard Bennion (916)445-2130

File#2015-1029-03

CALIFORNIA DEBT LIMIT ALLOCATION
COMMITTEE
QRRP and
Miscellaneous

The California Debt Limit Allocation Committee
submitted this emergency action to adopt three sections,
amend 23 sections, and repeal one section under title 4
of the California Code of Regulations, and to amend six
incorporated by reference forms. The proposed action
updates evaluation criteria for the Qualified Residential
Rental Program and the Single Family Housing Pro-
gram so that the programs are consistent with California
Tax Credit Allocation Committee regulations and ap-
plicants interested in these programs can take full ad-
vantage of them. The proposed action should result in
creating more low—income housing developments, pro-
viding public benefits to the residents of these projects,
and providing single family housing ownership oppor-
tunities to low—to—moderate income residents in
California.

SPH Evaluation Criteria/TCAC

Title 4

ADOPT: 5258, 5271, 5273 AMEND: 5033, 5052,
5100, 5102 (renumbered to 5101), 5103 (renum-
bered to 5102), 5104 (renumbered to 5103), 5105
(renumbered to 5104), 5106 (renumbered to 5105),
5107 (renumbered to 5106), 5132, 5170, 5190,
5191, 5192, 5200, 5205, 5210, 5230, 5232, 5250,
5255,5260,5267 REPEAL: 5101

Filed 11/09/2015

Effective 11/09/2015

Agency Contact: Brian Clark (916)653-8183

File#2015-1013-05
DEPARTMENT

REHABILITATION
Administration of Death Penalty — Repeal

In Sims v. Department of Corrections and Rehabilita-
tion (2013) 216 Cal.App.4th 1059, 157 Cal.Rptr.3d
409, the court held the regulatory action taken by the
Department that amended section 3349 and adopted
sections 3349.1.1 through 3349.4.6, inclusive, of title
15, and filed with the Secretary of State on July 30,2010
(OAL file no. 2010-0706-02SR), was invalid. This
current filing by the Department is to remove the regu-
lations, held to be invalid by the court, from the Califor-
nia Code of Regulations as a change without regulatory
effect.
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Final Statement of Reasons for the Adoption of the
Proposed Amendments to California Code of Regulations, Title 18,
Section 1705.1, Innocent Spouse or Registered Domestic Partner Relief
Jrom Liability,

Section 4903, Innocent Spouse or Registered Domestic Partner Relief
Jrom Liability,
Section 5240, Persons Who May File, Contents of, and Manner of Filing
Requests for Innocent Spouse Relief,
Section 5241, Acknowledgement and Review of Requests for Innocent
Spouse Relief, and
Section 5242, Requests for Reconsideration by the Board

Update of Information in the Initial Statement of Reasons

The State Board of Equalization (Board) held a public hearing regarding the proposed
amendments to California Code of Regulations, title 18, sections (Regulations) 1705.1,
Innocent Spouse or Registered Domestic Partner Relief from Liability, 4903, Innocent
Spouse or Registered Domestic Partner Relief from Liability, 5240, Persons Who May
File, Contents of, and Manner of Filing Requests for Innocent Spouse Relief, 5241,
Acknowledgement and Review of Requests for Innocent Spouse Relief, and 5242,
Requests for Reconsideration by the Board, on September 16, 2015. During the public
hearing, the Board Members unanimously voted to adopt the proposed amendments to
Regulations 1705.1, 4903, 5240, 5241, and 5242 without making any changes. However,
please note that the Board inadvertently underlined the word “claiming,” which was also
correctly shown in strikeout format in the text of the proposed amendments to Regulation
1705.1, subdivision (a), and the Board removed the inadvertent underlines from the word
“claiming” in the final text of the proposed amendments to Regulation 1705.1,
subdivision (a), so that the final text clearly and correctly shows the deletion of the word
“claiming.” The Board did not receive any written comments regarding the proposed
regulatory action and no interested parties appeared at the public hearing on September
16, 2015, to comment on the proposed regulatory action.

The factual basis, specific purposes, and necessity for, the problems to be addressed by,
and the anticipated benefits from the adoption of the proposed amendments to
Regulations 1705.1, 4903, 5240, 5241, and 5242 are the same as provided in the initial
statement of reasons. The Board anticipates that the proposed amendments to
Regulations 1705.1, 4903, 5240, 5241, and 5242 will benefit taxpayers by making it
easier for taxpayers to be considered for other equitable relief, and the proposed
amendments will benefit taxpayers, Board staff, and the Board by making the Board’s
review of requests for innocent spouse relief and other equitable relief more efficient.
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The adoption of the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and
5242 is not mandated by federal law or regulations. There is no previously adopted or
amended federal regulation that is identical to Regulations 1705.1, 4903, 5240, 5241, and
5242 or the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242.

The Board did not rely on any data or any technical, theoretical, or empirical study,
report, or similar document in proposing or adopting the proposed amendments to
Regulations 1705.1, 4903, 5240, 5241, and 5242 that was not identified in the initial
statement of reasons, or which was otherwise not identified or made available for public
review prior to the close of the public comment period.

In addition, the factual basis has not changed for the Board’s initial determination that the
proposed regulatory action will not have a significant adverse economic impact on
business, the Board’s determination that the proposed regulatory action is not a major
regulation, as defined in Government Code section 11342.548 and California Code of
Regulations, title 1, section 2000, and the Board’s economic impact assessment, which
determined that the Board’s proposed regulatory action:

Will neither create nor eliminate jobs in the State of California;

Nor result in the elimination of existing businesses;

Nor create or expand business in the State of California; and

Will not affect the benefits of Regulations 1705.1, 4903, 5240, 5241, and 5242 to
the health and welfare of California residents, worker safety, or the state’s
environment.

The proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242 may
affect small business.

No Mandate on Local Agencies or School Districts

The Board has determined that the adoption of the proposed amendments to Regulations
1705.1, 4903, 5240, 5241, and 5242 does not impose a mandate on local agencies or
school districts.

No Public Comments
The Board did not receive any written comments regarding the proposed regulatory
action and no interested parties appeared at the public hearing on September 16, 2015, to

comment on the proposed regulatory action.

Determinations Regarding Alternatives

By its motion on September 16, 2015, the Board determined that no alternative to the
proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242 would be more
effective in carrying out the purpose for which the amendments are proposed, would be
as effective and less burdensome to affected private persons than the adopted
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amendments, or would be more cost effective to affected private persons and equally
effective in implementing the statutory policy or other provisions of law.

The Board did not reject any reasonable alternatives to the proposed amendments to
Regulations 1705.1, 4903, 5240, 5241, and 5242 that would lessen any adverse impact
the proposed amendments may have on small business.

No reasonable alternatives have been identified and brought to the Board’s attention that
would lessen any adverse impact the proposed action may have on small business, be
more effective in carrying out the purposes for which the action is proposed, would be as
effective and less burdensome to affected private persons than the proposed action, or
would be more cost effective to affected private persons and equally effective in
implementing the statutory policy or other provision of law than the proposed action.
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Updated Informative Digest for the State Board of Equalization’s
Adoption of Proposed Amendments to California Code of Regulations,
Title 18, Section 1705.1, Innocent Spouse or Registered Domestic Partner Relief
Jrom Liability,

Section 4903, Innocent Spouse or Registered Domestic Partner Relief
Jfrom Liability,

Section 5240, Persons Who May File, Contents of, and Manner of Filing
Requests for Innocent Spouse Relief,

Section 5241, Acknowledgement and Review of Requests for Innocent
Spouse Relief, and
Section 5242, Requests for Reconsideration by the Board

The State Board of Equalization (Board) held a public hearing regarding the proposed
amendments to California Code of Regulations, title 18, sections (Regulations) 1705.1,
Innocent Spouse or Registered Domestic Partner Relief from Liability, 4903, Innocent
Spouse or Registered Domestic Partner Relief from Liability, 5240, Persons Who May
File, Contents of, and Manner of Filing Requests for Innocent Spouse Relief, 5241,
Acknowledgement and Review of Requests for Innocent Spouse Relief, and 5242,
Requests for Reconsideration by the Board, on September 16, 2015. During the public
hearing, the Board unanimously voted to adopt the proposed amendments to Regulations
1705.1, 4903, 5240, 5241, and 5242 without making any changes.

The Board did not receive any written comments regarding the proposed regulatory
action and no interested parties appeared at the public hearing on September 16, 2015, to
comment on the proposed regulatory action. There have not been any changes to the
applicable laws or the effects of, the objectives of, and anticipated benefits from the
adoption of the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and
5242 described in the informative digest included in the notice of proposed regulatory
action. The informative digest included in the notice of proposed regulatory action
provides:

Summary of Existing Laws and Regulations

In 1993, section 6456 was added to the RTC by Assembly Bill No. 1288
(Stats. 1993, ch. 181) to authorize the Board to prescribe regulations under

which a spouse may be relieved of a liability under the Sales and Use Tax
Law (RTC, § 6001 et seq.) if:

o The liability is due to an understatement of tax that is attributable to
the other spouse;
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¢ The spouse being relieved did not know of and had no reason to know
of the understatement; and

e It is inequitable to hold the spouse being relieved liable for the tax
attributable to the understatement, taking into account whether the
spouse being relieved significantly benefited directly or indirectly
from the liability, and taking into account all other facts and
circumstances.

The Board subsequently adopted Regulation 1705.1 in 1997 to implement,
interpret, and make specific RTC section 6456. As relevant here,
Regulation 1705.1 currently requires a spouse to file a “written request for
relief” to be considered for innocent spouse relief under section 6456,
subdivision (a). Also, Regulation 1705.1 currently refers to a spouse that
has filed such a request as a “claiming spouse™ and refers to the spouse of
an individual requesting innocent spouse relief as the “nonclaiming spouse.”
In 2000, subdivision (f) was added to RTC section 6456 by Assembly Bill
No. 2898 (Stats. 2000, ch. 1052) to authorize the Board to prescribe
regulations under which a spouse may be relieved of a liability for any tax
or deficiency for which “innocent spouse relief” is not available under RTC
section 6456, subdivision (a). Under RTC section 6456, subdivision (f),
such relief may be granted if, after taking into account all the facts and
circumstances, the Board determines it is inequitable to hold the spouse
liable for the tax or deficiency (or any portion thereof). The Board
subsequently added subdivision (h) to Regulation 1705.1 in 2001 to
implement RTC section 6456, subdivision (f)’s provisions for other
“equitable relief.” As relevant here, Regulation 1705.1, subdivision (h)
currently requires a spouse to file a request for equitable relief within the
applicable statute of limitations to be considered for equitable relief under
RTC section 6456, subdivision (f). In addition, in 2006, the name of
Regulation 1705.1 was updated to include “Registered Domestic
Partners,” and subdivision (j) was added to Regulation 1705.1 to explain
that on and after January 1, 2005, registered domestic partners have the
same rights to relief under RTC section 6456 and Regulation 1705.1 as
spouses and all further references to “spouses” herein include registered
domestic partners, unless otherwise noted.

In 2007, the Board adopted the Rules for Tax Appeals (Cal. Code Regs.,
tit. 18, § (Reg.) 5000 et seq.) to provide regulations governing the
administrative and appellate review processes for all of the tax and fee
programs administered by the Board. (Reg. 5000, Statement of Intent,
Title of Division.) Regulations 5240, 5241, and 5242 were included in the
Rules for Tax Appeals to provide specific procedures for the Board’s
review of requests for innocent spouse relief and other equitable relief
under RTC section 6456.
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Regulation 5240 currently provides for the filing of a request for innocent
spouse relief with the Board’s Offer in Compromise Section.

Subdivisions (a) through (c) of Regulation 5241 currently provide for the
acknowledgement, review, and grant or denial of a request for innocent
spouse relief by the Board’s Offer in Compromise Section. If a request for
innocent spouse relief is denied and it appears the individual who
requested innocent spouse relief may be eligible for other equitable relief,
then subdivisions (c) and (d) of Regulation 5241 also currently provide for
the Offer in Compromise Section to:

e Send the individual a questionnaire and financial statement to
complete and return to request other equitable relief; and

e Review the individual’s completed questionnaire and financial
statement to determine if other equitable relief is warranted.

Regulation 5242 currently provides that if a request for other equitable
relief is denied, then the individual requesting relief may request that the
denial be reconsidered by the Board at a Board hearing.

In 2007, the Legislature enacted Assembly Bill No. 1748 (Stats. 2007, ch.
342), which added 15 sections to the RTC to authorize the Board to
prescribe regulations providing for innocent spouse relief and other
equitable relief from liabilities imposed under the Motor Vehicle Fuel Tax
Law (RTC, § 7657.5), Use Fuel Tax Law (RTC, § 8880), Private Railroad
Car Tax Law (RTC, § 11408.5), Cigarette and Tobacco Products Tax Law
(RTC, § 30285), Alcoholic Beverage Tax Law (RTC, § 32258), Timber
Yield Tax Law (RTC, § 38454.5), Energy Resources Surcharge Law
(RTC, § 40105), Emergency Telephone Users Surcharge Law (RTC, §
41099), Hazardous Substances Tax Law (RTC, §§ 43159.1, 43159.2),
Integrated Waste Management Fee Law (RTC, § 45158), Oil Spill
Response, Prevention and Administration Fees Law (RTC, § 46159),
Underground Storage Tank Maintenance Fee Law (RTC, § 50112.6), Fee
Collection Procedures Law (RTC, § 55045.1), and Diesel Fuel Tax Law
(RTC, § 60210.5), effective January 1, 2008. The Board adopted
Regulation 4903 in 2010 to implement, interpret, and make specific its
authority to grant innocent spouse relief and other equitable relief to
taxpayers and feepayers (hereafter collectively “taxpayers”) under these 14
additional tax and fee laws. Regulation 4903 generally incorporates the
same provisions as Regulation 1705.1, including provisions regarding
registered domestic partners. As relevant here, Regulation 4903 currently
requires a spouse to file a “written request for relief” to be considered for
innocent spouse relief, and it refers to a spouse that has filed such a request
as a “claiming spouse” and refers to the spouse of an individual who is
requesting innocent spouse relief as the “nonclaiming spouse.” Regulation
4903 also currently requires a spouse to file a request for equitable relief
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within the applicable statute of limitations to be considered for equitable
relief.

In addition, the Board added Regulation 4903 to chapter 9.9, Special Taxes
Administration-Miscellaneous, of division 2 of title 18 of the California
Code of Regulations because it applies to liabilities incurred under all 14
of the special tax and fee laws listed above. Therefore, when the Board
adopted Regulation 4903, the Board also adopted Regulations 1004, 1032,
1124.1, 1249, 1336, 1422.1, 2251, 2303.1, 2433, 2571, 3022, 3302.1,
3502.1, and 4106, which are also entitled Innocent Spouse or Registered
Domestic Partner Relief from Liability. These cross-referencing
regulations are located in other chapters in divisions 1 and 2 of title 18 that
correspond with each of the special tax and fee laws listed above, and they
currently direct taxpayers to the operative provisions in Regulation 4903.

In 2013, the Board adopted amendments to make Rules for Tax Appeals
Regulations 5240, 5241, and 5242 applicable to the filing and review of all
the requests for innocent spouse relief and other equitable relief governed
by Regulation 4903, except requests filed under the Private Railroad Car
Tax Law. This is because Regulations 5240, 5241, and 5242 are contained
in chapter 2 of the Rules for Tax Appeals, which does not apply to Private
Railroad Car Tax appeals. Also, as relevant here, Regulation 5240,
subdivision (a), currently provides for the filing of requests for innocent
spouse relief from taxes imposed under the “Diesel Fuel Tax Law” and
Regulations 5240, 5241, and 5242 currently contain cross references to
specific subdivisions in Regulations 1705.1 and 4903.

Effects, Objectives, and Benefits of the Proposed Amendments

In order to receive innocent spouse relief or other equitable relief from a
specific tax or fee liability, a spouse must establish that it would be
“inequitable” to hold that spouse liable for such amount under the
applicable facts and circumstances. As a result, Board staff determined that
it would be easier for taxpayers and more efficient for the Board if a
taxpayer could file one request for relief in order to be considered for both
innocent spouse relief and other equitable relief at the same time. Board
staff also determined that there was an administrative issue because
Regulations 1705.1, 4903, 5240, 5241, and 5242, collectively, provide for
the initial filing and review of a taxpayer’s request for innocent spouse
relief, the subsequent filing and review of the taxpayer’s request for other
equitable relief only after the taxpayer’s request for innocent spouse relief
is denied, and the regulations only permit a taxpayer to request
reconsideration from the Board if the taxpayer is denied other equitable
relief. Therefore, Board staff prepared a Chief Counsel Memorandum
dated May 6, 2015, which recommended that the Board address the
administrative issue by:
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e Amending Regulations 1705.1 and 4903 so that they no longer
require a spouse to file a separate request for equitable relief;

¢ Amending Regulations 1705.1, 4903, and 5241 so that they require
the Board to consider a spouse who files a request for innocent
spouse relief for both innocent spouse relief and other equitable
relief;

e Amending Regulation 5241 so that it requires the Offer in
Compromise Section to send a spouse a “questionnaire and financial
statement to complete and return” with the letter acknowledging his
or her request for innocent spouse relief so that the Offer in
Compromise Section can still obtain the information needed to
determine whether other equitable relief is warranted;

e Amending Regulation 5241 so that it requires the Offer in
Compromise Section to provide a spouse with instructions about
how to request reconsideration in the event relief is initially denied;
and

e Amending Regulation 5242 so that a spouse can request
reconsideration from the Board if the Offer in Compromise Section
denies both innocent spouse relief and other equitable relief as to any
liability included in his or her request for innocent spouse relief.

In addition, spouses file “requests,” not claims, for innocent spouse relief
under Regulations 1705.1, 4903, and 5240, and Regulation 5241 currently
uses the semantically correct phrase “non-requesting spouse” to refer to
the spouse of an individual who is requesting innocent spouse relief.
However, Regulations 1705.1 and 4903 generally refer to “requests” as
“claims,” a spouse requesting relief as a “claiming spouse,” and the spouse
of an individual who is requesting relief as a “nonclaiming spouse.”
Therefore, in the May 6, 2015, Chief Counsel Memorandum, Board staff
recommended addressing these minor inconsistencies by replacing all of
Regulations 1705.1°s and 4903’s references to “claims,” “claiming
spouse,” and “nonclaiming spouse” with references to “requests,”
“requesting spouse,” and “non-requesting spouse,” respectively, so that
Regulations 1705.1, 4903, and 5241 use consistent and accurate
terminology.

Moreover, in the May 6, 2015, Chief Counsel Memorandum, Board staff
recommended that the Board make minor grammatical and formatting
changes to renumbered subdivisions (g) and (h) in Regulations 1705.1 and
4903. Board staff also recommended that the Board delete the cross-
references to specific subdivisions in Regulations 1705.1 and 4903 from
Regulations 5240 and 5242 because the specific subdivisions have been
renumbered and it is not necessary to specifically refer to the subdivisions
to understand the meaning of Regulations 5240°s and 5242’s cross-
references to Regulations 1705.1 and 4903. Board staff further
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recommended that the Board added an inadvertently omitted “s” to the end
of Qil Spill Response, Prevention and Administration “Fee” in Regulation
5240, subdivision (a). Board staff additionally recommended revising the
reference to Regulation 5241, subdivision (d), present in subdivision (c) of
Regulation 5242 so that it refers to Regulation 5241, subdivision (c).

Board staff submitted the May 6, 2015, Chief Counsel Memorandum to
the Board for consideration during its May 27, 2015, meeting and, during
the meeting, the Board Members unanimously voted to propose the
amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242
recommended by staff, although Chairman Jerome Horton was absent and
did not vote. The Board determined that the proposed amendments are
reasonably necessary to have the effect and accomplish the objectives of
addressing the administrative issue referred to above, ensuring that
Regulations 1705.1, 4903, and 5241 use consistent and accurate
terminology, and clearly and efficiently administering the RTC provisions
for innocent spouse relief and other equitable relief, cited above.

Prior to publishing this notice for the proposed amendments the Board
authorized on May 27, 2015, Board staff realized that the Board
inadvertently omitted references to RTC section 60601, which authorizes
the Board to adopt regulations to implement, interpret, and make specific
the provisions of the Diesel Fuel Tax Law, from the 2013 amendments to
Regulations 5240’s, 5241°s, and 5242’s authority notes. And, the Board
also inadvertently omitted references to RTC section 60210.5, which
authorizes the Board to prescribe regulations providing for innocent
spouse relief and other equitable relief from liabilities imposed under the
Diesel Fuel Tax Law, from the 2013 amendments to Regulations 5240’s,
5241’s, and 5242’s reference notes. Therefore, the Board has also included
references to RTC sections 60601 and 60210.5 in the proposed amendments
to Regulations 5240’s, 5241°s, and 5242’s authority and reference notes,
respectively, which were not discussed in the May 6, 2015, Chief Counsel
Memorandum, because the Board has determined that these additional
amendments are reasonably necessary to have the effect and accomplish the
objective of addressing the Board’s prior omissions from the 2013
amendments.

The Board has performed an evaluation of whether the proposed
amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242 are
inconsistent or incompatible with existing state regulations and determined
that the proposed amendments are not inconsistent or incompatible with
existing state regulations. This is because Regulations 1004, 1032, 1124.1,
1249, 1336, 1422.1, 1705.1, 2251, 2303.1, 2433, 2571, 3022, 3302.1,
3502.1, 4106, 4903, 5240, 5241, and 5242 are the only state regulations
that specifically implement, interpret, and make specific the RTC
provisions for innocent spouse relief and other equitable relief, cited
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above. Regulations 1004, 1032, 1124.1, 1249, 1336, 1422.1, 2251, 2303.1,
2433, 2571, 3022, 3302.1, 3502.1, and 4106 primarily cross-reference and
direct taxpayers to the operative provisions in Regulation 4903. The
proposed amendments will ensure that Regulations 1705.1, 4903, and
5241 use consistent and accurate terminology. And, the Board’s
evaluation of Regulations 1004, 1032, 1124.1, 1249, 1336, 1422.1, 1705.1,
2251,2303.1, 2433, 2571, 3022, 3302.1, 3502.1, 4106, 4903, 5240, 5241,
and 5242 did not reveal any inconsistencies between the regulations that
are not being addressed in the proposed amendments.

In addition, Internal Revenue Code (IRC) section 6015 (26 U.S.C. § 6015)
currently contains some provisions providing relief from joint income tax
liabilities that are comparable to the RTC provisions for innocent spouse
relief and other equitable relief, cited above. These IRC provisions are
implemented, interpreted, and made specific by 26 Code of Federal
Regulations parts 1.6015-1 (procedures), 1.6015-2 (innocent spouse
relief), 1.6015-4 (equitable relief), 1.6015-5 (filing requests), and 1.6015-7
(Tax Court review), which contain some provisions that are comparable to
the provisions in Regulations 1705.1, 4903, 5240, 5241, and 5242
discussed above. However, the Board has determined that the proposed
amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242 do not
differ substantially from federal law because part 1.6015-1(a)(2) permits a
requesting spouse to submit a single request or claim for both innocent
spouse relief under part 1.6015-2 and equitable relief under part 1.6015-4,
and requires the Internal Revenue Service to consider whether a person
who files such a claim is eligible for relief under both parts. Part 1.6015-7
permits a requesting spouse to petition the Tax Court for the review of the
denial of any relief available under the procedures in part 1.6015-1,
including innocent spouse relief under part 1.6015-2 and equitable relief
under part 1.6015-4. Also, the federal regulations use the terms
“requesting spouse” and “nonrequesting spouse.”
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Memorandum

To: Honorable Jerome E. Horton, Chairman Date: May 6, 2015
Senator George Runner, Vice Chair
Honorable Fiona Ma, CPA, Second District
Honorable Diane L. Harkey, Fourth District
Honorable Betty T. Yee, State Controller

From: Randy [—‘erris

Chief Counsel

Subject: Board Meeting, May 28-29, 2015
Chief Counsel Matters - Item J - Rulemaking
Request for Authorization to Publish Proposed Amendments to Regulations 1705.1, 4903,
5240, 5241, and 5242 Regarding Innocent Spouse Relief and Other Equitable Relief from
Liability

We recommend and request your authorization to publish proposed amendments to Sales and
Use Tax Regulation 1705.1, Innocent Spouse or Registered Domestic Partner Relief from
Liability, Special Taxes and Fees Regulation 4903, Innocent Spouse or Registered Domestic
Partner Relief from Liability, and Rules for Tax Appeals Regulations 5240, Persons Who May
File. Contents of, and Manner of Filing Requests for Innocent Spouse Relief, 5241,
Acknowledgement and Review of Requests for Innocent Spouse Relief, and 5242, Requests for
Reconsideration by the Board. The proposed amendments provide for the filing of one request
for innocent spouse relief, the review of that request to determine if either innocent spouse
relief or other equitable relief is warranted, and the ability to request reconsideration from the
Board if an individual requesting relief is not granted either innocent spouse relief or other
equitable relief from all the liabilities in his or her request.

Background Regarding Innocent Spouse Relief and Other Equitable Relief

In 1993, section 6456 was added to the Revenue and Taxation Code (RTC) by Assembly Bill
No. 1288 (Stats. 1993, ch. 181) to authorize the Board to prescribe regulations under which a
spouse may be relieved of a liability under the Sales and Use Tax Law (RTC, § 6001 et seq.) if:

e The liability is due to an understatement of tax that is attributable to the
other spouse;

¢ The spouse being relieved did not know of and had no reason to know of the
understatement; and

e It is inequitable to hold the spouse being relieved liable for the tax
attributable to the understatement, taking into account whether the spouse
being relieved significantly benefited directly or indirectly from the
liability, and taking into account all other facts and circumstances.
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The Board subsequently adopted Sales and Use Tax Regulation 1705.1 in 1997 to implement,
interpret, and make specific RTC section 6456. As relevant here, Regulation 1705.1 requires a
spouse to file a “written request for relief” to be considered for innocent spouse relief under
section 6456, subdivision (a). Also, Regulation 1705.1 refers to a spouse that has filed such a
request as a “claiming spouse” and the other spouse as the “nonclaiming spouse.”

In 2000, subdivision (f) was added to RTC section 6456 by Assembly Bill No. 2898 (Stats. 2000,
ch. 1052) to authorize the Board to prescribe regulations under which a spouse may be relieved of
a liability for any tax or deficiency for which “innocent spouse relief” is not available under RTC
section 6456, subdivision (a). Under RTC section 6456, subdivision (f), such relief may be
granted if, after taking into account all the facts and circumstances, the Board determines it is
inequitable to hold the spouse liable for the tax or deficiency (or any portion thereof). The Board
subsequently added subdivision (h) to Regulation 1705.1 in 2001 to implement RTC section
6456, subdivision (f)’s provisions for other “equitable relief.” As relevant here, Regulation
1705.1, subdivision (h) requires a spouse to file a written request for equitable relief within the
applicable statute of limitations to be considered for equitable relief under RTC section 6456,
subdivision (f). In addition, in 2006, the name of Regulation 1705.1 was updated to include
“Registered Domestic Partners,” and subdivision (j) was added to Regulation 1705.1 to explain
that on and after January 1, 2005, registered domestic partners have the same rights to relief
under RTC section 6456 and Regulation 1705.1 as spouses.

In 2007, the Board adopted the Rules for Tax Appeals (Cal. Code Regs., tit. 18, § (Reg.) 5000
et seq.) to provide regulations governing the administrative and appellate review processes for
all of the tax and fee programs administered by the Board. (Reg. 5000, Statement of Intent:
Title of Division.) Regulations 5240 through 5242 were included in the Rules for Tax Appeals
to provide procedures for the Board’s review of requests for innocent spouse relief and other
equitable relief under RTC section 6456.

Regulation 5240 provides for the filing of a request for innocent spouse relief with the Board's
Offer in Compromise Section. Subdivisions (a) through (c) of Regulation 5241 provide for the
acknowledgement, review, and grant or denial of a request for innocent spouse relief by the
Offer in Compromise Section. If a request for innocent spouse relief is denied and it appears
the individual who requested innocent spouse relief may be eligible for other equitable relief,
then subdivisions (c¢) and (d) of Regulation 5241 also provide for the Offer in Compromise
Section to:

¢ Send the individual a questionnaire and financial statement to complete and return
to request other equitable relief; and

e Review the individual’s completed questionnaire and financial statement to
determine if other equitable relief is warranted.

Regulation 5242 provides that if a request for other equitable relief is denied, then the
individual requesting relief may request that the denial be reconsidered by the Board at a Board
hearing.
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The Legislature has also authorized the Board to prescribe regulations providing for innocent
spouse relief and other equitable relief from liabilities imposed under the Motor Vehicle Fuel
Tax Law (RTC, § 7657.5), Use Fuel Tax Law (RTC, § 8880), Private Railroad Car Tax Law
(RTC, § 11408.5), Cigarette and Tobacco Products Tax Law (RTC, § 30285), Alcoholic
Beverage Tax Law (RTC, § 32258), Timber Yield Tax Law (RTC, § 38454.5), Energy
Resources Surcharge Law (RTC, § 40105), Emergency Telephone Users Surcharge Law (RTC,
§ 41099), Hazardous Substances Tax Law (RTC, §§ 43159.1, 43159.2), Integrated Waste
Management Fee Law (RTC, § 45158), Oil Spill Response, Prevention and Administration
Fees Law (RTC, § 46159), Underground Storage Tank Maintenance Fee Law (RTC, §
50112.6), Fee Collection Procedures Law (RTC, § 55045.1), and Diesel Fuel Tax Law (RTC,

§ 60210.5). The Board adopted Special Taxes and Fees Regulation 4903 in 2010 to implement,
interpret, and make specific its authority to grant innocent spouse relief and other equitable relief
under these additional tax and fee laws. Regulation 4903 generally incorporates the same
provisions as Sales and Use Tax Regulation 1705.1, including provisions regarding registered
domestic partners. As relevant here, Regulation 4903 requires a spouse to file a “written request
for relief” to be considered for innocent spouse relief, and it refers to a spouse that has filed such a
request as a “claiming spouse” and the other spouse as the “nonclaiming spouse.” Regulation
4903 also requires a spouse to file a written request for equitable relief within the applicable
statute of limitations to be considered for equitable relief.

In 2013, the Board adopted amendments to make Rules for Tax Appeals Regulations 5240
through 5242 applicable to the filing and review of requests for innocent spouse relief and other
equitable relief governed by Regulation 4903, except requests filed under the Private Railroad Car
Tax. This is because Regulations 5240 through 5242 are contained in chapter 2 of the Rules for
Tax Appeals, which does not apply to Private Railroad Car Tax appeals. Currently, Regulations
5240 through 5242 contain cross references to specific subdivisions in Regulations 1705.1 and
4903.

Staff’s Recommended Amendments

Once a spouse files a request for innocent spouse relief or other equitable relief from a specific
tax or fee liability, the Offer in Compromise Section must determine whether it is “inequitable” to
hold that spouse liable for such amount under the applicable facts and circumstances. As a result,
Board staff has determined that it would be more efficient for taxpayers if they could file one
request for relief in order to be considered for both innocent spouse relief and other equitable
relief, instead of filing separate requests for innocent spouse relief and other equitable relief.
Board staff has also determined that it would be more efficient for the Board if the Offer in
Compromise Section could review one request for relief and determine whether the filing
spouse is eligible for either innocent spouse relief or other equitable relief at the same time.
Therefore. Board staff recommends that the Board:

e Amend Regulations 1705.1 and 4903 so that they no longer require a spouse to
file a separate request for equitable relief;

e Amend Regulations 1705.1, 4903, and 5241 so that they require the Board to
consider a spouse who files a request for innocent spouse relief for both innocent
spouse relief and other equitable relief;
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e Amend Regulation 5241 so that it requires the Offer in Compromise Section to
send a spouse a “questionnaire and financial statement to complete and return”
with the letter acknowledging his or her request for innocent spouse relief so that
the Offer in Compromise Section can still obtain the information needed to
determine whether other equitable relief is warranted; and

¢ Amend Regulation 5242 so that a spouse can request reconsideration from the
Board if the Offer in Compromise Section denies both innocent spouse relief and
other equitable relief as to any liability included in his or her request for innocent
spouse relief.

In addition, spouses file “requests,” not claims, for innocent spouse relief under Regulations
1705.1, 4903, and 5240, and Regulation 5241 currently uses the semantically correct phrase
“non-requesting spouse” to refer to the spouse of an individual who is requesting innocent
spouse relief. Therefore, Board staff recommends replacing all of Regulations 1705.1°s and
4903’s references to “claims,” “claiming spouse,” and “nonclaiming spouse” with references to
“requests,” “requesting spouse,” and “non-requesting spouse,” respectively. so that Regulations
1705.1, 4903, and 5241 use consistent and accurate terminology.

Moreover, Board staff recommends that the Board make minor grammatical and formatting
changes to renumbered subdivisions (g) and (h) in Regulations 1705.1 and 4903. Board staff
also recommends that the Board delete the cross-references to specific subdivisions in
Regulation 1705.1 and 4903 from Regulations 5240 and 5242 because the specific subdivisions
have been renumbered and it is not necessary to specifically refer to the subdivisions to
understand the meaning of Regulations 5240°s and 5242’s cross-references to Regulations
1705.1 and 4903. Board staff further recommends that the Board added an inadvertently
omitted “s™ to the end of Qil Spill Response, Prevention and Administration “Fee” in
Regulation 5240, subdivision (a). Board staff additionally recommends revising the reference
to Regulation 5241, subdivision (d) present in subdivision (c) of Regulation 5242 so that it
refers to Regulation 5241, subdivision (¢). Finally, Board staff recommends revising
Regulation 5241, subdivision (c) to refer to the instructions for reconsideration that will be
provided in the event a request is initially denied.

Summary

Board staff has determined that the proposed amendments to Regulations 1705.1, 4903, 5240,
5241, and 5242, illustrated in Attachments A through E and discussed above, are necessary to
efficiently administer the RTC provisions for innocent spouse relief and other equitable relief,
cited above, by provided for the filing of one request for innocent spouse relief, the review of
that request to determine if either innocent spouse relief or other equitable relief is warranted.
and the ability to request reconsideration from the Board if an individual requesting relief is not
granted either innocent spouse relief or other equitable relief from all the liabilities in his or her
request.
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May 6, 2015

If you need more information or have any questions, please contact Tax Counsel IV Bradley
Heller at (916) 323-3091.

Approved:

RF:bmh:hp

Attachments: Attachment A — Proposed Amendments to Regulation 1705.1

CcC:

Attachment B — Proposed Amendments to Regulation 4903
Attachment C — Proposed Amendments to Regulation 5240
Attachment D — Proposed Amendments to Regulation 5241
Attachment E — Proposed Amendments to Regulation 5242
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Ms. Amy Kelly MIC:82
Mr. Robert Tucker MIC:82
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Attachment A

Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 1705.1

1705.1. Innocent Spouse or Registered Domestic Partner Relief from Liability.
(a) In General. A spouse elaimingmay request innocent spouse relief from liability for any sales

or use tax. interest. penalties, and other amounts. A requesting spouse shall be relieved from
such liability where all of the tollowing requirements are met:

(1) A liability is incurred under the Sales and Use Tax Law;

(2) The liability is attributable to the non-requestingraenelaiming spouse:

(3) The spouse elaimingrequesting relief establishes that he or she did not know of, and that a
reasonably prudent person in the requestingelatming spouse’s circumstances would not have
had reason to know of; the liability; and

(4) It would be inequitable to hold the requestingetaiming spouse liable for the hability.
taking into account whether the requestingelaiming spouse significantly benefited directly or
indirectly from the liability. and taking into account all other facts and circumstances.

(b) "Benefited.” Whether a requestingelaiming spouse has benefited directly or indirectly tfrom
the liability will be determined by a review by the Board of all of the available evidence. Normal
support payment is not a significant benefit for purposes ot this determination. Normal support is
measured relative to each family’s standard of living. The requestingelatming spouse will not be
deemed to have benetited directly or indirectly from the lability solely as a result of normal
support unless his or her lifestyle significantly improved during the periods of liability. Gifts
received by the requestingelaiming spouse, or lavish or luxury purchases made by either spouse
may be evidence that the requestingelaiming spouse benetited directly or indirectly from the
liability. Evidence of direct or indirect benetfit may consist of transfers of property. including
transfers which may be received several years after the calendar quarter in which the lability
occurred. For example. if a requestingelaiming spouse receives from the other spouse an
inheritance of property or life insurance proceeds which are traceable to the liability. the
requestingelatming spouse will be considered to have benefited from that liability. Other factors
considered may include desertion of the requestingetaiming spouse by the other spouse or that
the spouses have become divorced or separated subsequent to the periods of lability.

(¢) Attribution. The determination of the spouse to whom items of liability are attributable shall
be made without regard to community property laws.

(1) A eletmrequest for innocent spouse relief may be filed if, at the time relief is requested.
the requestingelaiming spouse is no longer married to or is legally separated from the non-

requestingaenelaiming spouse. or the requestingelaiming spouse is no longer a member of
the same household as the non-requestingnenelatming spouse.

(2) With respect to a liability incurred as a result of a failure to file a return or an omission of
an item from the return. attribution to one spouse may be determined by whether a spouse



rendered substantial services as a retailer of taxable items related to the liability. If neither
spouse rendered substantial services as a retailer, then the attribution of the liability shall be
treated as community property. A liability incurred as a result of an erroneous deduction or
credit shall be attributable to the spouse who caused that deduction or credit to be entered on
the return.

(d) Written Request for Relief. To seek relief under subdivision (a 151088, a
requestingelaiminge spouse must filemay-submit a written request for innocent spouse relief
setting forth the seller’s permit number. the period for which relief is requested, and the specific
grounds upon which the request for reliet is based.

(¢) Other Equitable Relief. A requesting spouse may also be relieved of liability for any unpaid
tax or deficiencv under the Sales and Use Tax Law if, taking into account all the facts and
circumstances, it is inequitable to hold the requesting spouse liable for such amount attributable
to any item for which relief is not availabie under subdivisions (a) through (d). A spouse shall be
considered for other equitable relief under this subdivision after the spouse has filed a written
request for innocent spouse relief under subdivision (d).

(1) Factors that may be considered for the purpose of granting other equitable relief
include, but are not limited to:

(A) The requesting spouse is separated (whether legally or not) or divorced from the
non-requesting spouse.

B) The requesting spouse would suffer economic hardship if relief is not granted.

(C) The requesting spouse, under duress from the non-requesting spouse, did not pay

the liability. To substantiate “duress,” the requesting spouse must provide objective

evidence. “Objective evidence™ can include, but is not limited to. such documents as
police reports. restraining orders, or counseling reports.

(D) The requesting spouse did not know and had no reason to know about the items

causing the understatement or that the tax would not be paid.

(E) The non-requesting spouse has a legal obligation under a divorce decree or
agreement to pay the tax. (This obligation will not be considered a positive factor if
the requesting spouse knew or had reason to know, at the time the divorce decree or
agreement was entered into. that the non-requesting spouse would not pay the tax.)

(F) The tax for which the requesting spouse is requesting relief is attributable 1o the
non-requesting spouse. '

(2) Factors that mav be considered for purposes of denying other equitable relief include,
but are not limited to:

(A) The requesting spouse will not sufter economic hardship if relief is not granted.
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(B) The requesting spouse knew or had reason to know about the items causing the
understatement or that the tax would be unpaid at the time the requesting spouse
signed the return.

(C) The requesting spouse received a significant benefit from the unpaid tax or items
causing the understatement.

(D) The requesting spouse has not made a good faith etfort to comply with the
Board’s laws for the periods for which the requesting spouse is requesting relief or for
subsequent periods of liability.

(E) The requesting spouse has a legal obligation under a divorce decree or agreement
to pay the tax.

(F).The tax for which relief is being requested is attributable to the requesting spouse.

() Reconsideration. A requesting spouse who is denied innocent spouse relief and other
equitable relief as to any liability included in his or her request for innocent spouse relief mayv
request that the denials of such relief be reconsidered bv the Board.

(ge) Statute of Limitations. These provisions for innocent spouse relief and other equitable relief’
shall apply to all calendar quarters for requests filedelaims—rade no later than one vear after the
Board sbeard™s first contact with the spouse making the requestetaim. Requests filedClaims
made after one year from the Board sbeard"s first contact with the spouse making the
requestetaim shall not apply to any calendar quarter that is-ere-than

more than five years from the return due date for nonpavment on a return. or
more than five years from the finality date on the Board-issuedbeard-issued determination,
whichever is later.

No calendar quarters shall be eligible for relief under this regulation that have been closed by res
judicata.

(h#) Refunds. A retund of any amounts under this regulationthese-previstens shall be subject to
the requirements as set forth in Revenue and Taxation Code sections 6901 through 6908.
inclusive.

(1g) This regulation shall apply retroactively to liabilities arising prior to January 1. 1994,
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(3#) The Board shall send notification by mail of the requestetai for innocent spouse reliet from
liability and the basis for that requestelass to the non-requestingnenelatming spouse.

(kj) Registered Domestic Partners. Pursuant to Family Code section 297.5. on and after January
1. 2005. registered domestic partners shall have the same rights. protections. and benetits. and
shall be subject to the same responsibilities. obligations, and duties under law. whether they
derive from statutes. administrative regulations. court rules. government policies, common law,
or any other provisions or sources of law. as are granted to and imposed upon spouses.
Accordingly. for purposes of this regulation, on and after January 1. 2005, domestic partners. as
defined in Family Code section 297, have the same rights. protections, and benefits. and are
subject to the same responsibilities. obligations. and duties as stated herein with respect to
spouses.

Note: Authority cited: Section 7051. Revenue and Taxation Code. Reference: Sections 6066.

6067. 6456 and 6901-6908. Revenue and Taxation Code: and Sections 297 and 297.5. Family
Code.
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Attachment B

Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 4903

4903. Innocent Spouse or Registered Domestic Partner Relief from Liability.
(aYh In General.
(1) A spouse requesting innocent spouseelaiming relief from liability for any tax. fee. or

surcharge, interest. penalties. and other amounts shall be relieved from such liability where
all the following requirements are met:

(A) A liability 1s incurred under the Alcoholic Beverage Tax Law. Cigarette and Tobacco
Products Tax Law. Diesel Fuel Tax Law, Emergency Telephone Users Surcharge Law,
Energy Resources Surcharge Law. Fee Collection Procedures Law. Hazardous
Substances Tax Law. Integrated Waste Management Fee Law, Motor Vehicle Fuel Tax
Law, Oil Spill Response, Prevention, and Administration Fees Law, Private Railroad Car
Tax Law, Timber Yield Tax Law, Underground Storage Tank Maintenance Fee Law, or
Use Fuel Tax Law:

(B) The liability is attributable to the non-requestingnenelaiming spouse;

(C) The spouse requestingelaiming relief establishes that he or she did not know of, and
that a reasonably prudent person in the requestingelatming spouse’s circumstances would
not have had reason to know of. the liability; and

(D) It would be inequitable to hold the requestingelaiming spouse liable for the liability,
taking into account whether the requestingelaiming spouse significantly benefited
directly or indirectly trom the liability. and taking into account all other facts and
circumstances.

(2) For purposes of this section, the word “tax™ shall mean “tax. fee, or surcharge.”

(b) Benefited. Whether a requestingelaiming spouse has benefited directly or indirectly from the
liability will be determined by a review by the Bboard of all of the available evidence. Normal
support payment is not a significant benefit for purposes of this determination. Normal support is
measured relative to each family’s standard of living. The requestingelatming spouse will not be
deemed to have benetited directly or indirectly from the liability solely as a result of normal
support unless his or her lifestyle significantly improved during the periods of liability. Gifts
received by the requestingelaiming spouse. or lavish or luxury purchases made by either spouse
may be evidence that the requestingelaiming spouse benefited directly or indirectly from the
liability. Evidence of direct or indirect benefit may consist of transfers of property, including
transfers which may be received several years after the calendar quarter in which the liability
occurred. For example. if a requestingelaising spouse receives from the other spouse an
inheritance of property or life insurance proceeds which are traceable to the liability. the
requestingelaiming spouse will be considered to have benefited from that liability. Other factors
considered may include desertion of the requestingelatming spouse by the other spouse or that
the spouses have become divorced or separated subsequent to the periods of liability.



(¢) Attribution. The determination of the spouse to whom items of liability are attributable shall
be made without regard to community property laws.

(1) A elaimrequest for innocent spouse relief may be filed if, at the time relief is requested.
the requestingelabming spouse is no longer married to or is legally separated from the non-
requestingaenelaiming spouse, or the requestingelaiming spouse is no longer a member of

the same household as the non-requestingnenelatming spouse.

(2) With respect to a liability incurred as a result of a failure to file a return or an omission of
an item from the return, attribution to one spouse may be determined by whether a spouse
rendered substantial services as a taxpayer, feepayer. or surcharge payer engaged in an
activity or transaction that is subject to a tax administered under the laws specified in
paragraph (1) of subdivision (a) and related to the liability. If neither spouse rendered
substantial services as a taxpayer, feepayer, or surcharge payer, then the attribution of the
liability shall be treated as community property. A liability incurred as a result of an
erroneous deduction or credit shall be attributable to the spouse who caused that deduction or
credit to be entered on the return.

(d) Written Request for Relief. To seek relief under subdivision (a iS1ORS. a
requestingelaiming spouse must filemay-submit a written request for innocent spouse relief
setting forth the tax account number. the period for which relief is requested, and the specific
grounds upon which the request for relief is based.

(e) Other Equitable Relief. A requesting spouse may also be relieved of liability for any unpaid
tax or deficiency under the laws specified in paragraph (1) of subdivision (a) if, taking into
account all the facts and circumstances, it is inequitable to hold the requesting spouse liable for
such amount attributable to any item for which relief is not available under subdivisions (a
through (d). A spouse shall be considered for other equitable relief under this subdivision after
the spouse files a written request tor innocent spouse relief under subdivision (d).

(1) Factors that may be considered for the purpose of granting other equitable relief include,

but are not limited to:

(A) The requesting spouse is separated (whether legally or not) or divorced from the non-

requesting spouse.

(B) The requesting spouse would suffer economic hardship if relief is not granted.

(C) The requesting spouse. under duress from the non-requesting spouse, did not pay the
liability. To substantiate “duress.” the requesting spouse must provide objective evidence.
“Obijective evidence” can include, but is not limited to, such documents as police reports.
restraining orders. or counseling reports.

(D) The requesting spouse did not know and had no reason to know about the items
causing the understatement or that the tax would not be paid.
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(E) The non-requesting spouse has a legal obligation under a divorce decree or agreement
to pay the tax. (This obligation will not be considered a positive factor if the requesting
spouse knew or had reason to know, at the time the divorce decree or agreement was
entered into. that the non-requesting spouse would not pay the tax.)

(F) The tax for which the requesting spouse is requesting relief is attributable to the non-
requesting spouse.

(2) Factors that may be considered for purposes of denving other equitable relief include. but
are not limited to:

{A) The requesting spouse will not suffer economic hardship if relief is not granted.

(B) The requesting spouse knew or had reason to know about the items causing the

understatement or that the tax would be unpaid at the time the requesting spouse signed
the return.

(C) The requesting spouse received a significant benefit from the unpaid tax or items
causing the understatement.

(D) The requesting spouse has not made a good faith effort to comply with the Board's
laws for the periods for which the requesting spouse is requesting relief or for subsequent
periods of liability.

(E) The requesting spouse has a legal obligation under a divorce decree or agreement to

(F) The tax for which relief is being requested is attributable to the requesting spouse.

() Reconsideration. A requesting spouse who is denied innocent spouse relief and other
equitable relief as to any liability included in his or her request for innocent spouse relief mayv
request that the denials of such relief be reconsidered bv the Board.

(ge) Statute of Limitations. These provisions for innocent spouse relief and other equitable relief
shall apply to all calendar months, quarters, or years for requests filedelaims-made no later than
one year after the Bboard’s first contact with the spouse making the requestelaim.

Requests tiledClaims-made after one year from the Bboard's first contact with the spouse making
the requestetaim shall not apply to any calendar month, quarter. or year that is

more than five years from the return due date for nonpayment on a return. or

more than five vears from the finality date on the Bboard-issued determination or similar
billing document for collection of a tax or fee.
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whichever is later.

No calendar months, quarters, or years shall be eligible for relief under this regulation that have
been closed by res judicata.

(h) Refunds. A refund of any amounts under this regulationthese-previsiens shall be subject to
the requirements as set forth in the refund provisions of the applicable tax. fee, and surcharge
law, as specified in paragraph (1) of subdivision (a).

(ig) This regulation shall apply retroactively to liabilities arising prior to January 1, 2008.
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(1#) The Bboard shall send notification by mail of the requestetai for innocent spouse reliet
from liability and the basis for that requestelas to the non-requestingrenelaiming spouse.

(ki) Registered Domestic Partners. Pursuant to Family Code section 297.5. registered domestic
partners shall have the same rights, protections. and benefits, and shall be subject to the same
responsibilities. obligations. and duties under law. whether they derive from statutes.
administrative regulations. court rules. government policies. common law. or any other
provisions or sources of law. as are granted to and imposed upon spouses. Accordingly. for
purposes of this regulation. domestic partners. as defined in Family Code section 297. have the
same rights. protections. and benefits, and are subject to the same responsibilities. obligations.
and duties as stated herein with respect to spouses.

Note: Authority cited: Sections 8251, 9251. 11651, 30451. 32451. 38701.40171. 41128. 43501.
45851, 46601. 50152, 55301 and 60601. Revenue and Taxation Code. Reference: Sections
7657.5.8101-8131, 8880, 9151-9136. 11408.5. 11551-11555, 30285, 30361-30384. 32258.
32401-32407. 38454.5. 38601-38607. 40105. 40111-40117.41099. 41100-41106. 43159.1.
43159.2, 43451-43456. 45158. 45651-45656. 46159. 46501-46507, 50112.6. 50139-50142.2.
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55045.1, 55221-55226, 60210.5 and 60501-60512, Revenue and Taxation Code; and Sections
297, 297.5 and 308. Family Code.

Page 6 of 6



Attachment C

Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 5240

5240. Persons Who May File, Contents of, and Manner of Filing Requests for Innocent
Spouse Relief.

(a) Who May Request Relief. A divorced or separated individual may file a request for innocent
spouse reliet with the Board regarding taxes and fees imposed under the Sales and Use Tax Law.
Motor Vehicle Fuel Tax Law, Use Fuel Tax Law, Diesel Fuel Tax Law. Cigarette and Tobacco
Products Tax Law, Alcoholic Beverage Tax Law, Timber Yield Tax Law. Energy Resources
Surcharge Law. Emergency Telephone Users Surcharge Law, Hazardous Substances Tax Law.
Integrated Waste Management Fee Law. Oil Spill Response, Prevention and Administration Fees
Law. Underground Storage Tank Maintenance Fee Law, and Fee Collection Procedures Law.

(b) Request Requirements. A request for innocent spouse relief must be:
(1) In writing.
(2) Signed and dated by the individual requesting relief.
(3) Specifically request innocent spouse relief.
(4) Identify the tax or fee from which relief is sought.

(5) Contain all of the information requested on Form BOE-682-A. including a specific
explanation as to why the individual requesting relief believes he or she should not be held
responsible for the liability at issue.

(¢) Use of Forms. A request for innocent spouse relief prepared and filed on a completed Form
BOE-682-A satisties the requirements ot subdivision (b).

(d) Limitation Period. A request for innocent spouse relief must be filed with the Board within
the applicable time periods provided in California Code of Regulations. title 18. section 1705.15
subdivision{e). or section 4903 —subdivision<{e).

(e) Filing Requests. A request for innocent spouse relief or related document may be filed
electronically under this section if a copy ot the document is transmitted to the Offer in
Compromise Section in accordance with instructions provided on the Board's website at
www.boe.ca.gov. Requests for innocent spouse relief may be mailed to the Offer in Compromise
Section at the following address:

OFFER IN COMPROMISE SECTION. MIC 32
STATE BOARD OF EQUALIZATION

P.O. BOX 942879

SACRAMENTO. CA 94279-0052
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http:vww.boe.ca.gov

A request for innocent spouse relief and related documents may also be hand delivered to the
Board’s headquarters at 450 N Street in Sacramento, California. or submitted to a collector that
is already assigned to the account at issue.

Note: Authority cited: Section 15606. Government Code; and Sections 7051, 8251, 9251, 30451,
32451, 38701.40171.41128. 43501, 45851, 46601, 50152 and 55301, Revenue and Taxation
Code. Reference: Sections 6456. 7202, 7203, 7261. 7262, 7270, 7657.5, 8880, 30285, 32258,
38454.5, 40105, 41099, 43159.1. 43159.2, 45158, 46159, 50112.6 and 55045.1, Revenue and
Taxation Code.



Attachment D

Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 5241

5241. Acknowledgement and Review of Requests for Innocent Spouse Relief.

(a) AcknowledgmentReview. When the Offer in Compromise Section receives a request for
innocent spouse relief. it will:

(1) Send the individual requesting relief an acknowledgement letter containing the contact
information for the Offer in Compromise Section, and include a questionnaire and financial
statement for the individual requesting relief to complete and return.

(2) Inform the non-requesting spouse that the request has been filed and the basis for the
request. and permit the non-requesting spouse to submit information to support or counter the
request.

(b) Review. The Offer in Compromise Section will review a request for innocent spouse relief to
determine whether the individual requesting relief is eligible for innocent spouse relief or other
equitable relief from all the liabilities included in his or her request. as provided in California
Code of Regulations. title 18, section 1705.1 or section 4903. The Offer in Compromise Section
may request additional information from the individual requesting relief if necessary to complete
such review, including requesting additional information in the acknowledgement letter.

(c) Written Findings. Once its review is completed, the Offer in Compromise Section will mail
the individual requesting relief a letter granting or denying innocent spouse relief and other
equitable relief, and explaining why such relief was granted or denied. If the Offer in
Compromise Section denies both innocent spouse relief and other equitable relief as to any

liability included in a request for innocent spouse relief, the letter shall include instructions about
how 1o request reconsideration.
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Note: Authority cited: Section 15606, Government Code; and Sections 7051, 8251, 9251, 30451,
32451, 38701.40171. 41128, 43501, 45851. 46601. 50152 and 55301. Revenue and Taxation
Code. Reference: Sections 6456, 7202. 7203, 7261, 7262. 7270, 7657.5. 8880, 30285, 32258,

38454.5. 40105, 41099, 43159.1. 43159.2, 45158, 46159, 50112.6 and 55045.1. Revenue and
Taxation Code.



Attachment E

Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 5242

5242. Requests for Reconsideration by the Board.

(a) If the Offer in Compromise Section denies both innocent spouse relief anda-request-for other
equitable relief as to any liability included in a request for innocent spouse relief-4s-denied. the
individual requesting relief may request that the denials be reconsidered by the Board at a Board
hearing as provided in California Code of Regulations, title 18. section 17035. [ —subdivisionth).
or section 4903 —subdivisionth). A request for a Board hearing may be denied on a request for
reconsiderationether-equitable-relief, however, requests will be liberally granted.

(b) A Board hearing may be requested by following the instructions contained in the denial-letter
described in section 524 1. subdivision (cd).

(c) It a request for a Board hearing is granted. the individual requesting relief may be required to
participate in an appeals conference with the Appeals Division prior to the Board hearing.

Note: Authority cited: Section 15606. Government Code: and Sections 7051. 8251. 9251. 30451.
32451.38701. 40171, 41128, 43501, 45851, 46601. 50152 and 55301. Revenue and Taxation
Code. Reterence: Sections 6456, 7202, 7203. 7261. 7262. 7270. 7657.5. 8880. 30285. 32258.
38454.5,40105. 41099, 43159.1.43159.2, 45158, 46159, 50112.6 and 55045.1. Revenue and
Taxation Code.
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1 450 N STREET

2 SACRAMENTO, CALIFORNIA
3 MAY 27, 2015

4 —-——000—--

5 MS. RICHMOND: Our next item is Chief

6 Counsel matters.

7 MR. RUNNER: Okay.

8 MS. RICHMOND: Item J Rulemaking; J1, we
9 have Proposed Amendments to Sales and Use Tax

10 Regulation 1705.1, Innocent Spouse or Registered

11 Domestic Partner Relief from Liability, Special

12 Taxes and Fees Regulation 4903, Innocent Spouse or
13 Registered Domestic Partner Relief from Liability,
14 and Rules for -- Rules for Tax Appeals Regulations

15 5240, Persons Who May File, Contents of, and Manner

16 of Filing Requests for Innocent Spouse Relief, 5241,
17 Acknowledgement and Review of Requests for Innocent

18 Spouse Relief, and 5242, Requests for

19 Reconsideration by the Board.

20 MR. RUNNER: Mr. Heller.

21 MR. HELLER: Good afternoon, Vice Chairman

22 Runner and Members of the Board. 1I'm Bradley Heller
23 from the Board's Legal Department, and I'm hear with
24 Lei Anderson who is also from the Board's Legal

25 Department.

26 We're here to request that the Board

27 authorize the publication of proposed amendments to

28 Sales and Use Tax Regulation 1705.1, Special Taxes

g

wwm—

Electronically signed by Kathleen Skidgel (601-100-826-6264) 553a857a-8202-46bb-93bf-3ce4d2adcff6
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Page
and Fees Regulation 4903, and Rules for Tax Appeals
Regulations 15 -- 5240, 5241 and 5242.

Thé proposed amendments streamline the
innocent spouse relief process by providing for the
filing of one request for innocent spouse relief,
the review of that request to determine if either
innocent spouse or other equitable relief is
warranted, and the ability to request
reconsideration from the Board if an individual
requesting relief is not granted either innocent
spouse relief or other equitable relief from all the
liabilities in his or her request.

MR. RUNNER: Okay. Thank you very much.

We have a motion?

MS. HARKEY: I support wholeheartedly. I
support it wholeheartedly, whatever we can do to
make this easier.

Motion -- I'll just make a motion.

MR. RUNNER: Okay. Motion to approve.

MS. STOWERS: Second.

MR. RUNNER: Second.

Without objection? Okay.

MR. HELLER: Thank you.

MR. RUNNER: Thank you.

~==000---

Electronically signed by Kathleen Skidgel (601-100-826-6264)

—
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ESTIMATE OF COST OR SAVINGS RESULTING
FROM PROPOSED REGULATORY ACTION

Proposed Amendment of Sales and Use Tax Regulation 1705.1, Innocent Spouse or Registered Domestic
Partner Relief from Liability, Special Taxes and Fees Regulation 4903, Innocent Spouse or Registered
Domestic Partner Relief from Liability, and Rules for Tax Appeals Regulations 5240, Persons Who May
File, Contents of, and Manner of Filing Requests for Innocent Spouse Relief, 5241, Acknowledgement and
Review of Requests for Innocent Spouse Relief, and 5242, Requests for Reconsideration by the Board

STATEMENT OF COST OR SAVINGS FOR NOTICE OF PUBLIC HEARING

The State Board of Equalization has determined that the proposed action does not impose
a mandate on local agencies or school districts. Further, the Board has determined that the action
will result in no direct or indirect cost or savings to any State agency, any local agency or school
district that is required to be reimbursed under Part 7 (commencing with Section 17500) of
Division 4 of Title 2 of the Government Code or other non-discretionary cost or savings imposed
on local agencies, or cost or savings in Federal funding to the State of California.

The cost impact on private persons or businesses will be insignificant. This proposal will
not have a significant adverse economic impact on businesses.

This proposal will not be detrimental to California businesses in competing with
businesses in other states.

This proposal will neither create nor eliminate jobs in the State of California nor result in

the elimination of existz/?nesses or create or expand business in the State of California.
Statement /Q _b y
Prepared by y oy Date 7" 8 ] / r

Richard Bennion, Regulations Coordinator

-
Approved by Date 7/ g / K
Randy Ferris, Clief Counsel

If Costs or Savings are Identified, Signatures of Chief, Fiscal Management Division, and
Chief, Board Proceedings Division, are Required

Approved by Date
Chief, Financial Management Division

Approved by Date
Chief, Board Proceedings Division

NOTE: SAM Section 6615 requires that estimates resulting in cost or
savings be submitted for Department of Finance concurrence
before the notice of proposed regulatory action is released.

Board Proceedings Division
01/22/14
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HISUULLIVID G U LU iauuini,
STATE OF CALIFORNIA — DEPARTMENT OF FINANCE SAM Section 6601 6616

ECONOMIC AND FISCAL IMPACT STATEMENT
(REGULATIONS AND ORDERS)

STD. 399 (REV. 12/2013)

ECONOMIC IMPACT STATEMENT

* “ARTMENT NAME CONTACT PERSON EMAIL ADDRESS TELEPHONE NUMBER

.te Board of Equalization Richard E. Bennion rbennion@boe.ca.gov | 916-445-2130
DESCRIPTIVE TITLE FROM NOTICE REGISTER OR FORM 400 NOTICE FILE NUMBER
Title 18, Section 1705.1,4903, 5240, 5241, 5242, innocent Spouse or Registered Domestic Partner Relief Z

A. ESTIMATED PRIVATE SECTOR COST IMPACTS Include calculations and assumptions in the rulemaking record.

1. Check the appropriate box(es) below to indicate whether this regulation:

E] a. Impacts business and/or employees [:] e. Imposes reporting requirements

[[] b. Impacts small businesses [] . Imposes prescriptive instead of performance
[] c Impacts jobs or occupations [] 9- Impacts individuals

|____| d. Impacts California competitiveness h. None of the above (Explain below):

Please see the attached .

If any box in Items 1 a through g is checked, complete this Economic Impact Statement.
If box in Item 1.h. is checked, complete the Fiscal Impact Statement as appropriate.

2. The estimates that the economic impact of this regulation (which includes the fiscal impact) is:
{Agency/Department)

[] Below $10 million
[] Between $10and $25 million
[[] Between $25 and $50 million

D Over $50 million [if the economic impact is over $50 million, agencies are required to submit a Standardized Regulatory Impact Assessment
as specified in Government Code Section 11346.3(c)]

3. Enter the total number of businesses impacted:

Describe the types of businesses (Include nonprofits):

Enter the number or percentage of total
businesses impacted that are small businesses:

4. Enter the number of businesses that will be created: eliminated:

Explain:

5. Indicate the geographic extent of impacts: [:] Statewide

[] Local or regional (List areas):

6. Enter the number of jobs created: and eliminated:

Describe the types of jobs or occupations impacted:

7. Will the regulation affect the ability of California businesses to compete with
other states by making it more costly to produce goods or services here? D YES |:| NO

If YES, explain briefly:
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STATE OF CALIFORNIA — DEPARTMENT OF FINANCE ] SAM Section 6601-6616

ECONOMIC AND FISCAL IMPACT STATEMENT
(REGULATIONS AND ORDERS)

STD. 399 (REV. 12/2013)
ECONOMIC IMPACT STATEMENT (CONTINUED)

~STIMATED COSTS /nclude calculations and assumptions in the rulemaking record.

1. What are the total statewide dollar costs that businesses and individuals may incur to comply with this regulation over its lifetime? $

a. Initial costs for a small business: $ Annual ongoing costs: $ Years:
b. Initial costs for a typical business: $ Annual ongoing costs: $ Years:
¢. Initial costs for an individual: $ Annual ongoing costs: $ Years:

d. Describe other economic costs that may occur:

2. If multiple industries are impacted, enter the share of total costs for each industry:

3. If the regulation imposes reporting requirements, enter the annual costs a typical business may incur to comply with these requirements.
Include the dollar costs to do programming, record keeping, reporting, and other paperwork, whether or not the paperwork must be submitted. $

4. Will this regulation directly impact housing costs? [:] YES D NO

If YES, enter the annual dollar cost per housing unit: $

Number of units:

5. Are there comparable Federal regulations? E] YES |:| NO

xplain the need for State regulation given the existence or absence of Federal regulations:

Enter any additional costs to businesses and/or individuals that may be due to State - Federal differences: $

C. ESTIMATED BENEFITS Estimation of the dollar value of benefits is not specifically required by rulemaking law, but encouraged.

1. Briefly summarize the benefits of the regulation, which may include among others, the
health and welfare of California residents, worker safety and the State's environment:

2. Are the benefits the result of: [:| specific statutory requirements, or [j goals developed by the agency based on broad statutory authority?

Explain:

3. What are the total statewide benefits from this regulation over its lifetime? $

4. Briefly describe any expansion of businesses currently doing business within the State of California that would result from this regulation:

D. ALTERNATIVES TO THE REGULATION Include calculations and assumptions in the rulemaking record. Estimation of the dollar value of benefits is not
specifically required by rulemaking law, but encouraged.

1. List alternatives considered and describe them below. If no alternatives were considered, explain why not:
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HIDLIULLIVIED Al U WUUC Liauve .
STATE OF CALIFORNIA — DEPARTMENT OF FINANCE SAM Section 6601-6616

ECONOMIC AND FISCAL IMPACT STATEMENT
(REGULATIONS AND ORDERS)

STD. 399 (REV. 1212013)
ECONOMIC IMPACT STATEMENT (CONTINUED)

“ummarize the total statewide costs and benefits from this regulation and each alternative considered:

Regulation: Benefit: $ Cost: $
Alternative 1:  Benefit: $ Cost: $
Alternative 2:  Benefit: $ Cost:

3. Briefly discuss any quantification issues that are relevant to a comparison
of estimated costs and benefits for this regulation or alternatives:

4. Rulemaking law requires agencies to consider performance standards as an alternative, if a
regulation mandates the use of specific technologies or equipment, or prescribes specific
actions or procedures. Were performance standards considered to lower compliance costs? D YES D NO

Explain:

E. MAJOR REGULATIONS Include calculations and assumptions in the rulemaking record.

California Environmental Protection Agency (Cal/EPA) boards, offices and departments are required to
submit the following (per Health and Safety Code section 57005). Otherwise, skip to E4.

1. Will the estimated costs of this regulation to California business enterprises exceed $10 million? D YES D NO

If YES, complete E2. and E3
If NO, skip to E4

riefly describe each alternative, or combination of alternatives, for which a cost-effectiveness analysis was performed:

Alternative 1:

Alternative 2:

(Attach additional pages for other alternatives)

3. For the regulation, and each alternative just described, enter the estimated total cost and overall cost-effectiveness ratio:

Regulation: Total Cost $ Cost-effectiveness ratio: $
Alternative 1: Total Cost $ Cost-effectiveness ratio: $
Alternative 2: Total Cost $ Cost-effectiveness ratio: $

4. Will the regulation subject to OAL review have an estimated economic impact to business enterprises and individuals located in or doing business in California
exceeding $50 million in any 12-month period between the date the major regulation is estimated to be filed with the Secretary of State through12 months
after the major regulation is estimated to be fully implemented?

[]YEs WL

IfYES, agencies are required to submit a Standardized Requlatory Impact Assessment (SRIA) as specified in
Government Code Section 11346.3(c) and to include the SRIA in the Initial Statement of Reasons.

5. Briefly describe the following:

The increase or decrease of investment in the State:

The incentive for innovation in products, materials or processes:

The benefits of the regulations, including, but not limited to, benefits to the health, safety, and welfare of California
residents, worker safety, and the state's environment and quality of life, among any other benefits identified by the agency:
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STATE OF CALIFORNIA — DEPARTMENT OF FINANCE SAM Section 6601-6616

ECONOMIC AND FISCAL IMPACT STATEMENT
(REGULATIONS AND ORDERS)

STD 399 (REV. 12/2013)

FISCAL IMPACT STATEMENT

A. FISCAL EFFECT ON LOCAL GOVERNMENT Indicate appropriate boxes 1 through 6 and attach calculations and assumptions of fiscal impact for the
current year and two subsequent Fiscal Years.

D 1. Additional expenditures in the current State Fiscal Year which are reimbursable by the State. (Approximate)
(Pursuant to Section 6 of Article Xili B of the California Constitution and Sections 17500 et seq. of the Government Code).

$

[[] a. Funding provided in

Budget Act of or Chapter , Statutes of

[:] b. Funding will be requested in the Governor's Budget Act of

Fiscal Year:

2. Additional expenditures in the current State Fiscal Year which are NOT reimbursable by the State. (Approximate)
{Pursuant to Section 6 of Article X!il B of the California Constitution and Sections 17500 et seq. of the Government Code).

$

Check reason(s) this regulation is not reimbursable and provide the appropriate information:

[[] a. implements the Federal mandate contained in

[[] b. Implements the court mandate set forth by the
Court.

Case of: Vs,

D ¢. Implements a mandate of the people of this State expressed in their approval of Proposition No.

Date of Election:

[] @ issued enly in response to a specific request from affected local entity(s).

Local entity(s) affected:

D e. Will be fully financed from the fees, revenue, etc. from;

Authorized by Section: of the Code;

[:] f. Provides for savings to each affected unit of local government which will, at a minimum, offset any additional costs to each;

D g. Creates, eliminates, or changes the penalty for a new crime or infraction contained in

(] 3. Annual Savings. (approximate)

S

[:] 4. No additional costs or savings. This regulation makes only technical, non-substantive or clarifying changes to current law regulations.
5. No fiscal impact exists. This regulation does not affect any local entity or program.

[] 6. Other. Explain
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STATE OF CALIFORNIA — DEPARTMENT OF FINANCE

ECONOMIC AND FISCAL IMPACT STATEMENT
(REGULATIONS AND ORDERS)

STD. 399 (REV. 12/2013)

FISCAL IMPACT STATEMENT (CONTINUED)

HIDUUCLIVID aGllu LUUIT vilalivl i,

SAM Section 6601-6616

~ FISCAL EFFECT ON STATE GOVERNMENT /ndicate appropriate boxes 1 through 4 and attach calculations and assumptions of fiscal impact for the current

year and two subsequent Fiscal Years.

|:| 1. Additional expenditures in the current State Fiscal Year. (Approximate)

$

It is anticipated that State agencies will:

[:] a. Absorb these additional costs within their existing budgets and resources.

[[] b. Increase the currently authorized budget level for the Fiscal Year

|:| 2. Savings in the current State Fiscal Year. (Approximate)

$

3. No fiscal impact exists. This regulation does not affect any State agency or program.

[] 4 Other. Explain

C. FISCAL EFFECT ON FEDERAL FUNDING OF STATE PROGRAMS /ndicate appropriate boxes 1 through 4 and attach calculations and assumptions of fiscal

impact for the current year and two subsequent Fiscal Years.

'_] 1. Additional expenditures in the current State Fiscal Year. (Approximate)

$

D 2. Savings in the current State Fiscal Year. (Approximate)

$

3. Nofiscal impact exists. This regulation does not affect any federally funded State agency or program.

[] 4 Other. Explain

FISCAL OFFICER SIGNATURE

DATE
July 2,2015

The signature attests thpt the agency has complet
the impacts of the
highest ranking official in the organization.

the STD. 399 according to the instructions in SAM sections 6601-6616, and understands
osed rulemaking. State ds, offices, or departments not under an Agency Secretary must have the form signed by the

AGENCY SECRETARY

DATE
July 2, 2015

= S AekwensC

“ance approval amffignature is required when SAM sections 6601-6616 require completion of Fiscal Impact Statement in the STD. 399.

UEPARTMENT OF FINANCE PROGRAM BUDGET MANAGER

%r\npt under SAM section 6615

DATE
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Attachment to Economic and Fiscal Impact
Statement (STD. 399 (Rev. 12/2013)) for the Proposed Amendments to
California Code of Regulations, Title 18,

Section 1705.1, Innocent Spouse or Registered Domestic Partner Relief from Liability,
Section 4903, Innocent Spouse or Registered Domestic Partner Relief from Liability,
Section 5240, Persons Who May File, Contents of, and Manner of Filing
Requests for Innocent Spouse Relief,

Section 5241, Acknowledgement and Review of Requests for Innocent Spouse Relief, and
Section 5242, Requests for Reconsideration by the Board

As explained in more detail in the initial statement of reasons, the State Board of Equalization
(Board) adopted Regulations 1705.1, Innocent Spouse or Registered Domestic Partner Relief
Jfrom Liability, 4903, Innocent Spouse or Registered Domestic Partner Relief from Liability,
5240, Persons Who May File, Contents of, and Manner of Filing Requests for Innocent Spouse
Relief, 5241, Acknowledgement and Review of Requests for Innocent Spouse Relief, and 5242,
Requests for Reconsideration by the Board, to implement, interpret, and make specific the
Revenue and Taxation Code (RTC) provisions for innocent spouse relief and other equitable
relief under the Sales and Use Tax Law (RTC, § 6456), Motor Vehicle Fuel Tax Law (RTC, §
7657.5), Use Fuel Tax Law (RTC, § 8880), Private Railroad Car Tax Law (RTC, § 11408.5),
Cigarette and Tobacco Products Tax Law (RTC, § 30285), Alcoholic Beverage Tax Law (RTC,
§ 32258), Timber Yield Tax Law (RTC, § 38454.5), Energy Resources Surcharge Law (RTC, §
40105), Emergency Telephone Users Surcharge Law (RTC, § 41099), Hazardous Substances
Tax Law (RTC, §§ 43159.1, 43159.2), Integrated Waste Management Fee Law (RTC, § 45158),
Oil Spill Response, Prevention and Administration Fees Law (RTC, § 46159), Underground
Storage Tank Maintenance Fee Law (RTC, § 50112.6), Fee Collection Procedures Law (RTC, §
55045.1), and Diesel Fuel Tax Law (RTC, § 60210.5).

Currently, the regulations collectively provide for the initial filing and review of a request for
innocent spouse relief by a taxpayer or feepayer (hereafter collectively “taxpayer”™), and the
subsequent filing and review of the taxpayer’s request for other equitable relief only after the
taxpayer’s request for innocent spouse relief is denied, and the regulations only permit a taxpayer
to request reconsideration from the Board if the taxpayer is denied other equitable relief. The
proposed amendments make the Board’s administration of the RTC provisions for innocent
spouse relief and other equitable relief more efficient by providing for the filing of one request
for innocent spouse relief, the review of that request by the Board’s Offer in Compromise
Section to determine if either innocent spouse relief or other equitable relief is warranted at the
same time, and the ability to request reconsideration from the Board if an individual requesting
relief is not granted either innocent spouse relief or other equitable relief from all the liabilities in
his or her request. As a result, the proposed amendments change the Board’s procedures by
eliminating the requirement that some taxpayers file a separate request for other equitable relief,
in addition to their requests for innocent spouse relief, within the applicable statute of limitations.
The proposed amendments also change the Board’s procedures so that Board staff and the Board
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can consider whether a taxpayer qualifies for innocent spouse relief and other equitable relief at
the same time.

However, the proposed amendments do not change the substantive requirements for granting or
denying innocent spouse relief and other equitable relief. And, after the proposed amendments, a
taxpayer will still need to provide the same information to the Offer in Compromise Section that
is currently needed to determine whether the taxpayer qualifies for innocent spouse relief and
other equitable relief.

As a result, the Board’s Legal Department has determined that the proposed amendments to
Regulations 1705.1, 4903, 5240, 5241, and 5242 will make it easier for taxpayers to be
considered for other equitable relief and make it more efficient for the Board’s Offer in
Compromise Section and the Board to determine whether taxpayers are entitled to such relief.
However, the proposed amendments will not substantially increase or decrease the number of
requests for innocent spouse relief currently filed with the Board’s Offer in Compromise Section.
The proposed amendments will not substantially increase or decrease the amount of innocent
spouse relief and other equitable relief currently granted by the Board. And, as a result, the
proposed amendments will not have a measurable impact on revenue.

Therefore, the Board anticipates that the proposed amendments will benefit taxpayers by making
it easier for taxpayers to be considered for other equitable relief, and the proposed amendments
will benefit taxpayers, Board staff, and the Board by making the Board’s review of requests for
innocent spouse relief and other equitable relief more efficient. However, the Board estimates
that the proposed amendments will not have a measurable economic impact on individuals and
business. And, the Board has determined that the proposed amendments to Regulations 1705.1,
4903, 5240, 5241, and 5242 are not a major regulation, as defined in Government Code section
11342.548 and California Code of Regulations, title 1, section 2000, because the Board has
estimated that the proposed amendments will not have an economic impact on California
business enterprises and individuals in an amount exceeding fifty million dollars ($50,000,000)
during any 12-month period.

Furthermore, based upon the foregoing information and all of the information in the rulemaking
file, the Board is not aware of any cost impacts that a representative private person or business
would necessarily incur in reasonable compliance with the proposed regulatory action, and the
Board has determined that the proposed amendments to Regulations 1705.1, 4903, 5240, 5241,
and 5242:

e Will not have a significant, statewide adverse economic impact directly affecting
business, including the ability of California businesses to compete with businesses in
other states;

o Will neither create nor eliminate jobs in the State of California nor result in the
elimination of existing businesses nor create or expand business in the State of
California;

Will not have a significant effect on housing costs;

e Will result in no direct or indirect cost or savings to any state agency, no cost to any local

agency or school district that is required to be reimbursed under part 7 (commencing with
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section 17500) of division 4 of title 2 of the Government Code, no other non-
discretionary cost or savings imposed on local agencies, and no cost or savings in federal
funding to the State of California; and

e Will not impose a mandate on local agencies or school districts, including a mandate that

is required to be reimbursed under part 7 (commencing with section 17500) of division 4
of title 2 of the Government Code.

Finally, Regulations 1705.1, 4903, 5240, 5241, and 5242 do not regulate the health and welfare
of California residents, worker safety, or the state’s environment. Therefore, the Board has also
determined that the adoption of the proposed amendments to Regulations 1705.1, 4903, 5240,
5241, and 5242 will not affect the benefits of Regulations 1705.1, 4903, 5240, 5241, and 5242 to
the health and welfare of California residents, worker safety, or the state’s environment.
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TITLE 18. BOARD OF EQUALIZATION

The State Board of Equalization Proposes to Adopt Amendments to
California Code of Regulations, Title 18,

Section 1705.1, Innocent Spouse or Registered Domestic Partner Relief from Liability,
Section 4903, Innocent Spouse or Registered Domestic Partner Relief from Liability,
Section 5240, Persons Who May File, Contents of, and Manner of Filing
Requests for Innocent Spouse Relief,

Section 5241, Acknowledgement and Review of Requests for Innocent Spouse Relief,
and

Section 5242, Requests for Reconsideration by the Board

NOTICE IS HEREBY GIVEN that the State Board of Equalization (Board), pursuant to
the authority vested in it by Government Code section 15606 and Revenue and Taxation
Code (RTC) sections 7051, 8251, 9251, 11651, 30451, 32451, 38701, 40171, 41128,
43501, 45851, 46601, 50152, 55301 and 60601, proposes to adopt amendments to
California Code of Regulations, title 18, sections (Regulations) 1705.1, Innocent Spouse
or Registered Domestic Partner Relief from Liability, 4903, Innocent Spouse or
Registered Domestic Partner Relief from Liability, 5240, Persons Who May File,
Contents of, and Manner of Filing Requests for Innocent Spouse Relief, 5241,
Acknowledgement and Review of Requests for Innocent Spouse Relief, and 5242, -
Requests for Reconsideration by the Board. The proposed amendments make the
Board’s administration of the RTC provisions for innocent spouse relief and other
equitable relief (cited below) more efficient by providing for the filing of one request for
innocent spouse relief, the review of that request by the Board’s Offer in Compromise
Section to determine if either innocent spouse relief or other equitable relief is warranted
at the same time, and the ability to request reconsideration from the Board if an
individual requesting relief is not granted either innocent spouse relief or other equitable
relief from all the liabilities in his or her request.

The proposed amendments also replace all of Regulations 1705.1’s and 4903’s references
to “claims,” “claiming spouse,” and “nonclaiming spouse” with references to “requests,”
“requesting spouse,” and “non-requesting spouse,” respectively, so that Regulations
1705.1, 4903, and 5241 use consistent and accurate terminology. The proposed
amendments make minor grammatical and formatting changes to renumbered
subdivisions (g) and (h) in Regulations 1705.1 and 4903, delete the cross-references to
specific subdivisions in Regulations 1705.1 and 4903 from Regulations 5240 and 5242
because the specific subdivision references are not necessary, add an inadvertently
omitted “s” to the end of Oil Spill Response, Prevention and Administration “Fee” in
Regulation 5240, subdivision (a), and revise the reference to Regulation 5241,
subdivision (d), present in subdivision (c¢) of Regulation 5242 so that it refers to
Regulation 5241, subdivision (¢). And, the proposed amendments add references to RTC
sections 60601 and 60210.5 to Regulations 5240’s, 5241°s, and 5242’s authority and
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reference notes, respectively, to address omissions from prior amendments to the
regulations.

PUBLIC HEARING

The Board will conduct a meeting in Room 121, at 450 N Street, Sacramento, California,
on September 16-17, 2015. The Board will provide notice of the meeting to any person
who requests that notice in writing and make the notice, including the specific agenda for
the meeting, available on the Board’s Website at www.boe.ca.gov at least 10 days in
advance of the meeting.

A public hearing regarding the proposed regulatory action will be held at 9:30 a.m. or as
soon thereafter as the matter may be heard on September 16-17, 2015. At the hearing,
any interested person may present or submit oral or written statements, arguments, or
contentions regarding the adoption of the proposed amendments to Regulations 1705.1,
4903, 5240, 5241, and 5242.

AUTHORITY

Regulation 1705.1: RTC section 7051

Regulation 4903: RTC sections 8251, 9251, 11651, 30451, 32451, 38701,
40171, 41128, 43501, 45851, 46601, 50152, 55301, and
60601

Regulations 5240-5242: Government Code section 15606; and RTC sections 7051,
8251, 9251, 30451, 32451, 38701, 40171, 41128, 43501,
45851, 46601, 50152, 55301, and 60601

REFERENCE

Regulation 1705.1: RTC sections 6066, 6067, 6456 and 6901-6908; and Family
Code sections 297 and 297.5

Regulation 4903: RTC sections 7657.5, 8101-8131, 8880, 9151-9156,
11408.5, 11551-11555, 30285, 30361-30384, 32258,
32401-32407, 38454.5, 38601-38607, 40105, 40111-40117,
41099, 41100-41106, 43159.1, 43159.2, 43451-43456,
45158, 45651-45656, 46159, 46501-46507, 50112.6,
50139-50142.2, 55045.1, 55221-55226, 60210.5, and
60501-60512; and Family Code sections 297, 297.5, and
308

Regulation 5240-5242: RTC sections 6456, 7202, 7203, 7261, 7262, 7270, 7657.5,

8880, 30285, 32258, 38454.5, 40105, 41099, 43159.1,
43159.2, 45158, 46159, 50112.6, 55045.1, and 60210.5
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INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW
Summary of Existing Laws and Regulations

In 1993, section 6456 was added to the RTC by Assembly Bill No. 1288 (Stats. 1993, ch.
181) to authorize the Board to prescribe regulations under which a spouse may be relieved
of a liability under the Sales and Use Tax Law (RTC, § 6001 et seq.) if:

o The liability is due to an understatement of tax that is attributable to the other
Spouse;

o The spouse being relieved did not know of and had no reason to know of the
understatement; and

e [t isinequitable to hold the spouse being relieved liable for the tax attributable to
the understatement, taking into account whether the spouse being relieved
significantly benefited directly or indirectly from the liability, and taking into
account all other facts and circumstances.

The Board subsequently adopted Regulation 1705.1 in 1997 to implement, interpret, and
make specific RTC section 6456. As relevant here, Regulation 1705.1 currently requires a
spouse to file a “written request for relief” to be considered for innocent spouse relief under
section 6456, subdivision (a). Also, Regulation 1705.1 currently refers to a spouse that has
filed such a request as a “claiming spouse” and refers to the spouse of an individual
requesting innocent spouse relief as the “nonclaiming spouse.”

In 2000, subdivision (f) was added to RTC section 6456 by Assembly Bill No. 2898 (Stats.
2000, ch. 1052) to authorize the Board to prescribe regulations under which a spouse may
be relieved of a liability for any tax or deficiency for which “innocent spouse relief” is not
available under RTC section 6456, subdivision (a). Under RTC section 6456, subdivision
(), such relief may be granted if, after taking into account all the facts and circumstances,
the Board determines it is inequitable to hold the spouse liable for the tax or deficiency (or
any portion thereof). The Board subsequently added subdivision (h) to Regulation 1705.1
in 2001 to implement RTC section 6456, subdivision (f)’s provisions for other “equitable
relief.” As relevant here, Regulation 1705.1, subdivision (h) currently requires a spouse
to file a request for equitable relief within the applicable statute of limitations to be
considered for equitable relief under RTC section 6456, subdivision (f). In addition, in
2006, the name of Regulation 1705.1 was updated to include “Registered Domestic
Partners,” and subdivision (j) was added to Regulation 1705.1 to explain that on and after
January 1, 2005, registered domestic partners have the same rights to relief under RTC
section 6456 and Regulation 1705.1 as spouses and all further references to “spouses”
herein include registered domestic partners, unless otherwise noted.

In 2007, the Board adopted the Rules for Tax Appeals (Cal. Code Regs., tit. 18, § (Reg.)
5000 et seq.) to provide regulations governing the administrative and appellate review
processes for all of the tax and fee programs administered by the Board. (Reg. 5000,
Statement of Intent; Title of Division.) Regulations 5240, 5241, and 5242 were included
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in the Rules for Tax Appeals to provide specific procedures for the Board’s review of
requests for innocent spouse relief and other equitable relief under RTC section 6456.

Regulation 5240 currently provides for the filing of a request for innocent spouse relief
with the Board’s Offer in Compromise Section. Subdivisions (a) through (c) of
Regulation 5241 currently provide for the acknowledgement, review, and grant or denial
of a request for innocent spouse relief by the Board’s Offer in Compromise Section. Ifa
request for innocent spouse relief is denied and it appears the individual who requested
innocent spouse relief may be eligible for other equitable relief, then subdivisions (c¢) and
(d) of Regulation 5241 also currently provide for the Offer in Compromise Section to:

¢ Send the individual a questionnaire and financial statement to complete and return
to request other equitable relief; and

e Review the individual’s completed questionnaire and financial statement to
determine if other equitable relief is warranted.

Regulation 5242 currently provides that if a request for other equitable relief is denied,
then the individual requesting relief may request that the denial be reconsidered by the
Board at a Board hearing.

In 2007, the Legislature enacted Assembly Bill No. 1748 (Stats. 2007, ch. 342), which
added 15 sections to the RTC to authorize the Board to prescribe regulations providing
for innocent spouse relief and other equitable relief from liabilities imposed under the
Motor Vehicle Fuel Tax Law (RTC, § 7657.5), Use Fuel Tax Law (RTC, § 8880), Private
Railroad Car Tax Law (RTC, § 11408.5), Cigarette and Tobacco Products Tax Law
(RTC, § 30285), Alcoholic Beverage Tax Law (RTC, § 32258), Timber Yield Tax Law
(RTC, § 38454.5), Energy Resources Surcharge Law (RTC, § 40105), Emergency
Telephone Users Surcharge Law (RTC, § 41099), Hazardous Substances Tax Law (RTC,
§§ 43159.1, 43159.2), Integrated Waste Management Fee Law (RTC, § 45158), Oil Spill
Response, Prevention and Administration Fees Law (RTC, § 46159), Underground
Storage Tank Maintenance Fee Law (RTC, § 50112.6), Fee Collection Procedures Law
(RTC, § 55045.1), and Diesel Fuel Tax Law (RTC, § 60210.5), effective January 1, 2008.
The Board adopted Regulation 4903 in 2010 to implement, interpret, and make specific its
authority to grant innocent spouse relief and other equitable relief to taxpayers and
feepayers (hereafter collectively “taxpayers™) under these 14 additional tax and fee laws.
Regulation 4903 generally incorporates the same provisions as Regulation 1705.1,
including provisions regarding registered domestic partners. As relevant here, Regulation
4903 currently requires a spouse to file a “written request for relief” to be considered for
innocent spouse relief, and it refers to a spouse that has filed such a request as a “claiming
spouse” and refers to the spouse of an individual who is requesting innocent spouse relief
as the “nonclaiming spouse.” Regulation 4903 also currently requires a spouse to file a
request for equitable relief within the applicable statute of limitations to be considered for
equitable relief.

In addition, the Board added Regulation 4903 to chapter 9.9, Special Taxes
Administration-Miscellaneous, of division 2 of title 18 of the California Code of
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Regulations because it applies to liabilities incurred under all 14 of the special tax and fee
laws listed above. Therefore, when the Board adopted Regulation 4903, the Board also
adopted Regulations 1004, 1032, 1124.1, 1249, 1336, 1422.1, 2251, 2303.1, 2433, 2571,
3022, 3302.1, 3502.1, and 4106, which are also entitled Innocent Spouse or Registered
Domestic Partner Relief from Liability. These cross-referencing regulations are located
in other chapters in divisions 1 and 2 of title 18 that correspond with each of the special
tax and fee laws listed above, and they currently direct taxpayers to the operative
provisions in Regulation 4903.

In 2013, the Board adopted amendments to make Rules for Tax Appeals Regulations 5240,
5241, and 5242 applicable to the filing and review of all the requests for innocent spouse
relief and other equitable relief governed by Regulation 4903, except requests filed under
the Private Railroad Car Tax Law. This is because Regulations 5240, 5241, and 5242 are
contained in chapter 2 of the Rules for Tax Appeals, which does not apply to Private
Railroad Car Tax appeals. Also, as relevant here, Regulation 5240, subdivision (a),
currently provides for the filing of requests for innocent spouse relief from taxes imposed
under the “Diesel Fuel Tax Law” and Regulations 5240, 5241, and 5242 currently contain
cross references to specific subdivisions in Regulations 1705.1 and 4903.

Effects, Objectives, and Benefits of the Proposed Amendments

In order to receive innocent spouse relief or other equitable relief from a specific tax or fee
liability, a spouse must establish that it would be “inequitable” to hold that spouse liable for
such amount under the applicable facts and circumstances. As a result, Board staff
determined that it would be easier for taxpayers and more efficient for the Board if a
taxpayer could file one request for relief in order to be considered for both innocent spouse
relief and other equitable relief at the same time. Board staff also determined that there
was an administrative issue because Regulations 1705.1, 4903, 5240, 5241, and 5242,
collectively, provide for the initial filing and review of a taxpayer’s request for innocent
spouse relief, the subsequent filing and review of the taxpayer’s request for other
equitable relief only after the taxpayer’s request for innocent spouse relief is denied, and
the regulations only permit a taxpayer to request reconsideration from the Board if the
taxpayer is denied other equitable relief. Therefore, Board staff prepared a Chief Counsel
Memorandum dated May 6, 2015, which recommended that the Board address the
administrative issue by:

¢ Amending Regulations 1705.1 and 4903 so that they no longer require a spouse to
file a separate request for equitable relief;

e Amending Regulations 1705.1, 4903, and 5241 so that they require the Board to
consider a spouse who files a request for innocent spouse relief for both innocent
spouse relief and other equitable relief;

e Amending Regulation 5241 so that it requires the Offer in Compromise Section to
send a spouse a “questionnaire and financial statement to complete and return”
with the letter acknowledging his or her request for innocent spouse relief so that
the Offer in Compromise Section can still obtain the information needed to
determine whether other equitable relief is warranted;
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e Amending Regulation 5241 so that it requires the Offer in Compromise Section to
provide a spouse with instructions about how to request reconsideration in the
event relief is initially denied; and

e Amending Regulation 5242 so that a spouse can request reconsideration from the
Board if the Offer in Compromise Section denies both innocent spouse relief and
other equitable relief as to any liability included in his or her request for innocent
spouse relief.

In addition, spouses file “requests,” not claims, for innocent spouse relief under
Regulations 1705.1, 4903, and 5240, and Regulation 5241 currently uses the semantically
correct phrase “non-requesting spouse” to refer to the spouse of an individual who is
requesting innocent spouse relief. However, Regulations 1705.1 and 4903 generally refer
to “requests” as “claims,” a spouse requesting relief as a “claiming spouse,” and the
spouse of an individual who is requesting relief as a “nonclaiming spouse.” Therefore, in
the May 6, 2015, Chief Counsel Memorandum, Board staff recommended addressing
these minor inconsistencies by replacing all of Regulations 1705.1°s and 4903’s
references to “claims,” “claiming spouse,” and “nonclaiming spouse” with references to
“requests,” “requesting spouse,” and “non-requesting spouse,” respectively, so that
Regulations 1705.1, 4903, and 5241 use consistent and accurate terminology.

Moreover, in the May 6, 2015, Chief Counsel Memorandum, Board staff recommended
that the Board make minor grammatical and formatting changes to renumbered
subdivisions (g) and (h) in Regulations 1705.1 and 4903. Board staff also recommended
that the Board delete the cross-references to specific subdivisions in Regulations 1705.1
and 4903 from Regulations 5240 and 5242 because the specific subdivisions have -been
renumbered and it is not necessary to specifically refer to the subdivisions to understand
the meaning of Regulations 5240’s and 5242’s cross-references to Regulations 1705.1
and 4903. Board staff further recommended that the Board added an inadvertently
omitted “s” to the end of Qil Spill Response, Prevention and Administration “Fee” in
Regulation 5240, subdivision (a). Board staff additionally recommended revising the
reference to Regulation 5241, subdivision (d), present in subdivision (c) of Regulation
5242 so that it refers to Regulation 5241, subdivision (c).

Board staff submitted the May 6, 2015, Chief Counsel Memorandum to the Board for
consideration during its May 27, 2015, meeting and, during the meeting, the Board
Members unanimously voted to propose the amendments to Regulations 1705.1, 4903,
5240, 5241, and 5242 recommended by staff, although Chairman Jerome Horton was
absent and did not vote. The Board determined that the proposed amendments are
reasonably necessary to have the effect and accomplish the objectives of addressing the
administrative issue referred to above, ensuring that Regulations 1705.1, 4903, and 5241
use consistent and accurate terminology, and clearly and efficiently administering the
RTC provisions for innocent spouse relief and other equitable relief, cited above.

Prior to publishing this notice for the proposed amendments the Board authorized on May
27,2015, Board staff realized that the Board inadvertently omitted references to RTC
section 60601, which authorizes the Board to adopt regulations to implement, interpret,
and make specific the provisions of the Diesel Fuel Tax Law, from the 2013 amendments
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to Regulations 5240’s, 5241’s, and 5242’s authority notes. And, the Board also
inadvertently omitted references to RTC section 60210.5, which authorizes the Board to
prescribe regulations providing for innocent spouse relief and other equitable relief from
liabilities imposed under the Diesel Fuel Tax Law, from the 2013 amendments to
Regulations 5240°s, 5241’s, and 5242°s reference notes. Therefore, the Board has also
included references to RTC sections 60601 and 60210.5 in the proposed amendments to
Regulations 5240’s, 5241’s, and 5242’s authority and reference notes, respectively, which
were not discussed in the May 6, 2015, Chief Counsel Memorandum, because the Board
has determined that these additional amendments are reasonably necessary to have the
effect and accomplish the objective of addressing the Board’s prior omissions from the
2013 amendments.

The Board has performed an evaluation of whether the proposed amendments to
Regulations 1705.1, 4903, 5240, 5241, and 5242 are inconsistent or incompatible with
existing state regulations and determined that the proposed amendments are not
inconsistent or incompatible with existing state regulations. This is because Regulations
1004, 1032, 1124.1, 1249, 1336, 1422.1, 1705.1, 2251, 2303.1, 2433, 2571, 3022, 3302.1,
3502.1, 4106, 4903, 5240, 5241, and 5242 are the only state regulations that specifically
implement, interpret, and make specific the RTC provisions for innocent spouse relief
and other equitable relief, cited above. Regulations 1004, 1032, 1124.1, 1249, 1336,
1422.1, 2251, 2303.1, 2433, 2571, 3022, 3302.1, 3502.1, and 4106 primarily cross-
reference and direct taxpayers to the operative provisions in Regulation 4903. The
proposed amendments will ensure that Regulations 1705.1, 4903, and 5241 use consistent
and accurate terminology. And, the Board’s evaluation of Regulations 1004, 1032,
1124.1, 1249, 1336, 1422.1, 1705.1, 2251, 2303.1, 2433, 2571, 3022, 3302.1, 3502.1,
4106, 4903, 5240, 5241, and 5242 did not reveal any inconsistencies between the
regulations that are not being addressed in the proposed amendments.

In addition, Internal Revenue Code (IRC) section 6015 (26 U.S.C. § 6015) currently
contains some provisions providing relief from joint income tax liabilities that are
comparable to the RTC provisions for innocent spouse relief and other equitable relief,
cited above. These IRC provisions are implemented, interpreted, and made specific by
26 Code of Federal Regulations parts 1.6015-1 (procedures), 1.6015-2 (innocent spouse
relief), 1.6015-4 (equitable relief), 1.6015-5 (filing requests), and 1.6015-7 (Tax Court
review), which contain some provisions that are comparable to the provisions in
Regulations 1705.1, 4903, 5240, 5241, and 5242 discussed above. However, the Board
has determined that the proposed amendments to Regulations 1705.1, 4903, 5240, 5241,
and 5242 do not differ substantially from federal law because part 1.6015-1(a)(2) permits
a requesting spouse to submit a single request or claim for both innocent spouse relief
under part 1.6015-2 and equitable relief under part 1.6015-4, and requires the Internal
Revenue Service to consider whether a person who files such a claim is eligible for relief
under both parts. Part 1.6015-7 permits a requesting spouse to petition the Tax Court for
the review of the denial of any relief available under the procedures in part 1.6015-1,
including innocent spouse relief under part 1.6015-2 and equitable relief under part
1.6015-4. Also, the federal regulations use the terms “requesting spouse” and
“nonrequesting spouse.”
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NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS

The Board has determined that the adoption of the proposed amendments to Regulations
1705.1, 4903, 5240, 5241, and 5242 will not impose a mandate on local agencies or
school districts, including a mandate that is required to be reimbursed under part 7
(commencing with section 17500) of division 4 of title 2 of the Government Code.

NO COST OR SAVINGS TO ANY STATE AGENCY, LOCAL AGENCY, OR
SCHOOL DISTRICT

The Board has determined that the adoption of the proposed amendments to Regulations
1705.1, 4903, 5240, 5241, and 5242 will result in no direct or indirect cost or savings to
any state agency, no cost to any local agency or school district that is required to be
reimbursed under part 7 (commencing with section 17500) of division 4 of title 2 of the
Government Code, no other non-discretionary cost or savings imposed on local agencies,
and no cost or savings in federal funding to the State of California.

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY
AFFECTING BUSINESS

The Board has made an initial determination that the adoption of the proposed
amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242 will not have a
significant, statewide adverse economic impact directly affecting business, including the
ability of California businesses to compete with businesses in other states.

The adoption of the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and
5242 may affect small business.

NO COST IMPACTS TO PRIVATE PERSONS OR BUSINESSES

The Board is not aware of any cost impacts that a representative private person or
business would necessarily incur in reasonable compliance with the proposed action.

RESULTS OF THE ECONOMIC IMPACT ASSESSMENT REQUIRED BY
GOVERNMENT CODE SECTION 11346.3, SUBDIVISION (b)

The Board has determined that the proposed amendments to Regulations 1705.1, 4903,
5240, 5241, and 5242 are not a major regulation, as defined in Government Code section
11342.548 and California Code of Regulations, title 1, section 2000. Therefore, the
Board has prepared the economic impact assessment required by Government Code
section 11346.3, subdivision (b)(1), and included it in the initial statement of reasons.
The Board has determined that the adoption of the proposed amendments to Regulations
1705.1, 4903, 5240, 5241, and 5242 will neither create nor eliminate jobs in the State of
California nor result in the elimination of existing businesses nor create or expand
business in the State of California. Furthermore, the Board has determined that the
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adoption of the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and
5242 will not affect the benefits of the regulations to the health and welfare of California
residents, worker safety, or the state’s environment.

NO SIGNIFICANT EFFECT ON HOUSING COSTS

The adoption of the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and
5242 will not have a significant effect on housing costs.

DETERMINATION REGARDING ALTERNATIVES

The Board must determine that no reasonable alternative considered by it or that has been
otherwise identified and brought to its attention would be more effective in carrying out
the purpose for which the action is proposed, would be as effective and less burdensome
to affected private persons than the proposed action, or would be more cost effective to
affected private persons and equally effective in implementing the statutory policy or
other provision of law than the proposed action.

CONTACT PERSONS

Questions regarding the substance of the proposed amendments should be directed to
Bradley M. Heller, Tax Counsel IV, by telephone at (916) 323-3091, by e-mail at
Bradley.Heller@boe.ca.gov, or by mail at State Board of Equalization, Attn: Bradley
Heller, MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082.

Written comments for the Board’s consideration, notice of intent to present testimony or
witnesses at the public hearing, and inquiries concerning the proposed administrative
action should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at
(916) 445-2130, by fax at (916) 324-3984, by e-mail at Richard. Bennion@boe.ca.gov, or
by mail at State Board of Equalization, Attn: Rick Bennion, MIC:80, 450 N Street,

P.O. Box 942879, Sacramento, CA 94279-0080.

WRITTEN COMMENT PERIOD

The written comment period ends at 9:30 a.m. on September 16, 2015, or as soon
thereafter as the Board begins the public hearing regarding the adoption of the proposed
amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242 during the September
16-17, 2015, Board meeting. Written comments received by Mr. Rick Bennion at the
postal address, email address, or fax number provided above, prior to the close of the
written comment period, will be presented to the Board and the Board will consider the
statements, arguments, and/or contentions contained in those written comments before
the Board decides whether to adopt the proposed amendments to Regulations 1705.1,
4903, 5240, 5241, and 5242. The Board will only consider written comments received by
that time.
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AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF
PROPOSED REGULATION

The Board has prepared underscored and strikeout versions of the text of Regulations
1705.1, 4903, 5240, 5241, and 5242 illustrating the express terms of the proposed
amendments. The Board has also prepared an initial statement of reasons for the
adoption of the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and
5242, which includes the economic impact assessment required by Government Code
section 11346.3, subdivision (b)(1). These documents and all the information on which
the proposed amendments are based are available to the public upon request. The
rulemaking file is available for public inspection at 450 N Street, Sacramento, California.
The express terms of the proposed amendments and the initial statement of reasons are
also available on the Board’s Website at www. boe.ca.gov.

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE
SECTION 11346.8 ‘

The Board may adopt the proposed amendments to Regulations 1705.1, 4903, 5240,
5241, and 5242 with changes that are nonsubstantial or solely grammatical in nature, or
sufficiently related to the original proposed text that the public was adequately placed on
notice that the changes could result from the originally proposed regulatory action. If a
sufficiently related change is made, the Board will make the full text of the proposed
regulation, with the change clearly indicated, available to the public for at least 15 days
before adoption. The text of the resulting regulation will be mailed to those interested
parties who commented on the original proposed regulation orally or in writing or who
asked to be informed of such changes. The text of the resulting regulation will also be
available to the public from Mr. Bennion. The Board will consider written comments on
the resulting regulation that are received prior to adoption.

AVAILABILITY OF FINAL STATEMENT OF REASONS

If the Board adopts the proposed amendments to Regulations 1705.1, 4903, 5240, 5241,
and 5242, the Board will prepare a final statement of reasons, which will be made
available for inspection at 450 N Street, Sacramento, California, and available on the
Board’s Website at www. boe.ca.gov.
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Friday, July 17, 2015 7:53 AM

Alonzo, Mary Ann (Legal); Angeja, Jeff (Legal); Armenta, Christopher; Asprey, Kathryn E;
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Lynn; White, Sharon; Wiggins, Brian; Williams, Lee; Zivkovich, Robert; Zumaeta, Jaclyn
State Board of Equalization - Announcement of Regulatory Change 1705.1, 4903, 5240,
5241, 5242

The State Board of Equalization proposes to adopt amendments to Sales and Use Tax Regulation 1705.1, Innocent
Spouse or Registered Domestic Partner Relief from Liability, Special Taxes and Fees Regulation 4903, Innocent Spouse or
Registered Domestic Partner Relief from Liability, and Rules for Tax Appeals Regulations 5240, Persons Who May File,
Contents of, and Manner of Filing Requests for Innocent Spouse Relief, 5241, Acknowledgement and Review of Requests
for Innocent Spouse Relief, and 5242, Requests for Reconsideration by the Board. A public hearing regarding the
proposed amendments will be held in Room 121, 450 N Street, Sacramento, California on September 16-17, 2015.

The proposed amendments eliminate the requirement that individuals file a separate request to be considered for other

equitable relief.

To view the notice of hearing, initial statement of reasons, proposed text, and history click on the following link:

http://www.boe.ca.gov/regs/re

1705 1 4903 5240 5241 5242 2015.htm.

Questions regarding the substance of the proposed amendments should be directed to Mr. Bradley Heller, Tax Counsel
IV, at 450 N Street, MIC:82, Sacramento, CA 94279-0082, email Bradley.Heller@boe.ca.gov, telephone (916) 323-3091,

or FAX (916) 323-3387.

Written comments for the Board's consideration, notices of intent to present testimony or witnesses at the public
hearing, and inquiries concerning the proposed regulatory action should be directed to Mr. Rick Bennion, Regulations
Coordinator, telephone (916) 445-2130, fax (916) 324-3984, e-mail Richard.Bennion@boe.ca.gov or by mail to: State
Board of Equalization, Attn: Rick Bennion, MIC: 80, P.O. Box 942879-0080, Sacramento, CA 94279-0080.

Please do not reply to this message.

Board Proceedings Division, MIC:80
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Bennion, Richard

From: State Board of Equalization - Announcement of Regulatory Change
<Legal.Regulations@BOE.CA.GOV >

Sent: Friday, July 17, 2015 9:56 AM

To: BOE_REGULATIONS@LISTSERV.STATE.CA.GOV

Subject: State Board of Equalization - Announcement of Regulatory Change 1705.1, 4903, 5240,
5241, 5242

The State Board of Equalization proposes to adopt amendments to Sales and Use Tax Regulation 1705.1, Innocent
Spouse or Registered Domestic Partner Relief from Liability, Special Taxes and Fees Regulation 4903, /Innocent Spouse or
Registered Domestic Partner Relief from Liability, and Rules for Tax Appeals Regulations 5240, Persons Who May File,
Contents of, and Manner of Filing Requests for Innocent Spouse Relief, 5241, Acknowledgement and Review of Requests
for Innocent Spouse Relief, and 5242, Requests for Reconsideration by the Board. A public hearing regarding the
proposed amendments will be held in Room 121, 450 N Street, Sacramento, California on September 16-17, 2015.

The proposed amendments eliminate the requirement that individuals file a separate request to be considered for other
equitable relief.

To view the notice of hearing, initial statement of reasons, proposed text, and history click on the following link:
http://www.boe.ca.gov/regs/reg 1705 1 4903 5240 5241 5242 2015.htm.

Questions regarding the substance of the proposed amendments should be directed to Mr. Bradley Heller, Tax Counsel
IV, at 450 N Street, MIC:82, Sacramento, CA 94279-0082, email Bradley.Heller@boe.ca.gov, telephone (916) 323-3091,
or FAX (916) 323-3387.

Written comments for the Board's consideration, notices of intent to present testimony or witnesses at the public
hearing, and inquiries concerning the proposed regulatory action should be directed to Mr. Rick Bennion, Regulations
Coordinator, telephone (916) 445-2130, fax (916) 324-3984, e-mail Richard.Bennion@boe.ca.gov or by mail to: State
Board of Equalization, Attn: Rick Bennion, MIC: 80, P.O. Box 942879-0080, Sacramento, CA 94279-0080.

Please DO NOT REPLY to this message, as it was sent from an "announcement list."

Subscription Information: To unsubscribe from this list please visit the page: http://www.boe.ca.gov/aprc/index.htm

Privacy Policy Information: Your information is collected in accordance with our Privacy Policy
http://www.boe.ca.gov/info/privacyinfo.htm

Technical Problems: If you cannot view the link included in the body of this message, please contact the Board's
webmaster at webmaster@boe.ca.gov<mailto:webmaster@boe.ca.gov>
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TITLE 18. BOARD OF EQUALIZATION

The State Board of Equalization Proposes to
Adopt Amendments to
California Code of Regulations, Title 18,
Section 1705.1, Innocent Spouse or Registered
Domestic Partner Relief from Liability,
Section 4903, Innocent Spouse or Registered
Domestic Partner Relief from Liability,
Section 5240, Persons Who May File, Contents of
and Manner of Filing
Requests for Innocent Spouse Relief,
Section 5241, Acknowledgement and Review of
Requests for Innocent Spouse Relief,
and
Section 5242, Requests for Reconsideration
by the Board

NOTICE IS HEREBY GIVEN that the State Board
of Equalization (Board), pursuant to the authority
vested in it by Government Code section 15606 and
Revenue and Taxation Code (RTC) sections 7051,
8251, 9251, 11651, 30451, 32451, 38701, 40171,
41128, 43501, 45851,46601, 50152, 55301 and 60601,
proposes to adopt amendments to California Code of
Regulations, title 18, sections (Regulations) 1705.1, In-
nocent Spouse or Registered Domestic Partner Relief
from Liability, 4903, Innocent Spouse or Registered
Domestic Partner Relief from Liability, 5240, Persons
Who May File, Contents of, and Manner of Filing Re-
quests for Innocent Spouse Relief, 5241, Acknowledge-
ment and Review of Requests for Innocent Spouse Re-
lief, and 5242, Requests for Reconsideration by the
Board. The proposed amendments make the Board’s
administration of the RTC provisions for innocent
spouse relief and other equitable relief (cited below)
more efficient by providing for the filing of one request
for innocent spouse relief, the review of that request by
the Board’s Offer in Compromise Section to determine
if either innocent spouse relief or other equitable relief
is warranted at the same time, and the ability to request
reconsideration from the Board if an individual request-
ing relief is not granted either innocent spouse reliet or
other equitable relief from all the liabilities in his or her
request.

The proposed amendments also replace all of Regula-
tions 1705.1’s and 4903’s references to “claims,”
“claiming spouse,” and “nonclaiming spouse” with ref-
erences to “requests,” “requesting spouse,” and “non—
requesting spouse,” respectively, so that Regulations
1705.1, 4903, and 5241 use consistent and accurate ter-
minology. The proposed amendments make minor
grammatical and formatting changes to renumbered
subdivisions (g) and (h) in Regulations 1705.1 and

4903, delete the cross—reterences to specific subdivi-
sions in Regulations 1705.1 and 4903 from Regulations
5240 and 5242 because the specific subdivision refer-
ences are not necessary, add an inadvertently omitted
“s” to the end of Qil Spill Response, Prevention and Ad-
ministration “Fee” in Regulation 5240, subdivision (a),
and revise the reference to Regulation 5241, subdivi-
sion (d), present in subdivision (c) of Regulation 5242
so that it refers to Regulation 5241, subdivision (c).
And, the proposed amendments add references to RTC
sections 60601 and 60210.5 to Regulations 5240s,
5241’s, and 5242’s authority and reference notes, re-
spectively, to address omissions from prior amend-
ments to the regulations.

PUBLIC HEARING

The Board will conduct a meeting in Room 121, at
450 N Street, Sacramento, California, on September
16-17, 2015. The Board will provide notice of the
meeting to any person who requests that notice in writ-
ing and make the notice, including the specific agenda
for the meeting, available on the Board’s Website at
www.boe,cq.gov at least 10 days in advance of the
meeting.

A public hearing regarding the proposed regulatory
action will be held at 9:30 a.m. or as soon thereatter as
the matter may be heard on September 16-17, 2015. At
the hearing, any interested person may present or sub-
mit oral or written statements, arguments, or conten-
tions regarding the adoption of the proposed amend-
ments to Regulations 1705.1, 4903, 5240, 5241, and
5242.

AUTHORITY
Regulation 1705.1: RTCsection 7051
Regulation 4903: RTC sections 8251, 9251,
11651, 30451, 32451,
38701, 40171, 41128,
43501, 45851, 46601,

50152, 55301, and 60601

Regulations 5240-5242: Government Code section
15606; and RTC sections
7051, 8251, 9251, 30451,

32451, 38701, 40171,
41128, 43501, 45851,
46601, 50152, 55301, and
60601

REFERENCE

RTC sections 6066, 6067,
6456 and 6901-6908; and

Regulation 1705.1:
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Family Code sections 297
and 297.5

RTC  sections
8101-8131,
9151-9156,
11551-115855,
30361-30384,
32401-32407,
38601-38607,
4011140117, 41099,
41100-41106, 43159.1,
43159.2, 4345143456,
45158, 45651-45656,
46159, 46501-46507,
50112.6, 50139-50142.2,
55045.1, 55221-55226,
60210.5, and 60501-60512;
and Family Code sections
297,297.5,and 308

RTC sections 6456, 7202,
7203, 7261, 7262, 7270,
7657.5, 8880, 30285, 32258,
38454.5, 40105, 41099,
43159.1, 43159.2, 45158,
46159, 50112.6, 55045.1,
and 60210.5

Regulation 4903: 7657.5,
8880,
11408.5,
30285,
32258,
38454.5,

40103,

Regulation 5240-5242:

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

Summary of Existing Laws and Regulations

~ In 1993, section 6456 was added to the RTC by As-
sembly Bill No. 1288 (Stats. 1993, ch. 181) to authorize

the Board to prescribe regulations under which a spouse

may be relieved of a liability under the Sales and Use

Tax Law (RTC, § 6001 etseq.)if:

e  The liability is due to an understatement of tax that
is attributable to the other spouse;

e  The spouse being relieved did not know of and had
no reason to know of the understatement; and

e [t is inequitable to hold the spouse being relieved

liable for the tax attributable to the
understatement, taking into account whether the
spouse being relieved significantly benefited
directly or indirectly from the liability, and taking
into account all other facts and circumstances.

The Board subsequently adopted Regulation 1705.1
in 1997 to implement, interpret, and make specific RTC
section 6456. As relevant here, Regulation 1705.1 cur-
rently requires a spouse to file a “written request for re-
liet” to be considered for innocent spouse reliet under
section 6456, subdivision (a). Also, Regulation 1705.1
currently refers to a spouse that has filed such a request

1202

as a “claiming spouse” and refers to the spouse of an in-
dividual requesting innocent spouse relief as the “non-
claiming spouse.”

In 2000, subdivision (f) was added to RTC section
6456 by Assembly Bill No. 2898 (Stats. 2000, ch. 1052)
to authorize the Board to prescribe regulations under
which a spouse may be relieved of a liability for any tax
or deficiency for which “innocent spouse relief’ is not
available under RTC section 6456, subdivision (a). Un-
der RTC section 6456, subdivision (f), such relief may
be granted if, after taking into account all the facts and
circumstances, the Board determines it is inequitable to
hold the spouse liable for the tax or deficiency (or any
portion thereot). The Board subsequently added subdi-
vision (h) to Regulation 1705.1 in 2001 to implement
RTCsection 6456, subdivision (f)’s provisions for other
“equitable relief.” As relevant here, Regulation 1705.1,
subdivision (h) currently requires a spouse to file a re-
quest for equitable relief within the applicable statute of
limitations to be considered for equitable relief under
RTC section 6456, subdivision (f). In addition, in 2006,
the name of Regulation 1705.1 was updated to include
“Registered Domestic Partners,” and subdivision (j)
was added to Regulation 1705.1 to explain that on and
atter January 1, 2005, registered domestic partners have
the same rights to relief under RTC section 6456 and
Regulation 1705.1 as spouses and all further references
to “spouses” herein include registered domestic part-
ners, unless otherwise noted.

In 2007, the Board adopted the Rules for Tax Appeals
(Cal. Code Regs., tit. 18, § (Reg.) 5000 et seq.) to pro-
vide regulations governing the administrative and ap-
pellate review processes for all of the tax and fee pro-
grams administered by the Board. (Reg. 5000, State-
ment of Intent; Title of Division.) Regulations 5240,
5241, and 5242 were included in the Rules for Tax Ap-
peals to provide specific procedures for the Board’s re-
view of requests for innocent spouse relief and other eq-
uitable relief under RTCsection 6456.

Regulation 5240 currently provides for the filing of a
request for innocent spouse relief with the Board’s Of-
fer in Compromise Section. Subdivisions (a) through
(c) of Regulation 5241 currently provide for the ac-
knowledgement, review, and grant or denial of a request
for innocent spouse reliet by the Board’s Offer in Com-
promise Section. If a request for innocent spouse relief
is denied and it appears the individual who requested in-
nocent spouse relief may be eligible for other equitable
relief, then subdivisions (c) and (d) of Regulation 5241
also currently provide for the Offer in Compromise
Sectionto:

e  Send the individual a questionnaire and financial
statement to complete and return to request other
equitable relief; and
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e  Review the individual’s completed questionnaire
and financial statement to determine if other
equitable relief is warranted.

Regulation 5242 currently provides that if a request
for other equitable relief is denied, then the individual
requesting relief may request that the denial be recon-
sidered by the Board at a Board hearing,.

In 2007, the Legislature enacted Assembly Bill No.
1748 (Stats. 2007, ch. 342), which added 15 sections to
the RTC to authorize the Board to prescribe regulations
providing for innocent spouse relief and other equitable
reliet from liabilities imposed under the Motor Vehicle
Fuel Tax Law (RTC, § 7657.5), Use Fuel Tax Law
(RTC, § 8880), Private Railroad Car Tax Law (RTC,
§ 11408.5), Cigarette and Tobacco Products Tax Law
(RTC, § 30285), Alcoholic Beverage Tax Law (RTC,
§ 32258), Timber Yield Tax Law (RTC, § 38454.5),
Energy Resources Surcharge Law (RTC, §40105),
Emergency Telephone Users Surcharge Law (RTC,
§ 41099), Hazardous Substances Tax Law (RTC,
§§ 43159.1, 43159.2), Integrated Waste Management
Fee Law (RTC, § 45158), Oil Spill Response, Preven-
tion and Administration Fees Law (RTC, § 46159), Un-
derground Storage Tank Maintenance Fee Law (RTC,
§ 50112.6), Fee Collection Procedures Law (RTC,
§ 55045.1), and Diesel Fuel Tax Law (RTC,
§ 60210.5), effective January 1, 2008. The Board
adopted Regulation 4903 in 2010 to implement, inter-
pret, and make specific its authority to grant innocent
spouse relief and other equitable relief to taxpayers and
feepayers (hereafter collectively “taxpayers™) under
these 14 additional tax and fee laws. Regulation 4903
generally incorporates the same provisions as Regula-
tion 1705.1, including provisions regarding registered
domestic partners. As relevant here, Regulation 4903
currently requires a spouse to file a “written request for
reliet” to be considered for innocent spouse relief, and it
refers to a spouse that has filed such a request as a
“claiming spouse” and refers to the spouse of an indi-
vidual who is requesting innocent spouse relief as the
“nonclaiming spouse.” Regulation 4903 also currently
requires a spouse to file a request for equitable relief
within the applicable statute of limitations to be consid-
ered for equitable relief.

In addition, the Board added Regulation 4903 to
chapter 9.9, Special Taxes Administration—
Miscellaneous, of division 2 of title 18 of the California
Code of Regulations because it applies to liabilities in-
curred under all 14 of the special tax and fee laws listed
above. Therefore, when the Board adopted Regulation
4903, the Board also adopted Regulations 1004, 1032,
1124.1, 1249, 1336, 1422.1, 2251, 2303.1, 2433, 2571,
3022, 3302.1, 3502.1, and 4106, which are also entitled
Innocent Spouse or Registered Domestic Partner Relief

from Liability. These cross—referencing regulations are
located in other chapters in divisions 1 and 2 of title 18
that correspond with each of the special tax and fee laws
listed above, and they currently direct taxpayers to the
operative provisions in Regulation 4903.

In 2013, the Board adopted amendments to make
Rules for Tax Appeals Regulations 5240, 5241, and
5242 applicable to the filing and review of all the re-
quests for innocent spouse relief and other equitable re-
lief governed by Regulation 4903, except requests filed
under the Private Railroad Car Tax Law. This is because
Regulations 5240, 5241, and 5242 are contained in
chapter 2 of the Rules for Tax Appeals, which does not
apply to Private Railroad Car Tax appeals. Also, as rele-
vant here, Regulation 5240, subdivision (a), currently
provides for the filing of requests for innocent spouse
relief from taxes imposed under the “Diesel Fuel Tax
Law” and Regulations 5240, 5241, and 5242 currently
contain cross references to specific subdivisions in
Regulations 1705.1 and 4903.

Effects, Objectives, and Benefits of the Proposed
Amendments
In order to receive innocent spouse relief or other eq-
uitable relief from a specific tax or fee liability, a spouse
must establish that it would be “inequitable” to hold that
spouse liable for such amount under the applicable facts
and circumstances. As a result, Board staff determined
that it would be easier for taxpayers and more efficient
tor the Board if a taxpayer could file one request for re-
liet in order to be considered for both innocent spouse
relief and other equitable relief at the same time. Board
statf also determined that there was an administrative
issue because Regulations 1705.1, 4903, 5240, 5241,
and 5242, collectively, provide for the initial filing and
review of a taxpayer’s request for innocent spouse re-
liet, the subsequent tiling and review of the taxpayer’s
request for other equitable relief only after the taxpay-
er’s request for innocent spouse relief is denied, and the
regulations only permit a taxpayer to request reconsid-
eration from the Board if the taxpayer is denied other
equitable relief. Therefore, Board staff prepared a Chiet
Counsel Memorandum dated May 6, 2015, which rec-
ommended that the Board address the administrative
issue by:
¢ Amending Regulations 1705.1 and 4903 so that
they no longer require a spouse to file a separate
request for equitable relief;

e  Amending Regulations 1705.1, 4903, and 5241 so
that they require the Board to consider a spouse
who files a request for innocent spouse relief for
both innocent spouse relief and other equitable
relief;
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e  Amending Regulation 5241 so that it requires the
Offer in Compromise Section to send a spouse a
“questionnaire and financial statement to
complete and return” with the letter
acknowledging his or her request for innocent
spouse relief so that the Offer in Compromise
Section can still obtain the information needed to
determine whether other equitable relief is
warranted;

e  Amending Regulation 5241 so that it requires the
Offer in Compromise Section to provide a spouse
with instructions about how to request
reconsideration in the event relief is initially
denied; and

e  Amending Regulation 5242 so that a spouse can
request reconsideration from the Board if the Offer
in Compromise Section denies both innocent
spouse relief and other equitable relief as to any
liability included in his or her request for innocent
spouse relief.

In addition, spouses file “requests,” not claims, forin-
nocent spouse relief under Regulations 1705.1, 4903,
and 5240, and Regulation 5241 currently uses the se-
mantically correct phrase “non-requesting spouse” to
refer to the spouse of an individual who is requesting in-
nocent spouse relief. However, Regulations 1705.1 and
4903 generally refer to “requests” as “claims,” a spouse
requesting relief as a “claiming spouse,” and the spouse
of an individual who is requesting relief as a “nonclaim-
ing spouse.” Therefore, in the May 6, 2015, Chief
Counsel Memorandum, Board staff recommended ad-
dressing these minor inconsistencies by replacing all of
Regulations 1705.1’s and 4903’s references to
“claims,” “claiming spouse,” and “nonclaiming
spouse” with references to “requests,” “requesting
spouse,” and “non-requesting spouse,” respectively, so
that Regulations 1705.1, 4903, and 5241 use consistent
and accurate terminology.

Moreover, in the May 6, 2015, Chief Counsel Memo-
randum, Board statf reccommended that the Board make
minor grammatical and formatting changes to renum-
bered subdivisions (g) and (h) in Regulations 1705.1
and 4903. Board statf also recommended that the Board
delete the cross—references to specific subdivisions in
Regulations 1705.1 and 4903 from Regulations 5240
and 5242 because the specific subdivisions have been
renumbered and it is not necessary to specifically refer
to the subdivisions to understand the meaning of Regu-
lations 5240’s and 5242’s cross-references to Regula-
tions 1705.1 and 4903. Board staff further recom-
mended that the Board added an inadvertently omitted
“s” to the end of Oil Spill Response, Prevention and Ad-
ministration “Fee” in Regulation 5240, subdivision (a).
Board staff additionally recommended revising the ref-

erence to Regulation 5241, subdivision (d), present in
subdivision (c) of Regulation 5242 so that it refers to
Regulation 5241, subdivision (c).

Board staff submitted the May 6, 2015, Chiet Coun-
sel Memorandum to the Board for consideration during
its May 27, 2015, meeting and, during the meeting, the
Board Members unanimously voted to propose the
amendments to Regulations 1705.1, 4903, 5240, 5241,
and 5242 recommended by staff, although Chairman
Jerome Horton was absent and did not vote. The Board
determined that the proposed amendments are reason-
ably necessary to have the effect and accomplish the ob-
jectives of addressing the administrative issue reterred
to above, ensuring that Regulations 1705.1, 4903, and
5241 use consistent and accurate terminology, and
clearly and efficiently administering the RTC provi-
sions for innocent spouse relief and other equitable
relief, cited above.

Prior to publishing this notice for the proposed
amendments the Board authorized on May 27, 2015,
Board staff realized that the Board inadvertently
omitted references to RTC section 60601, which autho-
rizes the Board to adopt regulations to implement, inter-
pret, and make specific the provisions of the Diesel Fuel
Tax Law, from the 2013 amendments to Regulations
524(’s, 5241’s, and 5242’s authority notes. And, the
Board also inadvertently omitted references to RTC
section 60210.5, which authorizes the Board to pre-
scribe regulations providing for innocent spouse relief
and other equitable relief from liabilities imposed under
the Diesel Fuel Tax Law, from the 2013 amendments to
Regulations 5240’s, 5241’s, and 5242’s reference notes.
Therefore, the Board has also included references to
RTC sections 60601 and 60210.5 in the proposed
amendments to Regulations 5240’s, 5241’s, and 5242’s
authority and reference notes, respectively, which were
not discussed in the May 6, 2015, Chief Counsel Memo-
randum, because the Board has determined that these
additional amendments are reasonably necessary to
have the effect and accomplish the objective of addres-
sing the Board’s prior omissions from the 2013
amendments.

The Board has performed an evaluation of whether
the proposed amendments to Regulations 1705.1, 4903,
5240, 5241, and 5242 are inconsistent or incompatible
with existing state regulations and determined that the
proposed amendments are not inconsistent or incom-
patible with existing state regulations. This is because
Regulations 1004, 1032, 1124.1, 1249, 1336, 1422.1,
1705.1, 2251, 2303.1, 2433, 2571, 3022, 3302.1,
3502.1, 4106, 4903, 5240, 5241, and 5242 are the only
state regulations that specifically implement, interpret,
and make specific the RTC provisions for innocent
spouse relief and other equitable relief, cited above.
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Regulations 1004, 1032, 1124.1, 1249, 1336, 1422.1,
2251, 2303.1, 2433, 2571, 3022, 3302.1, 3502.1, and
4106 primarily cross—reference and direct taxpayers to
the operative provisions in Regulation 4903. The pro-
posed amendments will ensure that Regulations
1705.1, 4903, and 5241 use consistent and accurate ter-
minology. And, the Board’s evaluation of Regulations
1004, 1032, 1124.1, 1249, 1336, 1422.1, 1705.1, 2251,
2303.1, 2433, 2571, 3022, 3302.1, 3502.1, 4106, 4903,
5240,5241, and 5242 did not reveal any inconsistencies
between the regulations that are not being addressed in
the proposed amendments.

In addition, Internal Revenue Code (IRC) section
6015(26 U.S.C. § 6015) currently contains some provi-
sions providing relief from joint income tax liabilities
that are comparable to the RT'C provisions for innocent
spouse relief and other equitable relief, cited above.
These IRC provisions are implemented, interpreted,
and made specific by 26 Code of Federal Regulations
parts 1.6015-1 (procedures), 1.6015-2 (innocent
spouse relief), 1.6015-4 (equitable relief), 1.6015-5
(filing requests), and 1.6015-7 (Tax Court review),
which contain some provisions that are comparable to
the provisions in Regulations 1705.1, 4903, 5240,
5241, and 5242 discussed above. However, the Board
has determined that the proposed amendments to Regu-
lations 1705.1, 4903, 5240, 5241, and 5242 do not differ
substantially from federal law because part
1.6015-1(a)(2) permits a requesting spouse to submit a
single request or claim for both innocent spouse relief
under part 1.6015-2 and equitable relief under part
1.6015—4, and requires the Internal Revenue Service to
consider whether a person who files such a claim is eli-
gible for relief under both parts. Part 1.6015-7 permits a
requesting spouse to petition the Tax Court for the re-
view of the denial of any relief available under the pro-
cedures in part 1.6015-1, including innocent spouse re-
lief under part 1.6015-2 and equitable relief under part
1.6015-4. Also, the federal regulations use the terms
“requesting spouse” and “nonrequesting spouse.”

NO MANDATE ON LOCAL AGENCIES AND
SCHOOL DISTRICTS

The Board has determined that the adoption of the
proposed amendments to Regulations 1705.1, 4903,
5240, 5241, and 5242 will not impose a mandate on lo-
cal agencies or school districts, including a mandate
that is required to be reimbursed under part 7 (com-
mencing with section 17500) of division 4 of title 2 of
the Government Code.

NO COST OR SAVINGS TO ANY STATE
AGENCY, LOCAL AGENCY, OR
SCHOOL DISTRICT

The Board has determined that the adoption of the
proposed amendments to Regulations 1705.1, 4903,
5240, 5241, and 5242 will result in no direct or indirect
cost or savings to any state agency, no cost to any local
agency or school district that is required to be reim-
bursed under part 7 (commencing with section 17500)
of division 4 of title 2 of the Government Code, no other
non—discretionary cost or savings imposed on local
agencies, and no cost or savings in federal funding to the
State of California.

NO SIGNIFICANT STATEWIDE ADVERSE
ECONOMIC IMPACT DIRECTLY
AFFECTING BUSINESS

The Board has made an initial determination that the
adoption of the proposed amendments to Regulations
1705.1, 4903, 5240, 5241, and 5242 will not have a sig-
nificant, statewide adverse economic impact directly
affecting business, including the ability of California
businesses to compete with businesses in other states.

The adoption of the proposed amendments to Regula-
tions 1705.1, 4903, 5240, 5241, an 5242 may affect
small business.

NO COST IMPACTS TO PRIVATE PERSONS
OR BUSINESSES

The Board is not aware of any cost impacts that a rep-
resentative private person or business would necessari-
ly incur in reasonable compliance with the proposed
action.

RESULTS OF THE ECONOMIC IMPACT
ASSESSMENT REQUIRED BY GOVERNMENT
CODE SECTION 11346.3, SUBDIVISION (b)

The Board has determined that the proposed amend-
ments to Regulations 1705.1, 4903, 5240, 5241, and
5242 are not a major regulation, as defined in Govern-
ment Code section 11342.548 and California Code of
Regulations, title 1, section 2000. Therefore, the Board
has prepared the economic impact assessment required
by Government Code section 11346.3, subdivision
(b)(1), and included it in the initial statement of reasons.
The Board has determined that the adoption of the pro-
posed amendments to Regulations 1705.1, 4903, 5240,
5241, and 5242 will neither create nor eliminate jobs in
the State of California nor result in the elimination of

1205



CALIFORNIA REGULATORY NOTICE REGISTER 2015, VOLUME NO. 29-Z

existing businesses nor create or expand business in the
State of California. Furthermore, the Board has deter-
mined that the adoption of the proposed amendments to
Regulations 1705.1, 4903, 5240, 5241, and 5242 will
not affect the benefits of the regulations to the health
and welfare of California residents, worker safety, or
the state’s environment.

NO SIGNIFICANT EFFECT ON
HOUSING COSTS

The adoption of the proposed amendments to Regula-
tions 1705.1, 4903, 5240, 5241, and 5242 will not have
asignificantetfect on housing costs.

DETERMINATION REGARDING
ALTERNATIVES

The Board must determine that no reasonable alterna-
tive considered by it or that has been otherwise identi-
fied and brought to its attention would be more effective
in carrying out the purpose tor which the action is pro-
posed, would be as etfective and less burdensome to af-
fected private persons than the proposed action, or
would be more cost—effective to affected private per-
sons and equally eftective in implementing the statuto-
ry policy or other provision of law than the proposed
action.

CONTACT PERSONS

Questions regarding the substance of the proposed
amendments should be directed to Bradley M. Heller,
Tax Counsel IV, by telephone at (916) 323-3091, by e—
mail at Bradley.Heller@boe.ca.gov, or by mail at State
Board of Equalization, Attn: Bradley Heller, MIC:82,
450 N Street, P.O. Box 942879, Sacramento, CA
94279-0082.

Written comments for the Board’s consideration, no-
tice of intent to present testimony or witnesses at the
public hearing, and inquiries concerning the proposed
administrative action should be directed to Mr. Rick
Bennion, Regulations Coordinator, by telephone at
(916)445-2130, by fax at (916) 324-3984, by e—mail at
Richard.Bennion(@boe.ca.gov, or by mail at State
Board of Equalization, Attn: Rick Bennion, MIC:80,
450 N Street, P.O. Box 942879, Sacramento, CA
94279-0080.

WRITTEN COMMENT PERIOD

The written comment period ends at 9:30 a.m. on
September 16, 2015, or as soon thereafter as the Board
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begins the public hearing regarding the adoption of the
proposed amendments to Regulations 1705.1, 4903,
5240, 5241, and 5242 during the September 16-17,
2015, Board meeting. Written comments received by
Mr. Rick Bennion at the postal address, email address,
or tax number provided above, prior to the close of the
written comment period, will be presented to the Board
and the Board will consider the statements, arguments,
and/or contentions contained in those written com-
ments before the Board decides whether to adopt the
proposed amendments to Regulations 1705.1, 4903,
5240, 5241, and 5242. The Board will only consider
written comments received by that time.

AVAILABILITY OF INITIAL STATEMENT OF
REASONS AND TEXT OF
PROPOSED REGULATION

The Board has prepared underscored and strikeout
versions of the text of Regulations 1705.1, 4903, 5240,
5241, and 5242 illustrating the express terms of the pro-
posed amendments. The Board has also prepared anini-
tial statement of reasons for the adoption of the pro-
posed amendments to Regulations 1705.1, 4903, 5240,
5241, and 5242, which includes the economic impact
assessment required by Government Code section
11346.3, subdivision (b)(1). These documents and all
the information on which the proposed amendments are
based are available to the public upon request. The rule-
making file is available for public inspection at 450 N
Street, Sacramento, California. The express terms of
the proposed amendments and the initial statement of
reasons are also available on the Board’s Website at

www.boe.ca.gov.

SUBSTANTIALLY RELATED CHANGES
PURSUANT TO GOVERNMENT CODE
SECTION 11346.8

The Board may adopt the proposed amendments to
Regulations 1705.1, 4903, 5240, 5241, and 5242 with
changes that are nonsubstantial or solely grammatical
in nature, or sufficiently related to the original proposed
text that the public was adequately placed on notice that
the changes could result from the originally proposed
regulatory action. If a sufficiently related change is
made, the Board will make the full text of the proposed
regulation, with the change clearly indicated, available
to the public for at least 15 days before adoption. The
text of the resulting regulation will be mailed to those
interested parties who commented on the original pro-
posed regulation orally or in writing or who asked to be
informed of such changes. The text of the resulting reg-
ulation will also be available to the public from Mr.
Bennion. The Board will consider written comments on
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the resulting regulation that are received prior to
adoption.

AVAILABILITY OF FINAL STATEMENT
OF REASONS

If the Board adopts the proposed amendments to Reg-
ulations 1705.1, 4903, 5240, 5241, and 5242, the Board
will prepare a final statement of reasons, which will be
made available for inspection at 450 N Street, Sacra-
mento, California, and available on the Board’s Website
atwww.boe.ca.gov,

TITLE MPP. DEPARTMENT OF
SOCIAL SERVICES

NOTICE OF PROPOSED CHANGES IN
REGULATIONS OF THE CALIFORNIA
DEPARTMENT OF SOCIAL SERVICES (CDSS)

ITEM#1 AB 74 CalWORKSs Regulations Changes

The CDSS hereby gives notice of the proposed regu-
latory action(s) described below. Any person interested
may present statements or arguments orally or in writ-
ing relevant to the proposed regulations at a public hear-
ing to be held on September 2, 2015, at the following
address:

Office Building # 8
744 P St., Room 103
Sacramento, California

The public hearing will convene at 10:00 a.m. and
will remain open only as long as attendees are present-
ing testimony. The purpose of the hearing is to receive
public testimony, not to engage in debate or discussion.
The Department will adjourn the hearing immediately
following the completion of testimony presentations.
The above—referenced facility is accessible to persons
with disabilities. If you are in need of a language inter-
preter at the hearing (including sign language), please
notify the Department at least two weeks prior to the
hearing.

Statements or arguments relating to the proposals
may also be submitted in writing, e-~mail or by facsimile
to the address/number listed below. All comments must
be received by 5:00 p.m. on September 2, 2015.

Following the public hearing CDSS may thereatter
adopt the proposals substantially as described below or
may modify the proposals if the modifications are suffi-
ciently related to the original text. With the exception of
nonsubstantive, technical or grammatical changes, the
tull text of any modified proposal will be available for
15 days prior to its adoption to all persons who testify or

submit written comments during the public comment
period and all persons who request notification. Please
address requests for regulations as modified to the
agency representative identitied below.

Copies of the express terms of the proposed regula-
tions and the Initial Statement of Reasons are available
from the office listed below. This notice, the Initiai
Statement of Reasons and the text of the proposed regu-
lations are available on the internet at
http://www.dss.cahwnet.gov/ord. Additionally, all the
information which the Department considered as the
basis for these proposed regulations (i.e., rulemaking
file) is available for public reading/perusal at the ad-
dress listed below.

Following the public hearing, copies of the Final
Statement of Reasons will be available trom the office
listed below:

CONTACT

Ofttice of Regulations Development
California Department of Social Services
744 P Street, MS 8-4-192

Sacramento, California 95814
TELEPHONE: (916) 657-2586
FACSIMILE: (916) 654-3286

E-MAIL: ord(@dss.ca.gov

CHAPTERS

CDSS Manual of Policies and Procedures (MPP),
Eligibility and Assistance Standards Manual, Chapter
41-400 (Deprivation of Parental Support or Care), Sec-
tion 41-440 (Unemployed Parent Program); Chapter
42-700 (Weltare-to—Work), Sections 42-711 (Wel-
fare-to—Work Participation Requirements) 42-716
(Welfare—to—Work Activities) and 42—749 (Family Sta-
bilization); and Chapter 44-200 (AU Composition and
Need) Section 44-207 (Income Eligibility).

INFORMATIVE DIGEST/POLICY STATEMENT
OVERVIEW

Assembly Bill (AB) 74 (Chapter 21, Statutes 0t 2013)
made substantial changes to the California Work Op-
portunity and Responsibility to Kids (CalWORKs)
Welfare—to—Work Program requirements that were ef-
fective January 1, 2014. The CalWORKs Welfare-to~
Work Program is the employment and training compo-
nent of CalWORKSs which is funded, in part, by the fed-
eral Temporary Assistance for Needy Families (TANF)
block grant.

Federal welfare reform enacted the TANF Program
through the Personal Responsibility and Work Oppor-

1207


mailto:ord@dss.ca.gov
http://www.dss.cahwnet.gov/ord
http:www.boe.ca.gov

STATE OF CALIFORNIA

STATE BOARD OF EQUALIZATION
i0 N STREET, SACRAMENTO, CALIFORNIA

-...»Q BOX 942879, SACRAMENTO, CALIFORNIA 94278-80

916-445-2130 & FAX 916-324-3984
www.boe.ca.gov

SEN. GEORGE RUNNER (RET.)
First District, Lancaster

FIONA MA, CPA
Second District, San Francisco

JEROME E. HORTON

Third District, Los Angeies County

DIANE L. HARKEY
Fourth District, Orange County

BETTY T. YEE
State Controller

CYNTHIA BRIDGES
Executive Director

July 17, 2015
To Interested Parties:
Notice of Proposed Regulatory Action

The State Board of Equalization Proposes to Adopt Amendments to
California Code of Regulations, Title 18,

Section 1705.1, Innocent Spouse or Registered Domestic Partner Relief from
Liability, Section 4903, Innocent Spouse or Registered Domestic Partner Relief
Jrom Liability, Section 5240, Persons Who May File, Contents of, and Manner
of Filing Requests for Innocent Spouse Relief, Section 5241, Acknowledgement
and Review of Requests for Innocent Spouse Relief, and Section 5242, Requests

Jfor Reconsideration by the Board

NOTICE IS HEREBY GIVEN that the State Board of Equalization (Board), pursuant to the
authority vested in it by Government Code section 15606 and Revenue and Taxation Code
(RTC) sections 7051, 8251, 9251, 11651, 30451, 32451, 38701, 40171, 41128, 43501, 45851,
46601, 50152, 55301 and 60601, proposes to adopt amendments to California Code of
Regulations, title 18, sections (Regulations) 1705.1, Innocent Spouse or Registered Domestic
Partner Relief from Liability, 4903, Innocent Spouse or Registered Domestic Partner Relief from
Liability, 5240, Persons Who May File, Contents of, and Manner of Filing Requests for Innocent
Spouse Relief, 5241, Acknowledgement and Review of Requests for Innocent Spouse Relief, and
5242, Requests for Reconsideration by the Board. The proposed amendments make the Board’s
administration of the RTC provisions for innocent spouse relief and other equitable relief (cited
below) more efficient by providing for the filing of one request for innocent spouse relief, the
review of that request by the Board’s Offer in Compromise Section to determine if either
innocent spouse relief or other equitable relief is warranted at the same time, and the ability to
request reconsideration from the Board if an individual requesting relief is not granted either
innocent spouse relief or other equitable relief from all the liabilities in his or her request.

The proposed amendments also replace all of Regulations 1705.1°s and 4903’s references to
“claims,” “claiming spouse,” and “nonclaiming spouse” with references to “requests,”
“requesting spouse,” and “non-requesting spouse,” respectively, so that Regulations 1705.1,
4903, and 5241 use consistent and accurate terminology. The proposed amendments make
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minor grammatical and formatting changes to renumbered subdivisions (g) and (h) in
Regulations 1705.1 and 4903, delete the cross-references to specific subdivisions in Regulations
1705.1 and 4903 from Regulations 5240 and 5242 because the specific subdivision references
are not necessary, add an inadvertently omitted “s” to the end of Oil Spill Response, Prevention
and Administration “Fee” in Regulation 5240, subdivision (a), and revise the reference to
Regulation 5241, subdivision (d), present in subdivision (c) of Regulation 5242 so that it refers
to Regulation 5241, subdivision (c). And, the proposed amendments add references to RTC
sections 60601 and 60210.5 to Regulations 5240°s, 5241’s, and 5242’s authority and reference
notes, respectively, to address omissions from prior amendments to the regulations.

PUBLIC HEARING

The Board will conduct a meeting in Room 121, at 450 N Street, Sacramento, California, on
September 16-17, 2015. The Board will provide notice of the meeting to any person who
requests that notice in writing and make the notice, including the specific agenda for the meeting,
available on the Board’s Website at www.boe.ca.gov at least 10 days in advance of the meeting.

A public hearing regarding the proposed regulatory action will be held at 9:30 a.m. or as soon
thereafter as the matter may be heard on September 16-17, 2015. At the hearing, any interested
person may present or submit oral or written statements, arguments, or contentions regarding the
adoption of the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242.

AUTHORITY
Regulation 1705.1: RTC section 7051
Regulation 4903: RTC sections 8251, 9251, 11651, 30451, 32451, 38701, 40171,

41128, 43501, 45851, 46601, 50152, 55301, and 60601

Regulations 5240-5242: Government Code section 15606; and RTC sections 7051, 8251,
9251, 30451, 32451, 38701, 40171, 41128, 43501, 45851, 46601,
50152, 55301, and 60601

REFERENCE

Regulation 1705.1: RTC sections 6066, 6067, 6456 and 6901-6908; and Family Code
sections 297 and 297.5

Regulation 4903: RTC sections 7657.5, 8101-8131, 8880, 9151-9156, 11408.5,

11551-11555, 30285, 30361-30384, 32258, 32401-32407, 38454.5,
38601-38607, 40105, 40111-40117, 41099, 41100-41106, 43159.1,
43159.2, 43451-43456, 45158, 45651-45656, 46159, 46501-46507,
50112.6, 50139-50142.2, 55045.1, 55221-55226, 60210.5, and
60501-60512; and Family Code sections 297, 297.5, and 308
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Regulation 5240-5242: RTC sections 6456, 7202, 7203, 7261, 7262, 7270, 7657.5, 8880,
30285, 32258, 38454.5, 40105, 41099, 43159.1, 43159.2, 45158,
46159, 50112.6, 55045.1, and 60210.5

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

Summary of Existing Laws and Regulations

In 1993, section 6456 was added to the RTC by Assembly Bill No. 1288 (Stats. 1993, ch. 181) to
authorize the Board to prescribe regulations under which a spouse may be relieved of a liability
under the Sales and Use Tax Law (RTC, § 6001 et seq.) if:

. The liability is due to an understatement of tax that is attributable to the other
spouse; '

. The spouse being relieved did not know of and had no reason to know of the
understatement; and

° It is inequitable to hold the spouse being relieved liable for the tax attributable to

the understatement, taking into account whether the spouse being relieved significantly
benefited directly or indirectly from the liability, and taking into account all other facts
and circumstances.

The Board subsequently adopted Regulation 1705.1 in 1997 to implement, interpret, and make
specific RTC section 6456. As relevant here, Regulation 1705.1 currently requires a spouse to file
a “written request for relief” to be considered for innocent spouse relief under section 6456,
subdivision (a). Also, Regulation 1705.1 currently refers to a spouse that has filed such a request
as a “claiming spouse” and refers to the spouse of an individual requesting innocent spouse relief
as the “nonclaiming spouse.”

In 2000, subdivision (f) was added to RTC section 6456 by Assembly Bill No. 2898 (Stats. 2000,
ch. 1052) to authorize the Board to prescribe regulations under which a spouse may be relieved of
a liability for any tax or deficiency for which “innocent spouse relief” is not available under RTC
section 6456, subdivision (a). Under RTC section 6456, subdivision (f), such relief may be granted
if, after taking into account all the facts and circumstances, the Board determines it is inequitable to
hold the spouse liable for the tax or deficiency (or any portion thereof). The Board subsequently
added subdivision (h) to Regulation 1705.1 in 2001 to implement RTC section 6456, subdivision
(f)’s provisions for other “equitable relief.” As relevant here, Regulation 1705.1, subdivision (h)
currently requires a spouse to file a request for equitable relief within the applicable statute of
limitations to be considered for equitable relief under RTC section 6456, subdivision (f). In
addition, in 2006, the name of Regulation 1705.1 was updated to include “Registered Domestic
Partners,” and subdivision (j) was added to Regulation 1705.1 to explain that on and after
January 1, 2005, registered domestic partners have the same rights to relief under RTC section
6456 and Regulation 1705.1 as spouses and all further references to “spouses™ herein include
registered domestic partners, unless otherwise noted.
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In 2007, the Board adopted the Rules for Tax Appeals (Cal. Code Regs., tit. 18, § (Reg.) 5000 et
seq.) to provide regulations governing the administrative and appellate review processes for all
of the tax and fee programs administered by the Board. (Reg. 5000, Statement of Intent; Title of
Division.) Regulations 5240, 5241, and 5242 were included in the Rules for Tax Appeals to
provide specific procedures for the Board’s review of requests for innocent spouse relief and
other equitable relief under RTC section 6456.

Regulation 5240 currently provides for the filing of a request for innocent spouse relief with the
Board’s Offer in Compromise Section. Subdivisions (a) through (c) of Regulation 5241
currently provide for the acknowledgement, review, and grant or denial of a request for innocent
spouse relief by the Board’s Offer in Compromise Section. If a request for innocent spouse
relief is denied and it appears the individual who requested innocent spouse relief may be
eligible for other equitable relief, then subdivisions (c) and (d) of Regulation 5241 also currently
provide for the Offer in Compromise Section to:

o Send the individual a questionnaire and financial statement to complete and return
to request other equitable relief; and
. Review the individual’s completed questionnaire and financial statement to

determine if other equitable relief is warranted.

Regulation 5242 currently provides that if a request for other equitable relief is denied, then the
individual requesting relief may request that the denial be reconsidered by the Board at a Board
hearing.

In 2007, the Legislature enacted Assembly Bill No. 1748 (Stats. 2007, ch. 342), which added 15
sections to the RTC to authorize the Board to prescribe regulations providing for innocent spouse
relief and other equitable relief from liabilities imposed under the Motor Vehicle Fuel Tax Law
(RTC, § 7657.5), Use Fuel Tax Law (RTC, § 8880), Private Railroad Car Tax Law (RTC, §
11408.5), Cigarette and Tobacco Products Tax Law (RTC, § 30285), Alcoholic Beverage Tax
Law (RTC, § 32258), Timber Yield Tax Law (RTC, § 38454.5), Energy Resources Surcharge
Law (RTC, § 40105), Emergency Telephone Users Surcharge Law (RTC, § 41099), Hazardous
Substances Tax Law (RTC, §§ 43159.1, 43159.2), Integrated Waste Management Fee Law
(RTC, § 45158), Oil Spill Response, Prevention and Administration Fees Law (RTC, § 46159),
Underground Storage Tank Maintenance Fee Law (RTC, § 50112.6), Fee Collection Procedures
Law (RTC, § 55045.1), and Diesel Fuel Tax Law (RTC, § 60210.5), effective January 1, 2008.
The Board adopted Regulation 4903 in 2010 to implement, interpret, and make specific its
authority to grant innocent spouse relief and other equitable relief to taxpayers and feepayers
(hereafter collectively “taxpayers™) under these 14 additional tax and fee laws. Regulation 4903
generally incorporates the same provisions as Regulation 1705.1, including provisions regarding
registered domestic partners. As relevant here, Regulation 4903 currently requires a spouse to file
a “written request for relief” to be considered for innocent spouse relief, and it refers to a spouse
that has filed such a request as a “claiming spouse” and refers to the spouse of an individual who is
requesting innocent spouse relief as the “nonclaiming spouse.” Regulation 4903 also currently
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requires a spouse to file a request for equitable relief within the applicable statute of limitations
to be considered for equitable relief.

In addition, the Board added Regulation 4903 to chapter 9.9, Special Taxes Administration-
Miscellaneous, of division 2 of title 18 of the California Code of Regulations because it applies
to liabilities incurred under all 14 of the special tax and fee laws listed above. Therefore, when
the Board adopted Regulation 4903, the Board also adopted Regulations 1004, 1032, 1124.1,
1249, 1336, 1422.1, 2251, 2303.1, 2433, 2571, 3022, 3302.1, 3502.1, and 4106, which are also
entitled Innocent Spouse or Registered Domestic Partner Relief from Liability. These cross-
refereéncing regulations are located in other chapters in divisions 1 and 2 of title 18 that
correspond with each of the special tax and fee laws listed above, and they currently direct
taxpayers to the operative provisions in Regulation 4903.

In 2013, the Board adopted amendments to make Rules for Tax Appeals Regulations 5240, 5241,
and 5242 applicable to the filing and review of all the requests for innocent spouse relief and other
equitable relief governed by Regulation 4903, except requests filed under the Private Railroad Car
Tax Law. This is because Regulations 5240, 5241, and 5242 are contained in chapter 2 of the
Rules for Tax Appeals, which does not apply to Private Railroad Car Tax appeals. Also, as
relevant here, Regulation 5240, subdivision (a), currently provides for the filing of requests for
innocent spouse relief from taxes imposed under the “Diesel Fuel Tax Law” and Regulations 5240,
5241, and 5242 currently contain cross references to specific subdivisions in Regulations 1705.1
and 4903.

Effects, Objectives, and Benefits of the Proposed Amendments

In order to receive innocent spouse relief or other equitable relief from a specific tax or fee
liability, a spouse must establish that it would be “inequitable™ to hold that spouse liable for such
amount under the applicable facts and circumstances. As a result, Board staff determined that it
would be easier for taxpayers and more efficient for the Board if a taxpayer could file one request
for relief in order to be considered for both innocent spouse relief and other equitable relief at the
same time. Board staff also determined that there was an administrative issue because
Regulations 1705.1, 4903, 5240, 5241, and 5242, collectively, provide for the initial filing and
review of a taxpayer’s request for innocent spouse relief, the subsequent filing and review of the
taxpayer’s request for other equitable relief only after the taxpayer’s request for innocent spouse
relief is denied, and the regulations only permit a taxpayer to request reconsideration from the
Board if the taxpayer is denied other equitable relief. Therefore, Board staff prepared a Chief
Counsel Memorandum dated May 6, 2015, which recommended that the Board address the
administrative issue by:

o Amending Regulations 1705.1 and 4903 so that they no longer require a spouse to file a
separate request for equitable relief;

e Amending Regulations 1705.1, 4903, and 5241 so that they require the Board to consider
a spouse who files a request for innocent spouse relief for both innocent spouse relief and
other equitable relief;
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e Amending Regulation 5241 so that it requires the Offer in Compromise Section to send a
spouse a “questionnaire and financial statement to complete and return” with the letter
acknowledging his or her request for innocent spouse relief so that the Offer in
Compromise Section can still obtain the information needed to determine whether other
equitable relief is warranted;

e Amending Regulation 5241 so that it requires the Offer in Compromise Section to
provide a spouse with instructions about how to request reconsideration in the event relief
is initially denied; and

¢ Amending Regulation 5242 so that a spouse can request reconsideration from the Board if
the Offer in Compromise Section denies both innocent spouse relief and other equitable
relief as to any liability included in his or her request for innocent spouse relief.

In addition, spouses file “requests,” not claims, for innocent spouse relief under Regulations
1705.1, 4903, and 5240, and Regulation 5241 currently uses the semantically correct phrase
“non-requesting spouse” to refer to the spouse of an individual who is requesting innocent
spouse relief. However, Regulations 1705.1 and 4903 generally refer to “requests™ as “claims,”
a spouse requesting relief as a “claiming spouse,” and the spouse of an individual who is
requesting relief as a “nonclaiming spouse.” Therefore, in the May 6, 2015, Chief Counsel
Memorandum, Board staff recommended addressing these minor inconsistencies by replacing all
of Regulations 1705.1°s and 4903’s references to “claims,” “claiming spouse,” and “nonclaiming
spouse” with references to “requests,” “requesting spouse,” and “non-requesting spouse,”
respectively, so that Regulations 1705.1, 4903, and 5241 use consistent and accurate
terminology.

Moreover, in the May 6, 2015, Chief Counsel Memorandum, Board staff recommended that the
Board make minor grammatical and formatting changes to renumbered subdivisions (g) and (h)
in Regulations 1705.1 and 4903. Board staff also recommended that the Board delete the cross-
references to specific subdivisions in Regulations 1705.1 and 4903 from Regulations 5240 and
5242 because the specific subdivisions have been renumbered and it is not necessary to
specifically refer to the subdivisions to understand the meaning of Regulations 5240’s and
5242’s cross-references to Regulations 1705.1 and 4903. Board staff further recommended that
the Board added an inadvertently omitted “s” to the end of Oil Spill Response, Prevention and
Administration “Fee” in Regulation 5240, subdivision (a). Board staff additionally
recommended revising the reference to Regulation 5241, subdivision (d), present in subdivision
(c) of Regulation 5242 so that it refers to Regulation 5241, subdivision (c).

Board staff submitted the May 6, 2015, Chief Counsel Memorandum to the Board for
consideration during its May 27, 2015, meeting and, during the meeting, the Board Members
unanimously voted to propose the amendments to Regulations 1705.1, 4903, 5240, 5241,
and 5242 recommended by staff, although Chairman Jerome Horton was absent and did not
vote. The Board determined that the proposed amendments are reasonably necessary to
have the effect and accomplish the objectives of addressing the administrative issue referred to
above, ensuring that Regulations 1705.1, 4903, and 5241 use consistent and accurate



Notice of Proposed Regulatory Action July 17, 2015
Regulations 1705.1, 4903, 5240, 5241, 5242

terminology, and clearly and efficiently administering the RTC provisions for innocent spouse
relief and other equitable relief, cited above.

Prior to publishing this notice for the proposed amendments the Board authorized on May 27,
2015, Board staff realized that the Board inadvertently omitted references to RTC section 60601,
which authorizes the Board to adopt regulations to implement, interpret, and make specific the
provisions of the Diesel Fuel Tax Law, from the 2013 amendments to Regulations 5240’s,
5241’s, and 5242’s authority notes. And, the Board also inadvertently omitted references to
RTC section 60210.5, which authorizes the Board to prescribe regulations providing for innocent
spouse relief and other equitable relief from liabilities imposed under the Diesel Fuel Tax Law,
from the 2013 amendments to Regulations 5240’s, 5241°s, and 5242’s reference notes.

Therefore, the Board has also included references to RTC sections 60601 and 60210.5 in the
proposed amendments to Regulations 5240’s, 5241°s, and 5242’s authority and reference notes,
respectively, which were not discussed in the May 6, 2015, Chief Counsel Memorandum, because
the Board has determined that these additional amendments are reasonably necessary to have the
effect and accomplish the objective of addressing the Board’s prior omissions from the 2013
amendments.

The Board has performed an evaluation of whether the proposed amendments to Regulations
1705.1, 4903, 5240, 5241, and 5242 are inconsistent or incompatible with existing state
regulations and determined that the proposed amendments are not inconsistent or incompatible
with existing state regulations. This is because Regulations 1004, 1032, 1124.1, 1249, 1336,
1422.1, 1705.1, 2251, 2303.1, 2433, 2571, 3022, 3302.1, 3502.1, 4106, 4903, 5240, 5241, and
5242 are the only state regulations that specifically implement, interpret, and make specific the
RTC provisions for innocent spouse relief and other equitable relief, cited above. Regulations
1004, 1032, 1124.1, 1249, 1336, 1422.1, 2251, 2303.1, 2433, 2571, 3022, 3302.1, 3502.1, and
4106 primarily cross-reference and direct taxpayers to the operative provisions in Regulation
4903. The proposed amendments will ensure that Regulations 1705.1, 4903, and 5241 use
consistent and accurate terminology. And, the Board’s evaluation of Regulations 1004, 1032,
1124.1, 1249, 1336, 1422.1, 1705.1, 2251, 2303.1, 2433, 2571, 3022, 3302.1, 3502.1, 4106, 4903,
5240, 5241, and 5242 did not reveal any inconsistencies between the regulations that are not
being addressed in the proposed amendments.

In addition, Internal Revenue Code (IRC) section 6015 (26 U.S.C. § 6015) currently contains
some provisions providing relief from joint income tax liabilities that are comparable to the RTC
provisions for innocent spouse relief and other equitable relief, cited above. These IRC
provisions are implemented, interpreted, and made specific by 26 Code of Federal Regulations
parts 1.6015-1 (procedures), 1.6015-2 (innocent spouse relief), 1.6015-4 (equitable relief),
1.6015-5 (filing requests), and 1.6015-7 (Tax Court review), which contain some provisions that
are comparable to the provisions in Regulations 1705.1, 4903, 5240, 5241, and 5242 discussed
above. However, the Board has determined that the proposed amendments to Regulations
1705.1, 4903, 5240, 5241, and 5242 do not differ substantially from federal law because part
1.6015-1(a)(2) permits a requesting spouse to submit a single request or claim for both innocent
spouse relief under part 1.6015-2 and equitable relief under part 1.6015-4, and requires the
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Internal Revenue Service to consider whether a person who files such a claim is eligible for relief
under both parts. Part 1.6015-7 permits a requesting spouse to petition the Tax Court for the
review of the denial of any relief available under the procedures in part 1.6015-1, including
innocent spouse relief under part 1.6015-2 and equitable relief under part 1.6015-4. Also, the
federal regulations use the terms “requesting spouse” and “nonrequesting spouse.”

NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS

The Board has determined that the adoption of the proposed amendments to Regulations 1705.1,
4903, 5240, 5241, and 5242 will not impose a mandate on local agencies or school districts,
including a mandate that is required to be reimbursed under part 7 (commencing with section
17500) of division 4 of title 2 of the Government Code.

NO COST OR SAVINGS TO ANY STATE AGENCY, LOCAL AGENCY, OR SCHOOL
DISTRICT

The Board has determined that the adoption of the proposed amendments to Regulations 1705.1,
4903, 5240, 5241, and 5242 will result in no direct or indirect cost or savings to any state agency,
no cost to any local agency or school district that is required to be reimbursed under part 7
(commencing with section 17500) of division 4 of title 2 of the Government Code, no other non-
discretionary cost or savings imposed on local agencies, and no cost or savings in federal funding
to the State of California.

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY
AFFECTING BUSINESS

The Board has made an initial determination that the adoption of the proposed amendments to
Regulations 1705.1, 4903, 5240, 5241, and 5242 will not have a significant, statewide adverse
economic impact directly affecting business, including the ability of California businesses to
compete with businesses in other states.

The adoption of the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242
may affect small business.

NO COST IMPACTS TO PRIVATE PERSONS OR BUSINESSES

The Board is not aware of any cost impacts that a representative private person or business
would necessarily incur in reasonable compliance with the proposed action.

RESULTS OF THE ECONOMIC IMPACT ASSESSMENT REQUIRED BY
GOVERNMENT CODE SECTION 11346.3, SUBDIVISION (b)

The Board has determined that the proposed amendments to Regulations 1705.1, 4903, 5240,
5241, and 5242 are not a major regulation, as defined in Government Code section 11342.548
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and California Code of Regulations, title 1, section 2000. Therefore, the Board has prepared the
economic impact assessment required by Government Code section 11346.3, subdivision (b)(1),
and included it in the initial statement of reasons. The Board has determined that the adoption of
the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242 will neither create
nor eliminate jobs in the State of California nor result in the elimination of existing businesses
nor create or expand business in the State of California. Furthermore, the Board has determined
that the adoption of the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and
5242 will not affect the benefits of the regulations to the health and welfare of California
residents, worker safety, or the state’s environment.

NO SIGNIFICANT EFFECT ON HOUSING COSTS

The adoption of the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242
will not have a significant effect on housing costs.

DETERMINATION REGARDING ALTERNATIVES

The Board must determine that no reasonable alternative considered by it or that has been
otherwise identified and brought to its attention would be more effective in carrying out the
purpose for which the action is proposed, would be as effective and less burdensome to affected
private persons than the proposed action, or would be more cost effective to affected private
persons and equally effective in implementing the statutory policy or other provision of law than
the proposed action. :

CONTACT PERSONS

Questions regarding the substance of the proposed amendments should be directed to Bradley M.
Heller, Tax Counsel IV, by telephone at (916) 323-3091, by e-mail at
Bradley.Heller@boe.ca.gov, or by mail at State Board of Equalization, Attn: Bradley Heller,
MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082.

Written comments for the Board’s consideration, notice of intent to present testimony or
witnesses at the public hearing, and inquiries concerning the proposed administrative action
should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at (916) 445-
2130, by fax at (916) 324-3984, by e-mail at Richard.Bennion@boe.ca.gov, or by mail at State
Board of Equalization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. Box 942879,
Sacramento, CA 94279-0080.
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WRITTEN COMMENT PERIOD

The written comment period ends at 9:30 a.m. on September 16, 2015, or as soon thereafter as
the Board begins the public hearing regarding the adoption of the proposed amendments to
Regulations 1705.1, 4903, 5240, 5241, and 5242 during the September 16-17, 2015, Board
meeting. Written comments received by Mr. Rick Bennion at the postal address, email address,
or fax number provided above, prior to the close of the written comment period, will be
presented to the Board and the Board will consider the statements, arguments, and/or contentions
contained in those written comments before the Board decides whether to adopt the proposed
amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242. The Board will only consider
written comments received by that time.

AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF
PROPOSED REGULATION

The Board has prepared underscored and strikeout versions of the text of Regulations 1705.1,
4903, 5240, 5241, and 5242 illustrating the express terms of the proposed amendments. The
Board has also prepared an initial statement of reasons for the adoption of the proposed
amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242, which includes the economic
impact assessment required by Government Code section 11346.3, subdivision (b)(1). These
documents and all the information on which the proposed amendments are based are available to
the public upon request. The rulemaking file is available for public inspection at 450 N Street,
Sacramento, California. The express terms of the proposed amendments and the initial statement
of reasons are also available on the Board’s Website at www.boe.ca.gov.

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE
SECTION 11346.8

The Board may adopt the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and
5242 with changes that are nonsubstantial or solely grammatical in nature, or sufficiently related
to the original proposed text that the public was adequately placed on notice that the changes
could result from the originally proposed regulatory action. If a sufficiently related change is
made, the Board will make the full text of the proposed regulation, with the change clearly
indicated, available to the public for at least 15 days before adoption. The text of the resulting
regulation will be mailed to those interested parties who commented on the original proposed
regulation orally or in writing or who asked to be informed of such changes. The text of the
resulting regulation will also be available to the public from Mr. Bennion. The Board will
consider written comments on the resulting regulation that are received prior to adoption.
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AVAILABILITY OF FINAL STATEMENT OF REASONS

If the Board adopts the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and
5242, the Board will prepare a final statement of reasons, which will be made available for
inspection at 450 N Street, Sacramento, California, and available on the Board’s Website at
www. boe.ca.gov.

Sincerely,

# Joann Richmond, Chief

Board Proceedings Division

JR:reb
STATE BOARD OF EQUALIZATION

BOARD APPROVED

At the W / Q ) 2 0/5 Board Meeting
Joann Rigfffnond, Chief
Board Proceedings Division
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Initial Statement of Reasons for
Proposed Amendments to California Code of Regulations, Title 18,

Section 1705.1, Innocent Spouse or Registered Domestic Partner Relief from Liability,
Section 4903, Innocent Spouse or Registered Domestic Partner Relief from Liability,
Section 5240, Persons Who May File, Contents of, and Manner of Filing
Requests for Innocent Spouse Relief,

Section 5241, Acknowledgement and Review of Requests for Innocent Spouse Relief,
and

Section 5242, Requests for Reconsideration by the Board

SPECIFIC PURPOSE AND NECESSITY
Current Law

In 1993, section 6456 was added to the Revenue and Taxation Code (RTC) by Assembly
Bill No. 1288 (Stats. 1993, ch. 181) to authorize the State Board of Equalization (Board) to
prescribe regulations under which a spouse may be relieved of a liability under the Sales
and Use Tax Law (RTC, § 6001 et seq.) if:

o The liability is due to an understatement of tax that is attributable to the other
spouse;

e The spouse being relieved did not know of and had no reason to know of the
understatement; and

e It is inequitable to hold the spouse being relieved liable for the tax attributable to
the understatement, taking into account whether the spouse being relieved
significantly benefited directly or indirectly from the liability, and taking into
account all other facts and circumstances.

The Board subsequently adopted California Code of Regulations, title 18, section
(Regulation) 1705.1, Innocent Spouse or Registered Domestic Partner Relief from
Liability, in 1997 to implement, interpret, and make specific RTC section 6456. As
relevant here, Regulation 1705.1 currently requires a spouse to file a “written request for
relief” to be considered for innocent spouse relief under section 6456, subdivision (a).
Also, Regulation 1705.1 currently refers to a spouse that has filed such a request as a
“claiming spouse” and refers to the spouse of an individual requesting innocent spouse
relief as the “nonclaiming spouse.”

In 2000, subdivision (f) was added to RTC section 6456 by Assembly Bill No. 2898 (Stats.
2000, ch. 1052) to authorize the Board to prescribe regulations under which a spouse may
be relieved of a liability for any tax or deficiency for which “innocent spouse relief” is not
available under RTC section 6456, subdivision (a). Under RTC section 6456, subdivision
(f), such relief may be granted if, after taking into account all the facts and circumstances,



the Board determines it is inequitable to hold the spouse liable for the tax or deficiency (or
any portion thereof). The Board subsequently added subdivision (h) to Regulation 1705.1
in 2001 to implement RTC section 6456, subdivision (f)’s provisions for other “equitable
relief.” As relevant here, Regulation 1705.1, subdivision (h) currently requires a spouse
to file a request for equitable relief within the applicable statute of limitations to be
considered for equitable relief under RTC section 6456, subdivision (f). In addition, in
2006, the name of Regulation 1705.1 was updated to include “Registered Domestic
Partners,” and subdivision (j) was added to Regulation 1705.1 to explain that on and after
January 1, 2005, registered domestic partners have the same rights to relief under RTC
section 6456 and Regulation 1705.1 as spouses and all further references to “spouses”
herein include registered domestic partners, unless otherwise noted.

In 2007, the Board adopted the Rules for Tax Appeals (Cal. Code Regs., tit. 18, § (Reg.)
5000 et seq.) to provide regulations governing the administrative and appellate review
processes for all of the tax and fee programs administered by the Board. (Reg. 5000,
Statement of Intent; Title of Division.) Regulations 5240, Persons Who May File,
Contents of, and Manner of Filing Requests for Innocent Spouse Relief, 5241,
Acknowledgement and Review of Requests for Innocent Spouse Relief, and 5242,
Requests for Reconsideration by the Board, were included in the Rules for Tax Appeals
to provide specific procedures for the Board’s review of requests for innocent spouse
relief and other equitable relief under RTC section 6456.

Regulation 5240 currently provides for the filing of a request for innocent spouse relief
with the Board’s Offer in Compromise Section. Subdivisions (a) through (c) of
Regulation 5241 currently provide for the acknowledgement, review, and grant or denial
of a request for innocent spouse relief by the Board’s Offer in Compromise Section. If a
request for innocent spouse relief is denied and it appears the individual who requested
innocent spouse relief may be eligible for other equitable relief, then subdivisions (c) and
(d) of Regulation 5241 also currently provide for the Offer in Compromise Section to:

¢ Send the individual a questionnaire and financial statement to complete and return
to request other equitable relief; and

e Review the individual’s completed questionnaire and financial statement to
determine if other equitable relief is warranted.

Regulation 5242 currently provides that if a request for other equitable relief is denied,
then the individual requesting relief may request that the denial be reconsidered by the
Board at a Board hearing.

In 2007, the Legislature enacted Assembly Bill No. 1748 (Stats. 2007, ch. 342), which
added 15 sections to the RTC to authorize the Board to prescribe regulations providing
for innocent spouse relief and other equitable relief from liabilities imposed under the
Motor Vehicle Fuel Tax Law (RTC, § 7657.5), Use Fuel Tax Law (RTC, § 8880), Private
Railroad Car Tax Law (RTC, § 11408.5), Cigarette and Tobacco Products Tax Law
(RTC, § 30285), Alcoholic Beverage Tax Law (RTC, § 32258), Timber Yield Tax Law
(RTC, § 38454.5), Energy Resources Surcharge Law (RTC, § 40105), Emergency



Telephone Users Surcharge Law (RTC, § 41099), Hazardous Substances Tax Law (RTC,
§§ 43159.1, 43159.2), Integrated Waste Management Fee Law (RTC, § 45158), Oil Spill
Response, Prevention and Administration Fees Law (RTC, § 46159), Underground
Storage Tank Maintenance Fee Law (RTC, § 50112.6), Fee Collection Procedures Law
(RTC, § 55045.1), and Diesel Fuel Tax Law (RTC, § 60210.5), effective January 1, 2008.
The Board adopted Regulation 4903, Innocent Spouse or Registered Domestic Partner
Relief from Liability, in 2010 to implement, interpret, and make specific its authority to
grant innocent spouse relief and other equitable relief to taxpayers and feepayers (hereafter
collectively “taxpayers”) under these 14 additional tax and fee laws. Regulation 4903
generally incorporates the same provisions as Regulation 1705.1, including provisions
regarding registered domestic partners. As relevant here, Regulation 4903 currently
requires a spouse to file a “written request for relief” to be considered for innocent spouse
relief, and it refers to a spouse that has filed such a request as a “claiming spouse” and
refers to the spouse of an individual who is requesting innocent spouse relief as the
“nonclaiming spouse.” Regulation 4903 also currently requires a spouse to file a request
for equitable relief within the applicable statute of limitations to be considered for
equitable relief.

In addition, the Board added Regulation 4903 to chapter 9.9, Special Taxes
Administration-Miscellaneous, of division 2 of title 18 of the California Code of -
Regulations because it applies to liabilities incurred under all 14 of the special tax and fee
laws listed above. Therefore, when the Board adopted Regulation 4903, the Board also
adopted Regulations 1004, 1032, 1124.1, 1249, 1336, 1422.1, 2251, 2303.1, 2433, 2571,
3022, 3302.1, 3502.1, and 4106, which are also entitled Innocent Spouse or Registered
Domestic Partner Relief from Liability. These cross-referencing regulations are located
in other chapters in divisions 1 and 2 of title 18 that correspond with each of the special
tax and fee laws listed above, and they currently direct taxpayers to the operative
provisions in Regulation 4903.

In 2013, the Board adopted amendments to make Rules for Tax Appeals Regulations 5240,
5241, and 5242 applicable to the filing and review of all the requests for innocent spouse
relief and other equitable relief governed by Regulation 4903, except requests filed under
the Private Railroad Car Tax Law. This is because Regulations 5240, 5241, and 5242 are
contained in chapter 2 of the Rules for Tax Appeals, which does not apply to Private
Railroad Car Tax appeals. Also, as relevant here, Regulation 5240, subdivision (a),
currently provides for the filing of requests for innocent spouse relief from taxes imposed
under the “Diesel Fuel Tax Law” and Regulations 5240, 5241, and 5242 currently contain
cross references to specific subdivisions in Regulations 1705.1 and 4903.

Specific Purposes, Necessity, and Benefits of the Proposed Amendments

In order to receive innocent spouse relief or other equitable relief from a specific tax or fee
liability, a spouse must establish that it would be “inequitable” to hold that spouse liable for
such amount under the applicable facts and circumstances. As a result, Board staff
determined that it would be easier for taxpayers and more efficient for the Board if a
taxpayer could file one request for relief in order to be considered for both innocent spouse



relief and other equitable relief at the same time. Board staff also determined that there
was an administrative issue (or problem within the meaning of Gov. Code, § 11346.2,
subdivision (b)(1)) because Regulations 1705.1, 4903, 5240, 5241, and 5242,
collectively, provide for the initial filing and review of a taxpayer’s request for innocent
spouse relief, the subsequent filing and review of the taxpayer’s request for other
equitable relief only after the taxpayer’s request for innocent spouse relief is denied, and
the regulations only permit a taxpayer to request reconsideration from the Board if the
taxpayer is denied other equitable relief. Therefore, Board staff prepared a Chief Counsel
Memorandum dated May 6, 2015, which recommended that the Board address the
administrative issue by:

e Amending Regulations 1705.1 and 4903 so that they no longer require a spouse to
file a separate request for equitable relief;

e Amending Regulations 1705.1, 4903, and 5241 so that they require the Board to
consider a spouse who files a request for innocent spouse relief for both innocent
spouse relief and other equitable relief;

e Amending Regulation 5241 so that it requires the Offer in Compromise Section to
send a spouse a “questionnaire and financial statement to complete and return”
with the letter acknowledging his or her request for innocent spouse relief so that
the Offer in Compromise Section can still obtain the information needed to
determine whether other equitable relief is warranted;

e Amending Regulation 5241 so that it requires the Offer in Compromise Section to
provide a spouse with instructions about how to request reconsideration in the
event relief is initially denied; and

e Amending Regulation 5242 so that a spouse can request reconsideration from the
Board if the Offer in Compromise Section denies both innocent spouse relief and
other equitable relief as to any liability included in his or her request for innocent
spouse relief.

In addition, spouses file “requests,” not claims, for innocent spouse relief under
Regulations 1705.1, 4903, and 5240, and Regulation 5241 currently uses the semantically
correct phrase “non-requesting spouse” to refer to the spouse of an individual who is
requesting innocent spouse relief. However, Regulations 1705.1 and 4903 generally refer
to “requests” as “claims,” a spouse requesting relief as a “claiming spouse,” and the
spouse of an individual who is requesting relief as a “nonclaiming spouse.” Therefore, in
the May 6, 2015, Chief Counsel Memorandum, Board staff recommended addressing
these minor inconsistencies by replacing all of Regulations 1705.1°s and 4903°s
references to “claims,” “claiming spouse,” and “nonclaiming spouse” with references to
“requests,” “requesting spouse,” and “non-requesting spouse,” respectively, so that
Regulations 1705.1, 4903, and 5241 use consistent and accurate terminology.

Moreover, in the May 6, 2015, Chief Counsel Memorandum, Board staff recommended
that the Board make minor grammatical and formatting changes to renumbered
subdivisions (g) and (h) in Regulations 1705.1 and 4903. Board staff also recommended
that the Board delete the cross-references to specific subdivisions in Regulations 1705.1
and 4903 from Regulations 5240 and 5242 because the specific subdivisions have been



renumbered and it is not necessary to specifically refer to the subdivisions to understand
the meaning of Regulations 5240’s and 5242°s cross-references to Regulations 1705.1
and 4903. Board staff further recommended that the Board added an inadvertently
omitted “s” to the end of Oil Spill Response, Prevention and Administration “Fee” in
Regulation 5240, subdivision (a). Board staff additionally recommended revising the
reference to Regulation 5241, subdivision (d), present in subdivision (c) of Regulation
5242 so that it refers to Regulation 5241, subdivision (c).

Board staff submitted the May 6, 2015, Chief Counsel Memorandum to the Board for
consideration during its May 27, 2015, meeting and, during the meeting, the Board
Members unanimously voted to propose the amendments to Regulations 1705.1, 4903,
5240, 5241, and 5242 recommended by staff, although Chairman Jerome Horton was
absent and did not vote. The Board determined that the proposed amendments are
reasonably necessary for the specific purposes of addressing the administrative issue
referred to above, ensuring that Regulations 1705.1, 4903, and 5241 use consistent and
accurate terminology, and clearly and efficiently administering the RTC provisions for
innocent spouse relief and other equitable relief, cited above.

Prior to publishing this notice for the proposed amendments the Board authorized on May
27, 2015, Board staff realized that the Board inadvertently omitted references to RTC
section 60601, which authorizes the Board to adopt regulations to implement, interpret,
and make specific the provisions of the Diesel Fuel Tax Law, from the 2013 amendments
to Regulations 5240’s, 5241’s, and 5242’s authority notes. And, the Board also
inadvertently omitted references to RTC section 60210.5, which authorizes the Board to
prescribe regulations providing for innocent spouse relief and other equitable relief from
liabilities imposed under the Diesel Fuel Tax Law, from the 2013 amendments to
Regulations 5240’s, 5241’s, and 5242’s reference notes. Therefore, the Board has also
included references to RTC sections 60601 and 60210.5 in the proposed amendments to
Regulations 5240°s, 5241°s, and 5242’s authority and reference notes, respectively, which
were not discussed in the May 6, 2015, Chief Counsel Memorandum, because the Board
has determined that these additional amendments are reasonably necessary for the specific
purpose of addressing the Board’s prior omissions from the 2013 amendments.

The Board anticipates that the proposed amendments to Regulations 1705.1, 4903, 5240,
5241, and 5242 will benefit taxpayers by making it easier for taxpayers to be considered
for other equitable relief, and the proposed amendments will benefit taxpayers, Board
staff, and the Board by making the Board’s review of requests for innocent spouse relief
and other equitable relief more efficient. The proposed amendments to Regulations
1705.1, 4903, 5240, 5241, and 5242 were not mandated by federal law or regulations.
There is no previously adopted or amended federal regulation that is identical to
Regulations 1705.1, 4903, 5240, 5241, and 5242 or the proposed amendments to
Regulations 1705.1, 4903, 5240, 5241, and 5242.

DOCUMENTS RELIED UPON



The Board relied upon the May 6, 2015, Chief Counsel Memorandum, the exhibits to the
memorandum, and the comments made during the Board’s discussion of the
memorandum during its May 27, 2015, meeting in deciding to propose the amendments
to Regulations 1705.1, 4903, 5240, 5241, and 5242 described above.

ALTERNATIVES CONSIDERED

The Board considered whether to begin the formal rulemaking process to adopt the
proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242 at this time or,
alternatively, whether to take no action at this time. The Board decided to begin the
formal rulemaking process to adopt the proposed amendments at this time because the
Board determined that the amendments are reasonably necessary for the reasons set forth
above.

The Board did not reject any reasonable alternative to the proposed amendments to
Regulations 1705.1, 4903, 5240, 5241, and 5242 that would lessen any adverse impact
the proposed action may have on small business or that would be less burdensome and
equally effective in achieving the purposes of the proposed action. No reasonable
alternative has been identified and brought to the Board’s attention that would lessen any
adverse impact the proposed action may have on small business, be more effective in
carrying out the purposes for which the action is proposed, would be as effective and less
burdensome to affected private persons than the proposed action, or would be more cost
effective to affected private persons and equally effective in implementing the statutory
policy or other provision of law than the proposed action.

INFORMATION REQUIRED BY GOVERNMENT CODE SECTION 11346.2, |
SUBDIVISION (b)(5) AND ECONOMIC IMPACT ASSESSMENT REQUIRED BY
GOVERNMENT CODE SECTION 11346.3, SUBDIVISION (b)

As previously explained, the Board adopted Regulations 1705.1, 4903, 5240, 5241, and
5242 to implement, interpret, and make specific the RTC provisions for innocent spouse
relief and other equitable relief, cited above. Currently, the regulations collectively
provide for the initial filing and review of a taxpayer’s request for innocent spouse relief,
and the subsequent filing and review of the taxpayer’s request for other equitable relief
only after the taxpayer’s request for innocent spouse relief is denied, and the regulations
only permit a taxpayer to request reconsideration from the Board if the taxpayer is denied
other equitable relief. The proposed amendments make the Board’s administration of the
RTC provisions for innocent spouse relief and other equitable relief more efficient by
providing for the filing of one request for innocent spouse relief, the review of that
request by the Board’s Offer in Compromise Section to determine if either innocent
spouse relief or other equitable relief is warranted at the same time, and the ability to
request reconsideration from the Board if an individual requesting relief is not granted
either innocent spouse relief or other equitable relief from all the liabilities in his or her
request. As a result, the proposed amendments change the Board’s procedures by
eliminating the requirement that some taxpayers file a separate request for other equitable
relief, in addition to their requests for innocent spouse relief, within the applicable statute



of limitations. The proposed amendments also change the Board’s procedures so that
Board staff and the Board can consider whether a taxpayer qualifies for innocent spouse
relief and other equitable relief at the same time.

However, the proposed amendments do not change the substantive requirements for
granting or denying innocent spouse relief and other equitable relief. And, after the
proposed amendments, a taxpayer will still need to provide the same information to the
Offer in Compromise Section that is currently needed to determine whether the taxpayer
qualifies for innocent spouse relief and other equitable relief.

As a result, the Board’s Legal Department has determined that the proposed amendments
to Regulations 1705.1, 4903, 5240, 5241, and 5242 will make it easier for taxpayers to be
considered for other equitable relief and make it more efficient for the Offer in
Compromise Section and the Board to determine whether taxpayers are entitled to such
relief. However, the proposed amendments will not substantially increase or decrease the
number of requests for innocent spouse relief currently filed with the Offer in
Compromise Section. The proposed amendments will not substantially increase or
decrease the amount of innocent spouse relief and other equitable relief currently granted
by the Board. And, as a result, the proposed amendments will not have a measurable
impact on revenue.

Therefore, the Board anticipates that the proposed amendments will benefit taxpayers by
making it easier for taxpayers to be considered for other equitable relief, and the
proposed amendments will benefit taxpayers, Board staff, and the Board by making the
Board’s review of requests for innocent spouse relief and other equitable relief more
efficient. However, the Board estimates that the proposed amendments will not have a
measurable economic impact on individuals and business. And, the Board has
determined that the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and
5242 are not a major regulation, as defined in Government Code section 11342.548 and
California Code of Regulations, title 1, section 2000, because the Board has estimated
that the proposed amendments will not have an economic impact on California business
enterprises and individuals in an amount exceeding fifty million dolars ($50,000,000)
during any 12-month period.

Further, based on these facts and all of the information in the rulemaking file, the Board
has also determined that the adoption of the proposed amendments to Regulations 1705.1,
4903, 5240, 5241, and 5242 will neither create nor eliminate jobs in the State of
California nor result in the elimination of existing businesses nor create or expand
business in the State of California.

Furthermore, Regulations 1705.1, 4903, 5240, 5241, and 5242 do not regulate the health
and welfare of California residents, worker safety, or the state’s environment. Therefore,
the Board has also determined that the adoption of the proposed amendments to
Regulations 1705.1, 4903, 5240, 5241, and 5242 will not affect the benefits of
Regulations 1705.1, 4903, 5240, 5241, and 5242 to the health and welfare of California
residents, worker safety, or the state’s environment.



The forgoing information also provides the factual basis for the Board’s initial
determination that the adoption of the proposed amendments to Regulations 1705.1,
4903, 5240, 5241, and 5242 will not have a significant adverse economic impact on
business.

The proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242 may
affect small businesses.



Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 1705.1

1705.1. Innocent Spouse or Registered Domestic Partner Relief from Liability.

(a) In General. A spouse elaimingmay request innocent spouse relief from liability for any sales
or use tax, interest, penalties, and other amounts. A requesting spouse shall be relieved from

such liability where all of the following requirements are met:

(1) A liability is incurred under the Sales and Use Tax Law;

(2) The liability is attributable to the non-requestingranenelaiming spouse;

(3) The spouse elaimingrequesting relief establishes that he or she did not know of, and that a
reasonably prudent person in the requestingelaiming spouse’s circumstances would not have
had reason to know of; the liability; and

(4) It would be inequitable to hold the requestingelaiming spouse liable for the liability,
taking into account whether the requestingelaiming spouse significantly benefited directly or
indirectly from the liability, and taking into account all other facts and circumstances.

(b) “Benefited.” Whether a requestingelaiming spouse has benefited directly or indirectly from
the liability will be determined by a review by the Board of all of the available evidence. Normal
support payment is not a significant benefit for purposes of this determination. Normal support is
measured relative to each family’s standard of living. The requestingelaiming spouse will not be
deemed to have benefited directly or indirectly from the liability solely as a result of normal
support unless his or her lifestyle significantly improved during the periods of liability. Gifts
received by the requestingelaiming spouse, or lavish or luxury purchases made by either spouse
may be evidence that the requestingelaiming spouse benefited directly or indirectly from the
liability. Evidence of direct or indirect benefit may consist of transfers of property, including
transfers which may be received several years after the calendar quarter in which the liability
occurred. For example, if a requestingelaiming spouse receives from the other spouse an
inheritance of property or life insurance proceeds which are traceable to the liability, the
requestingelaiming spouse will be considered to have benefited from that liability. Other factors
considered may include desertion of the requestingelaiming spouse by the other spouse or that
the spouses have become divorced or separated subsequent to the periods of liability.

(c) Attribution. The determination of the spouse to whom items of 11ab111ty are attributable shall
be made without regard to community property laws.

(1) A elaimrequest for innocent spouse relief may be filed if, at the time relief is requested,
the requestingelaiming spouse is no longer married to or is legally separated from the non-

requestingnonelaiming spouse, or the requestingelaiming spouse is no longer a member of
the same household as the non-requestingnenelaiming spouse.

(2) With respect to a liability incurred as a result of a failure to file a return or an omission of
an item from the return, attribution to one spouse may be determined by whether a spouse
rendered substantial services as a retailer of taxable items related to the liability. If neither
spouse rendered substantial services as a retailer, then the attribution of the liability shall be
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treated as community property. A liability incurred as a result of an erroneous deduction or
credit shall be attributable to the spouse who caused that deduction or credit to be entered on
the return.

(d) Written Request for Relief. To seek relief under subdivision (a)these-previsions, a

requestingelaiming spouse must filemay-submit a written request for innocent spouse relief
setting forth the seller’s permit number, the period for which relief is requested, and the specific

grounds upon which the request for relief is based.

(e) Other Equitable Relief. A requesting spouse may also be relieved of liability for any unpaid
tax or deficiency under the Sales and Use Tax Law if, taking into account all the facts and

circumstances, it is inequitable to hold the requesting spouse liable for such amount attributable
to any item for which relief is not available under subdivisions (a) through (d). A spouse shall be
considered for other equitable relief under this subdivision after the spouse has filed a written

request for innocent spouse relief under subdivision (d).

(1) Factors that may be considered for the purpose of granting other equitable relief

include. but are not limited to:

(A) The requesting spouse is separated (whether legally or not) or divorced from the
non-requesting spouse.

(B) The requesting spouse would suffer economic hardship if relief is not granted.

(C) The requesting spouse, under duress from the non-requesting spouse, did not pay
the liability. To substantiate “duress.” the requesting spouse must provide objective

evidence. “Objective evidence” can include, but is not limited to, such documents as
police reports, restraining orders, or counseling reports.

(D) The requesting spouse did not know and had no reason to know about the items
causing the understatement or that the tax would not be paid.

(E) The non-requesting spouse has a legal obligation under a divorce decree or

agreement to pay the tax. (This obligation will not be considered a positive factor if
the requesting spouse knew or had reason to know, at the time the divorce decree or
agreement was entered into, that the non-requesting spouse would not pay the tax.)

(F) The tax for which the requesting spouse is requesting relief is attributable to the

non-requesting spouse.

(2) Factors that may be considered for purposes of denying other equitable relief include,
but are not limited to:

(A) The requesting spouse will not suffer economic hardship if relief is not granted.
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(B) The requesting spouse knew or had reason to know about the items causing the

understatement or that the tax would be unpaid at the time the requesting spouse
signed the return.

(C) The requesting spouse received a significant benefit from the unpaid tax or items
causing the understatement.

(D) The requesting spouse has not made a good faith effort to comply with the
Board’s laws for the periods for which the requesting spouse is requesting relief or for

subsequent periods of liability.

(E) The requesting spouse has a legal obligation under a divorce decree or agreement
to pay the tax.

(F) The tax for which relief is being requested is attributable to the requesting spouse.

(f) Reconsideration. A requesting spouse who is denied innocent spouse relief and other
equitable relief as to any liability included in his or her request for innocent spouse relief may
request that the denials of such relief be reconsidered by the Board.

(ge) Statute of Limitations. These provisions for innocent spouse relief and other equitable relief
shall apply to all calendar quarters for requests filedelaims-made no later than one year after the
Board’sbeard’s first contact with the spouse making the requestelaim. Requests filedClaims
made after one year from the Board’sbheard’s first contact with the spouse making the
requestelaim shall not apply to any calendar quarter that is-mere-than

more than five years from the return due date for nonpayment on a return, or
more than five years from the finality date on the Board-issuedbeard-issued determination,
whichever is later.

No calendar quarters shall be eligible for relief under this regulation that have been closed by res
judicata.

(hf) Refunds. A refund of any amounts under this regulationthese-provisions shall be Subj ect to
the requirements as set forth in Revenue and Taxation Code sections 6901 through 6908,
inclusive.

(ig) This regulation shall apply retroactively to liabilities arising prior to January 1, 1994.
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(it) The Board shall send notification by mail of the requestelaim for innocent spouse relief from
liability and the basis for that requestelaim to the non-requestingnenelaiming spouse.

(ki) Registered Domestic Partners. Pursuant to Family Code section 297.5, on and after January
1, 2005, registered domestic partners shall have the same rights, protections, and benefits, and
shall be subject to the same responsibilities, obligations, and duties under law, whether they
derive from statutes, administrative regulations, court rules, government policies, common law,
or any other provisions or sources of law, as are granted to and imposed upon spouses.
Accordingly, for purposes of this regulation, on and after January 1, 2005, domestic partners, as
defined in Family Code section 297, have the same rights, protections, and benefits, and are
subject to the same responsibilities, obligations, and duties as stated herein with respect to
spouses.

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 6066,

6067, 6456 and 6901-6908, Revenue and Taxation Code; and Sections 297 and 297.5, Family
Code.
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Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 4903

4903. Innocent Spouse or Registered Domestic Partner Relief from Liability.
(a)H In General.
(1) A spouse requesting innocent spouseetaiming relief from lability for any tax, fee, or

surcharge, interest, penalties, and other amounts shall be relieved from such liability where
all the following requirements are met:

(A) A liability is incurred under the Alcoholic Beverage Tax Law, Cigarette and Tobacco
Products Tax Law, Diesel Fuel Tax Law, Emergency Telephone Users Surcharge Law,
Energy Resources Surcharge Law, Fee Collection Procedures Law, Hazardous
Substances Tax Law, Integrated Waste Management Fee Law, Motor Vehicle Fuel Tax
Law, Oil Spill Response, Prevention, and Administration Fees Law, Private Railroad Car
Tax Law, Timber Yield Tax Law, Underground Storage Tank Maintenance Fee Law, or
Use Fuel Tax Law;

(B) The liability is attributable to the non-requestingnenelaiming spouse;

(C) The spouse requestingelaiming relief establishes that he or she did not know of, and
that a reasonably prudent person in the requestingelaiming spouse’s circumstances would
not have had reason to know of, the liability; and

(D) It would be inequitable to hold the requestingelaiming spouse liable for the liability,
taking into account whether the requestingelaiming spouse significantly benefited
directly or indirectly from the liability, and taking into account all other facts and
circumstances.

(2) For purposes of this section, the word “tax” shall mean “tax, fee, or surcharge.”

(b) Benefited. Whether a requestingelaiming spouse has benefited directly or indirectly from the
liability will be determined by a review by the Bboard of all of the available evidence. Normal
support payment is not a significant benefit for purposes of this determination. Normal support is
measured relative to each family’s standard of living. The requestingelaiming spouse will not be
deemed to have benefited directly or indirectly from the liability solely as a result of normal
support unless his or her lifestyle significantly improved during the periods of liability. Gifts
received by the requestingelaiming spouse, or lavish or luxury purchases made by either spouse
may be evidence that the requestingelatming spouse benefited directly or indirectly from the
liability. Evidence of direct or indirect benefit may consist of transfers of property, including
transfers which may be received several years after the calendar quarter in which the liability
occurred. For example, if a requestingelaiming spouse receives from the other spouse an
inheritance of property or life insurance proceeds which are traceable to the liability, the
requestingelaiming spouse will be considered to have benefited from that liability. Other factors
considered may include desertion of the requestingelaiming spouse by the other spouse or that
the spouses have become divorced or separated subsequent to the periods of liability.
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(c) Attribution. The determination of the spouse to whom items of liability are attributable shall
be made without regard to community property laws.

(1) A elaimrequest for innocent spouse relief may be filed if, at the time relief is requested,
the requestingelaiming spouse is no longer married to or is legally separated from the non-
requestingneneclaiming spouse, or the requestingelaiming spouse is no longer a member of
the same household as the non-requestingrenelaiming spouse.

(2) With respect to a liability incurred as a result of a failure to file a return or an omission of
an item from the return, attribution to one spouse may be determined by whether a spouse
rendered substantial services as a taxpayer, feepayer, or surcharge payer engaged in an
activity or transaction that is subject to a tax administered under the laws specified in
paragraph (1) of subdivision (a) and related to the liability. If neither spouse rendered
substantial services as a taxpayer, feepayer, or surcharge payer, then the attribution of the
liability shall be treated as community property. A liability incurred as a result of an
erroneous deduction or credit shall be attributable to the spouse who caused that deduction or
credit to be entered on the return.

(d) Written Request for Relief. To seek relief under subdivision (a 1SIOHS, a
requestingelaiming spouse must filemay-submit a written request for innocent spouse relief
setting forth the tax account number, the period for which relief is requested, and the specific
grounds upon which the request for relief is based.

(e) Other Equitable Relief. A requesting spouse may also be relieved of liability for any unpaid
tax or deficiency under the laws specified in paragraph (1) of subdivision (a) if, taking into
account all the facts and circumstances, it is inequitable to hold the requesting spouse liable for
such amount attributable to any item for which relief is not available under subdivisions (a)
through (d). A spouse shall be considered for other equitable relief under this subdivision after
the spouse files a written request for innocent spouse relief under subdivision (d).

(1) Factors that may be considered for the purpose of granting other equitable relief include,
but are not limited to:

(A) The requesting spouse is separated (whether legally or not) or divorced from the non-
reguesting spouse.

(B) The requesting spouse would suffer economic hardship if relief is not granted.

(C) The requesting spouse, under duress from the non-requesting spouse. did not pay the
liability. To substantiate “duress,” the requesting spouse must provide objective evidence.

“Objective evidence” can include. but is not limited to, such documents as police reports.
restraining orders, or counseling reports.

(D) The requesting spouse did not know and had no reason to know about the items
causing the understatement or that the tax would not be paid.
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(E) The non-requesting spouse has a legal obligation under a divorce decree or agreement
to pay the tax. (This obligation will not be considered a positive factor if the requesting

spouse knew or had reason to know, at the time the divorce decree or agreement was
entered into, that the non-requesting spouse would not pay the tax.)

(F) The tax for which the requesting spouse is requesting relief is attributable to the non-
requesting spouse.

(2) Factors that may be considered for purposes of denying other equitable relief include, but

are not limited to:

(A) The requesting spouse will not suffer economic hardship if relief is not granted.

(B) The requesting spouse knew or had reason to know about the items causing the
understatement or that the tax would be unpaid at the time the requesting spouse signed
the return.

(C) The requesting spouse received a significant benefit from the unpaid tax or items

causing the understatement.

(D) The requesting spouse has not made a good faith effort to comply with the Board’s
laws for the periods for which the requesting spouse is requesting relief or for subsequent
periods of liability.

(E) The requesting spouse has a legal bobligation under a divorce decree or agreement to
pay the tax.

(F) The tax for which relief is being requested is attributable to the requesting spouse.

(f) Reconsideration. A requesting spouse who is denied innocent spouse relief and other
equitable relief as to any liability included in his or her request for innocent spouse relief may
request that the denials of such relief be reconsidered by the Board.

(ge) Statute of Limitations. These provisions for innocent spouse relief and other equitable relief
shall apply to all calendar months, quarters, or years for requests filedelaims-made no later than
one year after the Bboard’s first contact with the spouse making the requestelaim.

Requests filedClaims-made after one year from the Bboard’s first contact with the spouse making
the requestelaim shall not apply to any calendar month, quarter, or year that is

more than five years from the return due date for nonpayment on a return, or

more than five years from the finality date on the Bboard-issued determination or similar
billing document for collection of a tax or fee,

whichever is later.
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No calendar months, quarters, or years shall be eligible for relief under this regulation that have
been closed by res judicata.

(hf) Refunds. A refund of any amounts under this regulationthese-previsions shall be subject to
the requirements as set forth in the refund provisions of the applicable tax, fee, and surcharge
law, as specified in paragraph (1) of subdivision (a).

(ig) This regulation shall apply retroactively to liabilities arising prior to January 1, 2008.
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(1#) The Bboard shall send notification by mail of the requestelaim for innocent spouse relief
from liability and the basis for that requestelaim to the non-requestingnonelaiming spouse.

(k3) Registered Domestic Partners. Pursuant to Family Code section 297.5, registered domestic
partners shall have the same rights, protections, and benefits, and shall be subject to the same
responsibilities, obligations, and duties under law, whether they derive from statutes,
administrative regulations, court rules, government policies, common law, or any other
provisions or sources of law, as are granted to and imposed upon spouses. Accordingly, for
purposes of this regulation, domestic partners, as defined in Family Code section 297, have the
same rights, protections, and benefits, and are subject to the same responsibilities, obligations,
and duties as stated herein with respect to spouses.

Note: Authority cited: Sections 8251, 9251, 11651, 30451, 32451, 38701, 40171, 41128, 43501,
45851, 46601, 50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sections
7657.5, 8101-8131, 8880, 9151-9156, 11408.5, 11551-11555, 30285, 30361-30384, 32258,
32401-32407, 38454.5, 38601-38607, 40105, 40111-40117, 41099, 41100-41106, 43159.1,
43159.2, 43451-43456, 45158, 45651-45656, 46159, 46501-46507, 50112.6, 50139-50142.2,
55045.1, 55221-55226, 60210.5 and 60501-60512, Revenue and Taxation Code; and Sections
297, 297.5 and 308, Family Code.
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Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 5240

5240. Persons Who May File, Contents of, and Manner of Filing Requests for Innocent
Spouse Relief.

(a) Who May Request Relief. A divorced or separated individual may file a request for innocent
spouse relief with the Board regarding taxes and fees imposed under the Sales and Use Tax Law,
Motor Vehicle Fuel Tax Law, Use Fuel Tax Law, Diesel Fuel Tax Law, Cigarette and Tobacco
Products Tax Law, Alcoholic Beverage Tax Law, Timber Yield Tax Law, Energy Resources
Surcharge Law, Emergency Telephone Users Surcharge Law, Hazardous Substances Tax Law,
Integrated Waste Management Fee Law, Oil Spill Response, Prevention and Administration Fees
Law, Underground Storage Tank Maintenance Fee Law, and Fee Collection Procedures Law.

(b) Request Requirements. A request for innocent spouse relief must be:
(1) In writing.
(2) Signed and dated by the individual requesting relief.
(3) Specifically request innocent spouse relief.
(4) Identify the tax or fee from which relief is sought.

(5) Contain all of the information requested on Form BOE-682-A, including a specific
explanation as to why the individual requesting relief believes he or she should not be held
responsible for the liability at issue.

(c) Use of Forms. A request for innocent spouse relief prepared and filed on a completed Form
BOE-682-A satisfies the requirements of subdivision (b).

(d) Limitation Period. A request for innocent spouse relief must be filed with the Board within
the applicable time periods provided in California Code of Regulations, title 18, section 1705.15

subdivisten{e); or section 4903;subdivision{e).

(e) Filing Requests. A request for innocent spouse relief or related document may be filed
electronically under this section if a copy of the document is transmitted to the Offer in
Compromise Section in accordance with instructions provided on the Board’s website at
www.boe.ca.gov. Requests for innocent spouse relief may be mailed to the Offer in Compromise
Section at the following address:

OFFER IN COMPROMISE SECTION, MIC 52
STATE BOARD OF EQUALIZATION

P.O. BOX 942879

SACRAMENTO, CA 94279-0052

A request for innocent spouse relief and related documents may also be hand delivered to the

Board’s headquarters at 450 N Street in Sacramento, California, or submitted to a collector that
is already assigned to the account at issue.
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Note: Authority cited: Section 15606, Government Code; and Sections 7051, 8251, 9251, 30451,
32451, 38701, 40171, 41128, 43501, 45851, 46601, 50152,-and 55301_and 60601, Revenue and
Taxation Code. Reference: Sections 6456, 7202, 7203, 7261, 7262, 7270, 7657.5, 8880, 30285,

32258, 38454.5, 40105, 41099, 43159.1, 43159.2, 45158, 46159, 50112.6,-and 55045.1 and
60210.5, Revenue and Taxation Code.
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Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 5241

5241. Acknowledgement and Review of Requests for Innocent Spouse Relief.

(a) AcknowledgmentReview. When the Offer in Compromise Section receives a request for
innocent spouse relief, it will:

(1) Send the individual requesting relief an acknowledgement letter containing the contact
information for the Offer in Compromise Section, and include a questionnaire and financial
statement for the individual requesting relief to complete and return.

(2) Inform the non-requesting spouse that the request has been filed and the basis for the
request, and permit the non-requesting spouse to submit information to support or counter the
request.

(b) Review. The Offer in Compromise Section will review a request for innocent spouse relief to
determine whether the individual requesting relief is eligible for innocent spouse relief or other
equitable relief from all the liabilities included in his or her request, as provided in California
Code of Regulations, title 18, section 1705.1 or section 4903. The Offer in Compromise Section
may request additional information from the individual requesting relief if necessary to complete
such review, including requesting additional information in the acknowledgement letter.

(c) Written Findings. Once its review is completed, the Offer in Compromise Section will mail
the individual requesting relief a letter granting or denying innocent spouse relief and other
equitable relief, and explaining why such relief was granted or denied. If the Offer in
Compromise Section denies both innocent spouse relief and other equitable relief as to any
liability included in a request for innocent spouse relief, the letter shall include instructions about
how to request reconsideration.
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Note: Authority cited: Section 15606, Government Code; and Sections 7051, 8251, 9251, 30451,
32451, 38701, 40171, 41128, 43501, 45851, 46601, 50152.-and 55301 and 60601, Revenue and
Taxation Code. Reference: Sections 6456, 7202, 7203, 7261, 7262, 7270, 7657.5, 8880, 30285,

32258, 38454.5, 40105, 41099, 43159.1, 43159.2, 45158, 46159, 50112.6,-and 55045.1 and
60210.5, Revenue and Taxation Code.
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Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 5242

5242. Requests for Reconsideration by the Board.

(a) If the Offer in Compromise Section denies both innocent spouse relief anda-requestfor other
equitable relief as to any liability included in a request for innocent spouse relief-is-denied, the
individual requesting relief may request that the denials be reconsidered by the Board at a Board
hearing as provided in California Code of Regulations, title 18, section 1705.1;-subdivision-Ch);
or section 4903;-subdivisten-(h). A request for a Board hearing may be denied on a request for
reconsiderationether-equitablerelief, however, requests will be liberally granted.

(b) A Board hearing may be requested by following the instructions contained in the denial-letter
described in section 5241, subdivision (cd).

(c) If arequest for a Board hearing is granted, the individual requesting relief may be required to
participate in an appeals conference with the Appeals Division prior to the Board hearing.

Note: Authority cited: Section 15606, Government Code; and Sections 7051, 8251, 9251, 30451,
32451, 38701, 40171, 41128, 43501, 45851, 46601, 50152,-and 55301 and 60601, Revenue and
Taxation Code. Reference: Sections 6456, 7202, 7203, 7261, 7262, 7270, 7657.5, 8880, 30285,
32258, 38454.5, 40105, 41099, 43159.1, 43159.2, 45158, 46159, 50112.6,-and 55045.1 and
60210.5, Revenue and Taxation Code.
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Spouse Relief, 5242, Requests For Reconsideration By The Board did comply with the provision
of Government Code section 11346.4(a)(1) through (4). A notice to interested parties was
mailed on July 17, 2015, 61 days prior to the public hearing.

September 14, 2015 &Z) /@[MQ

‘Richard Bennion
Regulations Coordinator
State Board of Equalization




Page 1
BEFORE THE CALIFORNIA STATE BOARD OF EQUALIZATION
450 N STREET

SACRAMENTO, CALIFORNIA

REPORTER'S TRANSCRIPT

SEPTEMBER 16, 2015

ITEM F
PUBLIC HEARINGS
F2 PROPOSED AMENDMENTS TO
SALES AND USE TAX REGULATION 1705.1,
SPECIAL TAXES AND FEES REGULATION 4903,
RULES FOR TAX APPEALS REGULATIONS 5240,

5241 and 5242

REPORTED BY: Kathleen Skidgel

CSR NO. 9039

Electronically signed by Kathleen Skidge! (601-100-826-6264) fb847749-5b5b-4bce-b08e-6094af7aae72



3 For the Board
of Equalization:

10
11

12

13
14

15

16
17 For Staff:

18

19
20
21
22
23
24
25
26
27
28

1 PRESENT

Jerome E. Horton
Chairman
Sen. George Runner (Ret.)

Vice Chair

Fiona Ma, CPA

Member

Diane L. Harkey
Member

Yvette Stowers
Appearing for Betty T.
Yee, State Controller
(per Government Code
Section 7.9)

Joann Richmond
Chief

Board Proceedings
Division

Bradley Heller
Legal Department

Matthew Giannini
Legal Department

-——-000-—-

Page 2

Electronically signed by Kathleen Skidgel (601-100-826-6264)

fb847749-5b5b-4bce-b08e-6094af7aae72




Page 3§

1 450 N STREET

2 SACRAMENTO, CALIFORNIA
3 SEPTEMBER 16, 2015

4 -—-000---

5 MS. RICHMOND: Our next public hearing is
6 Item F2.

7 We have Proposed Amendments to Sales and
8 Use Tax Regulation 1705.1, Innocent Spouse or

9 Registered Domestic Partner Relief from Liability;
10 Special Taxes and Fees Regulation 4903, Innocent
11 Spouse or Registered Domestic Partner Relief from

12 Liability; and Rules for Tax Appeals Regulations

13 5240, Persons Who May File, Contents of, and Manner
14 of Filing Requests for Innocent Spouse Relief; 5241,
15 Acknowledgement and Review of Request for Innocent
16 Spouse Relief; and 5242, Request for Reconsideration

17 by the Board.

18 MR. HORTON: Thank you.

19 Mr. Heller and your associate, would you
20 please introduce yourself for the record, please.
21 MR. HELLER: Good afternoon, Chairman

22 Horton. 1I'm Bradley Heller from the Board's Legal
23 Department, and I'm here with Matthew Giannini, also
24 from the Board's Legal Department. And we're here
25 to request that the Board vote to adopt the proposed
26 amendments to Regulation 1705.1, 4903, 5240, 5241

27 and 5242.

28 The proposed amendments streamline the

Electronically signed by Kathleen Skidgel (601-100-826-6264) fb847749-5b5b-4bce-b08e-6094af7aae72
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1 innocent spouse appeal process by providing for the
2 filing of one request for innocent spouse relief,
3 the review of that one request to determine if

4 either innocent spouse relief or other equitable

5 relief is warranted, and the ability to request

6 reconsideration from the Board if an individual

7 requesting relief is not -- is not granted either
8 innocent spouse or other equitable relief from all
9 the liabilities in his or her request.
10 MR. HORTON: Thank you very much.
11 Discussion, Members?
12 Hearing none, is there a motion?
13 MS. HARKEY: So moved.

14 MR. HORTON: Member Harkey moves to adopt
15 staff recommendation. Second by Member Ma.
16 Without objection, Members, such will be

17 the order.

18 Thank you very much for your presentation.
19 MR. HELLER: Thank you.
20 —-—--000---
21

22

23

24

25

26

277

28

g
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2015 MINUTES OF THE STATE BOARD OF EQUALIZATION

Wednesday, September 16, 2015

[B] CORPORATE FRANCHISE AND PERSONAL INCOME TAXES HEARING

B3 John Nafeh and Ursula G. Burger Nafeh, 785086
2007, $58,481.00 Assessment
For Appellants: John Nafeh, Taxpayer

Ursula Burger Nafeh, Taxpayer

David B. Porter, Attorney
For Franchise Tax Board: Judy Hirano, Tax Counsel

Ciro Immordino, Tax Counsel
Contribution Disclosures pursuant to Government Code section 15626: None were disclosed.
Issue: Whether appellants have shown that their corporation was a “qualified trade or
business” under Revenue and Taxation Code (R&TC) section 18152.5, subdivision (e)(3).
Appellant’s Exhibit: ~ Miscellaneous Documents (Exhibit 9.4)
Action: Upon motion of Ms. Stowers, seconded by Mr. Runner and unanimously carried,
Mr. Horton, Mr. Runner, Ms. Ma, Ms. Harkey and Ms. Stowers voting yes, the Board submitted
the appeal for decision.

PUBLIC HEARINGS
F1 Proposed Amendments to Sales and Use Tax Regulation 1505, Morticians

Monica Silva, Tax Counsel, Tax & Fee Programs Division, Legal Department,
made introductory remarks regarding proposed amendments to update the name of Regulation
1505 and update the information, tax rates and examples in Regulation 1505 (Exhibit 9.5).

Speakers were invited to address the Board, but there were none.

Action: Upon motion of Mr. Runner, seconded by Ms. Stowers and unanimously carried,
Mr. Horton, Mr. Runner, Ms. Ma, Ms. Harkey and Ms. Stowers voting yes, the Board adopted the
amendments to Regulations 1505 as published.

F2 Proposed Amendments to Sales and Use Tax Regulation 1705.1, /nnocent
Spouse or Registered Domestic Partner Relief from Liability, Special Taxes and
Fees Regulation 4903, Innocent Spouse or Registered Domestic Partner Relief
from Liability, and Rules for Tax Appeals Regulations 5240, Persons Who May
File, Contents of, and Manner of Filing Requests for Innocent Spouse Relief, 5241,
Acknowledgement and Review of Requests for Innocent Spouse Relief, and 5242,
Requests for Reconsideration by the Board

Bradley Heller, Tax Counsel, Tax & Fee Programs Division, Legal Department,
made introductory remarks regarding proposed amendments to eliminate the requirement of
individuals having to file a separate request to be considered for other equitable relief
(Exhibit 9.6).

Note: These minutes are not final until Board approved.
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2015 MINUTES OF THE STATE BOARD OF EQUALIZATION
Wednesday, September 16, 2015

Speakers were invited to address the Board, but there were none.

Action: Upon motion of Ms. Harkey, seconded by Ms. Ma and unanimously carried,
Mr. Horton, Mr. Runner, Ms. Ma, Ms. Harkey and Ms. Stowers voting yes, the Board adopted the
amendments to Regulations 1705.1, 4903, 5240, 5241 and 5242 as published.

[C] SALES AND USE TAX APPEALS HEARING

C2 Alan Levitz, 718640 (KH)
04/01/08 to 04/10/09, $42,406.72 Claim for Refund
For Claimant: Alan Levitz, Taxpayer
Jesse W. McClellan, Representative

For Sales and Use Tax Department: Andrew Kwee, Tax Counsel
Contribution Disclosures pursuant to Government Code section 15626: None were disclosed.
Issues: Whether claimant is personally liable as a responsible person for the unpaid
liabilities of Room Source pursuant to Revenue and Taxation Code section 6829.

Whether claimant has established reasonable cause sufficient for relieving the
late-payment and late prepayment penalties originally assessed against Room Source.

Whether claimant has established reasonable cause for relief from the collection
cost recovery fee.
Action: Upon motion of Ms. Stowers, seconded by Ms. Harkey and unanimously carried,
Mr. Horton, Mr. Runner, Ms. Ma, Ms. Harkey and Ms. Stowers voting yes, the Board ordered
that the petition be submitted for decision.

The Board recessed at 4:42 p.m. and reconvened at 4:54 p.m. with Mr. Horton,
Mr. Runner, Ms. Ma, Ms. Harkey and Ms. Stowers present.

[G1] LEGAL APPEALS MATTERS, CONSENT

With respect to the Legal Appeals Matters Consent Agenda, upon a single
motion of Ms. Harkey, seconded by Ms. Ma and unanimously carried, Mr. Horton, Mr. Runner,
Ms. Ma, Ms. Harkey and Ms. Stowers voting yes, Ms. Stowers not participating in accordance
with Government Code section 7.9 in G1.10 Peerless Insurance Company, 250594 (STF), the
Board made the following orders:

G1.1 Timothy Harold Hart, 742523 (DF)

04/01/09 to 12/31/09, $16,820.40 Tax, $1,317.40 Failure-to-File Penalty, $1,303.14 Finality
Penalty, $378.90 Late Payment of Return Penalty

Action: Redetermine as recommended by the Appeals Division.

Note: These minutes are not final until Board approved.
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July 17, 2015
To Interested Parties:
Notice of Proposed Regulatory Action

The State Board of Equalization Proposes to Adopt Amendments to
California Code of Regulations, Title 18,

Section 1705.1, Innocent Spouse or Registered Domestic Partner Relief from
Liability, Section 4903, Innocent Spouse or Registered Domestic Partner Relief
Jrom Liability, Section 5240, Persons Who May File, Contents of, and Manner
of Filing Requests for Innocent Spouse Relief, Section 5241, Acknowledgement
and Review of Requests for Innocent Spouse Relief, and Section 5242, Requests

Jor Reconsideration by the Board

NOTICE IS HEREBY GIVEN that the State Board of Equalization (Board), pursuant to the
authority vested in it by Government Code section 15606 and Revenue and Taxation Code
(RTC) sections 7051, 8251, 9251, 11651, 30451, 32451, 38701, 40171, 41128, 43501, 45851,
46601, 50152, 55301 and 60601, proposes to adopt amendments to California Code of
Regulations, title 18, sections (Regulations) 1705.1, Innocent Spouse or Registered Domestic
Partner Relief from Liability, 4903, Innocent Spouse or Registered Domestic Partner Relief from
Liability, 5240, Persons Who May File, Contents of, and Manner of Filing Requests for Innocent
Spouse Relief, 5241, Acknowledgement and Review of Requests for Innocent Spouse Relief, and
5242, Requests for Reconsideration by the Board. The proposed amendments make the Board’s
administration of the RTC provisions for innocent spouse relief and other equitable relief (cited
below) more efficient by providing for the filing of one request for innocent spouse relief, the
review of that request by the Board’s Offer in Compromise Section to determine if either
innocent spouse relief or other equitable relief is warranted at the same time, and the ability to
request reconsideration from the Board if an individual requesting relief is not granted either
innocent spouse relief or other equitable relief from all the liabilities in his or her request.

The proposed amendments also replace all of Regulations 1705.1°s and 4903’s references to
“claims,” “claiming spouse,” and “nonclaiming spouse” with references to “requests,”
“requesting spouse,” and “non-requesting spouse,” respectively, so that Regulations 1705.1,
4903, and 5241 use consistent and accurate terminology. The proposed amendments make

Item F2
09/16/15
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minor grammatical and formatting changes to renumbered subdivisions (g) and (h) in
Regulations 1705.1 and 4903, delete the cross-references to specific subdivisions in Regulations
1705.1 and 4903 from Regulations 5240 and 5242 because the specific subdivision references
are not necessary, add an inadvertently omitted “s” to the end of Oil Spill Response, Prevention
and Administration “Fee” in Regulation 5240, subdivision (a), and revise the reference to
Regulation 5241, subdivision (d), present in subdivision (c) of Regulation 5242 so that it refers
to Regulation 5241, subdivision (c). And, the proposed amendments add references to RTC
sections 60601 and 60210.5 to Regulations 5240’s, 5241’s, and 5242’s authority and reference
notes, respectively, to address omissions from prior amendments to the regulations.

PUBLIC HEARING

The Board will conduct a meeting in Room 121, at 450 N Street, Sacramento, California, on
September 16-17, 2015. The Board will provide notice of the meeting to any person who
requests that notice in writing and make the notice, including the specific agenda for the meeting,
available on the Board’s Website at www.boe.ca.gov at least 10 days in advance of the meeting.

A public hearing regarding the proposed regulatory action will be held at 9:30 a.m. or as soon
thereafter as the matter may be heard on September 16-17, 2015. At the hearing, any interested
person may present or submit oral or written statements, arguments, or contentions regarding the
adoption of the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242.

AUTHORITY
Regulation 1705.1: RTC section 7051
Regulation 4903: RTC sections 8251, 9251, 11651, 30451, 32451, 38701, 40171,

41128, 43501, 45851, 46601, 50152, 55301, and 60601

Regulations 5240-5242: Government Code section 15606; and RTC sections 7051, 8251,
9251, 30451, 32451, 38701, 40171, 41128, 43501, 45851, 46601,
50152, 55301, and 60601

REFERENCE

Regulation 1705.1: RTC sections 6066, 6067, 6456 and 6901-6908; and Family Code
sections 297 and 297.5

Regulation 4903: RTC sections 7657.5, 8101-8131, 8880, 9151-9156, 11408.5,

11551-11555, 30285, 30361-30384, 32258, 32401-32407, 38454.5,
38601-38607, 40105, 40111-40117, 41099, 41100-41106, 43159.1,
43159.2, 43451-43456, 45158, 45651-45656, 46159, 46501-46507,
50112.6, 50139-50142.2, 55045.1, 55221-55226, 60210.5, and
60501-60512; and Family Code sections 297, 297.5, and 308
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Regulation 5240-5242: RTC sections 6456, 7202, 7203, 7261, 7262, 7270, 7657.5, 8880,
30285, 32258, 38454.5, 40105, 41099, 43159.1, 43159.2, 45158,
46159, 50112.6, 55045.1, and 60210.5

INFORMATIVE DIGEST/POLICY STATEMENT OVERVIEW

Summary of Existing Laws and Regulations

In 1993, section 6456 was added to the RTC by Assembly Bill No. 1288 (Stats. 1993, ch. 181) to
authorize the Board to prescribe regulations under which a spouse may be relieved of a liability
under the Sales and Use Tax Law (RTC, § 6001 et seq.) if:

. The liability is due to an understatement of tax that is attributable to the other
spouse;

. The spouse being relieved did not know of and had no reason to know of the
understatement; and

. It is inequitable to hold the spouse being relieved liable for the tax attributable to

the understatement, taking into account whether the spouse being relieved significantly
benefited directly or indirectly from the liability, and taking into account all other facts
and circumstances.

The Board subsequently adopted Regulation 1705.1 in 1997 to implement, interpret, and make
specific RTC section 6456. As relevant here, Regulation 1705.1 currently requires a spouse to file
a “written request for relief” to be considered for innocent spouse relief under section 6456,
subdivision (a). Also, Regulation 1705.1 currently refers to a spouse that has filed such a request
as a “claiming spouse” and refers to the spouse of an individual requesting innocent spouse relief
as the “nonclaiming spouse.”

In 2000, subdivision (f) was added to RTC section 6456 by Assembly Bill No. 2898 (Stats. 2000,
ch. 1052) to authorize the Board to prescribe regulations under which a spouse may be relieved of
a liability for any tax or deficiency for which “innocent spouse relief” is not available under RTC
section 6456, subdivision (a). Under RTC section 6456, subdivision (f), such relief may be granted
if, after taking into account all the facts and circumstances, the Board determines it is inequitable to
hold the spouse liable for the tax or deficiency (or any portion thereof). The Board subsequently
added subdivision (h) to Regulation 1705.1 in 2001 to implement RTC section 6456, subdivision
()’s provisions for other “equitable relief.” As relevant here, Regulation 1705.1, subdivision (h)
currently requires a spouse to file a request for equitable relief within the applicable statute of
limitations to be considered for equitable relief under RTC section 6456, subdivision (f). In
addition, in 2006, the name of Regulation 1705.1 was updated to include “Registered Domestic
Partners,” and subdivision (j) was added to Regulation 1705.1 to explain that on and after
January 1, 2005, registered domestic partners have the same rights to relief under RTC section
6456 and Regulation 1705.1 as spouses and all further references to “spouses” herein include
registered domestic partners, unless otherwise noted. '
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In 2007, the Board adopted the Rules for Tax Appeals (Cal. Code Regs., tit. 18, § (Reg.) 5000 et
seq.) to provide regulations governing the administrative and appellate review processes for all
of the tax and fee programs administered by the Board. (Reg. 5000, Statement of Intent; Title of
Division.) Regulations 5240, 5241, and 5242 were included in the Rules for Tax Appeals to
provide specific procedures for the Board’s review of requests for innocent spouse relief and
other equitable relief under RTC section 6456.

Regulation 5240 currently provides for the filing of a request for innocent spouse relief with the
Board’s Offer in Compromise Section. Subdivisions (a) through (¢) of Regulation 5241
currently provide for the acknowledgement, review, and grant or denial of a request for innocent
spouse relief by the Board’s Offer in Compromise Section. If a request for innocent spouse
relief is denied and it appears the individual who requested innocent spouse relief may be
eligible for other equitable relief, then subdivisions (c) and (d) of Regulation 5241 also currently
provide for the Offer in Compromise Section to:

o Send the individual a questionnaire and financial statement to complete and return
to request other equitable relief; and
J Review the individual’s completed questionnaire and financial statement to

determine if other equitable relief is warranted.

Regulation 5242 currently provides that if a request for other equitable relief is denied, then the
individual requesting relief may request that the denial be reconsidered by the Board at a Board
hearing.

In 2007, the Legislature enacted Assembly Bill No. 1748 (Stats. 2007, ch. 342), which added 15
sections to the RTC to authorize the Board to prescribe regulations providing for innocent spouse
relief and other equitable relief from liabilities imposed under the Motor Vehicle Fuel Tax Law
(RTC, § 7657.5), Use Fuel Tax Law (RTC, § 8880), Private Railroad Car Tax Law (RTC, §
11408.5), Cigarette and Tobacco Products Tax Law (RTC, § 30285), Alcoholic Beverage Tax
Law (RTC, § 32258), Timber Yield Tax Law (RTC, § 38454.5), Energy Resources Surcharge
Law (RTC, § 40105), Emergency Telephone Users Surcharge Law (RTC, § 41099), Hazardous
Substances Tax Law (RTC, §§ 43159.1, 43159.2), Integrated Waste Management Fee Law
(RTC, § 45158), Oil Spill Response, Prevention and Administration Fees Law (RTC, § 46159),
Underground Storage Tank Maintenance Fee Law (RTC, § 50112.6), Fee Collection Procedures
Law (RTC, § 55045.1), and Diesel Fuel Tax Law (RTC, § 60210.5), effective January 1, 2008.
The Board adopted Regulation 4903 in 2010 to implement, interpret, and make specific its
authority to grant innocent spouse relief and other equitable relief to taxpayers and feepayers
(hereafter collectively “taxpayers”) under these 14 additional tax and fee laws. Regulation 4903
generally incorporates the same provisions as Regulation 1705.1, including provisions regarding
registered domestic partners. As relevant here, Regulation 4903 currently requires a spouse to file
a “written request for relief” to be considered for innocent spouse relief, and it refers to a spouse
that has filed such a request as a “claiming spouse” and refers to the spouse of an individual who is
requesting innocent spouse relief as the “nonclaiming spouse.” Regulation 4903 also currently
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requires a spouse to file a request for equitable relief within the applicable statute of limitations
to be considered for equitable relief.

In addition, the Board added Regulation 4903 to chapter 9.9, Special Taxes Administration-
Miscellaneous, of division 2 of title 18 of the California Code of Regulations because it applies
to liabilities incurred under all 14 of the special tax and fee laws listed above. Therefore, when
the Board adopted Regulation 4903, the Board also adopted Regulations 1004, 1032, 1124.1,
1249, 1336, 1422.1, 2251, 2303.1, 2433, 2571, 3022, 3302.1, 3502.1, and 4106, which are also
entitled Innocent Spouse or Registered Domestic Partner Relief from Liability. These cross-
referencing regulations are located in other chapters in divisions 1 and 2 of title 18 that
correspond with each of the special tax and fee laws listed above, and they currently direct
taxpayers to the operative provisions in Regulation 4903.

In 2013, the Board adopted amendments to make Rules for Tax Appeals Regulations 5240, 5241,
and 5242 applicable to the filing and review of all the requests for innocent spouse relief and other
equitable relief governed by Regulation 4903, except requests filed under the Private Railroad Car
Tax Law. This is because Regulations 5240, 5241, and 5242 are contained in chapter 2 of the
Rules for Tax Appeals, which does not apply to Private Railroad Car Tax appeals. Also, as
relevant here, Regulation 5240, subdivision (a), currently provides for the filing of requests for
innocent spouse relief from taxes imposed under the “Diesel Fuel Tax Law” and Regulations 5240,
5241, and 5242 currently contain cross references to specific subdivisions in Regulations 1705.1
and 4903.

Effects, Objectives, and Benefits of the Proposed Amendments

In order to receive innocent spouse relief or other equitable relief from a specific tax or fee
liability, a spouse must establish that it would be “inequitable” to hold that spouse liable for such
amount under the applicable facts and circumstances. As a result, Board staff determined that it
would be easier for taxpayers and more efficient for the Board if a taxpayer could file one request
for relief in order to be considered for both innocent spouse relief and other equitable relief at the
same time. Board staff also determined that there was an administrative issue because
Regulations 1705.1, 4903, 5240, 5241, and 5242, collectively, provide for the initial filing and
review of a taxpayer’s request for innocent spouse relief, the subsequent filing and review of the
taxpayer’s request for other equitable relief only after the taxpayer’s request for innocent spouse
relief is denied, and the regulations only permit a taxpayer to request reconsideration from the
Board if the taxpayer is denied other equitable relief. Therefore, Board staff prepared a Chief
Counsel Memorandum dated May 6, 2015, which recommended that the Board address the
administrative issue by:

e Amending Regulations 1705.1 and 4903 so that they no longer require a spouse to file a
separate request for equitable relief;

e Amending Regulations 1705.1, 4903, and 5241 so that they require the Board to consider
a spouse who files a request for innocent spouse relief for both innocent spouse relief and
other equitable relief;
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e Amending Regulation 5241 so that it requires the Offer in Compromise Section to send a
spouse a “questionnaire and financial statement to complete and return” with the letter
acknowledging his or her request for innocent spouse relief so that the Offer in
Compromise Section can still obtain the information needed to determine whether other
equitable relief is warranted;

e Amending Regulation 5241 so that it requires the Offer in Compromise Section to
provide a spouse with instructions about how to request reconsideration in the event relief
is initially denied; and

o Amending Regulation 5242 so that a spouse can request reconsideration from the Board if
the Offer in Compromise Section denies both innocent spouse relief and other equitable
relief as to any liability included in his or her request for innocent spouse relief.

In addition, spouses file “requests,” not claims, for innocent spouse relief under Regulations
1705.1, 4903, and 5240, and Regulation 5241 currently uses the semantically correct phrase
“non-requesting spouse” to refer to the spouse of an individual who is requesting innocent
spouse relief. However, Regulations 1705.1 and 4903 generally refer to “requests” as ‘““claims,”
a spouse requesting relief as a “claiming spouse,” and the spouse of an individual who is
requesting relief as a “nonclaiming spouse.” Therefore, in the May 6, 2015, Chief Counsel
Memorandum, Board staff recommended addressing these minor inconsistencies by replacing all
of Regulations 1705.1°s and 4903’s references to “claims,” “claiming spouse,” and “nonclaiming
spouse” with references to “requests,” “requesting spouse,” and “non-requesting spouse,”
respectively, so that Regulations 1705.1, 4903, and 5241 use consistent and accurate
terminology.

Moreover, in the May 6, 2015, Chief Counsel Memorandum, Board staff recommended that the
Board make minor grammatical and formatting changes to renumbered subdivisions (g) and (h)
in Regulations 1705.1 and 4903. Board staff also recommended that the Board delete the cross-
references to specific subdivisions in Regulations 1705.1 and 4903 from Regulations 5240 and
5242 because the specific subdivisions have been renumbered and it is not necessary to
specifically refer to the subdivisions to understand the meaning of Regulations 5240°s and
5242’s cross-references to Regulations 1705.1 and 4903. Board staff further recommended that
the Board added an inadvertently omitted “s” to the end of Oil Spill Response, Prevention and
Administration “Fee” in Regulation 5240, subdivision (a). Board staff additionally
recommended revising the reference to Regulation 5241, subdivision (d), present in subdivision
(c) of Regulation 5242 so that it refers to Regulation 5241, subdivision (c).

Board staff submitted the May 6, 2015, Chief Counsel Memorandum to the Board for
consideration during its May 27, 2015, meeting and, during the meeting, the Board Members
unanimously voted to propose the amendments to Regulations 1705.1, 4903, 5240, 5241,
and 5242 recommended by staff, although Chairman Jerome Horton was absent and did not
vote. The Board determined that the proposed amendments are reasonably necessary to
have the effect and accomplish the objectives of addressing the administrative issue referred to
above, ensuring that Regulations 1705.1, 4903, and 5241 use consistent and accurate
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terminology, and clearly and efficiently administering the RTC provisions for innocent spouse
relief and other equitable relief, cited above.

Prior to publishing this notice for the proposed amendments the Board authorized on May 27,
2015, Board staff realized that the Board inadvertently omitted references to RTC section 60601,
which authorizes the Board to adopt regulations to implement, interpret, and make specific the
provisions of the Diesel Fuel Tax Law, from the 2013 amendments to Regulations 5240’s,
5241’s, and 5242’s authority notes. And, the Board also inadvertently omitted references to
RTC section 60210.5, which authorizes the Board to prescribe regulations providing for innocent
spouse relief and other equitable relief from liabilities imposed under the Diesel Fuel Tax Law,
from the 2013 amendments to Regulations 5240’s, 5241’s, and 5242’s reference notes.

Therefore, the Board has also included references to RTC sections 60601 and 60210.5 in the
proposed amendments to Regulations 5240’s, 5241°s, and 5242’s authority and reference notes,
respectively, which were not discussed in the May 6, 2015, Chief Counsel Memorandum, because
the Board has determined that these additional amendments are reasonably necessary to have the
effect and accomplish the objective of addressing the Board’s prior omissions from the 2013
amendments.

The Board has performed an evaluation of whether the proposed amendments to Regulations
1705.1, 4903, 5240, 5241, and 5242 are inconsistent or incompatible with existing state
regulations and determined that the proposed amendments are not inconsistent or incompatible
with existing state regulations. This is because Regulations 1004, 1032, 1124.1, 1249, 1336,
1422.1, 1705.1, 2251, 2303.1, 2433, 2571, 3022, 3302.1, 3502.1, 4106, 4903, 5240, 5241, and
5242 are the only state regulations that specifically implement, interpret, and make specific the
RTC provisions for innocent spouse relief and other equitable relief, cited above. Regulations
1004, 1032, 1124.1, 1249, 1336, 1422.1, 2251, 2303.1, 2433, 2571, 3022, 3302.1, 3502.1, and
4106 primarily cross-reference and direct taxpayers to the operative provisions in Regulation
4903. The proposed amendments will ensure that Regulations 1705.1, 4903, and 5241 use
consistent and accurate terminology. And, the Board’s evaluation of Regulations 1004, 1032,
1124.1, 1249, 1336, 1422.1, 1705.1, 2251, 2303.1, 2433, 2571, 3022, 3302.1, 3502.1, 4106, 4903,
5240, 5241, and 5242 did not reveal any inconsistencies between the regulations that are not
being addressed in the proposed amendments.

In addition, Internal Revenue Code (IRC) section 6015 (26 U.S.C. § 6015) currently contains
some provisions providing relief from joint income tax liabilities that are comparable to the RTC
provisions for innocent spouse relief and other equitable relief, cited above. These IRC
provisions are implemented, interpreted, and made specific by 26 Code of Federal Regulations
parts 1.6015-1 (procedures), 1.6015-2 (innocent spouse relief), 1.6015-4 (equitable relief),
1.6015-5 (filing requests), and 1.6015-7 (Tax Court review), which contain some provisions that
are comparable to the provisions in Regulations 1705.1, 4903, 5240, 5241, and 5242 discussed
above. However, the Board has determined that the proposed amendments to Regulations
1705.1, 4903, 5240, 5241, and 5242 do not differ substantially from federal law because part
1.6015-1(a)(2) permits a requesting spouse to submit a single request or claim for both innocent
spouse relief under part 1.6015-2 and equitable relief under part 1.6015-4, and requires the
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Internal Revenue Service to consider whether a person who files such a claim is eligible for relief
under both parts. Part 1.6015-7 permits a requesting spouse to petition the Tax Court for the
review of the denial of any relief available under the procedures in part 1.6015-1, including
innocent spouse relief under part 1.6015-2 and equitable relief under part 1.6015-4. Also, the
federal regulations use the terms “requesting spouse” and “nonrequesting spouse.”

NO MANDATE ON LOCAL AGENCIES AND SCHOOL DISTRICTS

The Board has determined that the adoption of the proposed amendments to Regulations 1705.1,
4903, 5240, 5241, and 5242 will not impose a mandate on local agencies or school districts,
including a mandate that is required to be reimbursed under part 7 (commencing with section
17500) of division 4 of title 2 of the Government Code.

NO COST OR SAVINGS TO ANY STATE AGENCY, LOCAL AGENCY, OR SCHOOL
DISTRICT

The Board has determined that the adoption of the proposed amendments to Regulations 1705.1,
4903, 5240, 5241, and 5242 will result in no direct or indirect cost or savings to any state agency,
no cost to any local agency or school district that is required to be reimbursed under part 7
(commencing with section 17500) of division 4 of title 2 of the Government Code, no other non-
discretionary cost or savings imposed on local agencies, and no cost or savings in federal funding
to the State of California.

NO SIGNIFICANT STATEWIDE ADVERSE ECONOMIC IMPACT DIRECTLY
AFFECTING BUSINESS

The Board has made an initial determination that the adoption of the proposed amendments to
Regulations 1705.1, 4903, 5240, 5241, and 5242 will not have a significant, statewide adverse
economic impact directly affecting business, including the ability of California businesses to
compete with businesses in other states.

The adoption of the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242
may affect small business.

NO COST IMPACTS TO PRIVATE PERSONS OR BUSINESSES

The Board is not aware of any cost impacts that a representative private person or business
would necessarily incur in reasonable compliance with the proposed action.

RESULTS OF THE ECONOMIC IMPACT ASSESSMENT REQUIRED BY
GOVERNMENT CODE SECTION 11346.3, SUBDIVISION (b)

The Board has determined that the proposed amendments to Regulations 1705.1, 4903, 5240,
5241, and 5242 are not a major regulation, as defined in Government Code section 11342.548
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and California Code of Regulations, title 1, section 2000. Therefore, the Board has prepared the
economic impact assessment required by Government Code section 11346.3, subdivision (b)(1),
and included it in the initial statement of reasons. The Board has determined that the adoption of
the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242 will neither create
nor eliminate jobs in the State of California nor result in the elimination of existing businesses
nor create or expand business in the State of California. Furthermore, the Board has determined
that the adoption of the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and
5242 will not affect the benefits of the regulations to the health and welfare of California
residents, worker safety, or the state’s environment.

NO SIGNIFICANT EFFECT ON HOUSING COSTS

The adoption of the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242
will not have a significant effect on housing costs.

DETERMINATION REGARDING ALTERNATIVES

The Board must determine that no reasonable alternative considered by it or that has been
otherwise identified and brought to its attention would be more effective in carrying out the
purpose for which the action is proposed, would be as effective and less burdensome to affected
private persons than the proposed action, or would be more cost effective to affected private
persons and equally effective in implementing the statutory policy or other provision of law than
the proposed action.

CONTACT PERSONS

Questions regarding the substance of the proposed amendments should be directed to Bradley M.
Heller, Tax Counsel IV, by telephone at (916) 323-3091, by e-mail at

Bradley. Helleri@boe.ca.gov, or by mail at State Board of Equalization, Attn: Bradley Heller,
MIC:82, 450 N Street, P.O. Box 942879, Sacramento, CA 94279-0082.

Written comments for the Board’s consideration, notice of intent to present testimony or
witnesses at the public hearing, and inquiries concerning the proposed administrative action
should be directed to Mr. Rick Bennion, Regulations Coordinator, by telephone at (916) 445-
2130, by fax at (916) 324-3984, by e-mail at Richard.Bennion(@boe.ca.gov, or by mail at State
Board of Equalization, Attn: Rick Bennion, MIC:80, 450 N Street, P.O. Box 942879,
Sacramento, CA 94279-0080.
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WRITTEN COMMENT PERIOD

The written comment period ends at 9:30 a.m. on September 16, 2015, or as soon thereafter as
the Board begins the public hearing regarding the adoption of the proposed amendments to
Regulations 1705.1, 4903, 5240, 5241, and 5242 during the September 16-17, 2015, Board
meeting. Written comments received by Mr. Rick Bennion at the postal address, email address,
or fax number provided above, prior to the close of the written comment period, will be
presented to the Board and the Board will consider the statements, arguments, and/or contentions
contained in those written comments before the Board decides whether to adopt the proposed
amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242. The Board will only consider
written comments received by that time.

AVAILABILITY OF INITIAL STATEMENT OF REASONS AND TEXT OF
PROPOSED REGULATION

The Board has prepared underscored and strikeout versions of the text of Regulations 1705.1,
4903, 5240, 5241, and 5242 illustrating the express terms of the proposed amendments. The
Board has also prepared an initial statement of reasons for the adoption of the proposed
amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242, which includes the economic
impact assessment required by Government Code section 11346.3, subdivision (b)(1). These
documents and all the information on which the proposed amendments are based are available to
the public upon request. The rulemaking file is available for public inspection at 450 N Street,
Sacramento, California. The express terms of the proposed amendments and the initial statement
of reasons are also available on the Board’s Website at www.boe.ca.gov.

SUBSTANTIALLY RELATED CHANGES PURSUANT TO GOVERNMENT CODE
SECTION 11346.8

The Board may adopt the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and
5242 with changes that are nonsubstantial or solely grammatical in nature, or sufficiently related
to the original proposed text that the public was adequately placed on notice that the changes
could result from the originally proposed regulatory action. If a sufficiently related change is
made, the Board will make the full text of the proposed regulation, with the change clearly
indicated, available to the public for at least 15 days before adoption. The text of the resulting
regulation will be mailed to those interested parties who commented on the original proposed
regulation orally or in writing or who asked to be informed of such changes. The text of the
resulting regulation will also be available to the public from Mr. Bennion. The Board will
consider written comments on the resulting regulation that are received prior to adoption.
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AVAILABILITY OF FINAL STATEMENT OF REASONS

If the Board adopts the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and
5242, the Board will prepare a final statement of reasons, which will be made available for

inspection at 450 N Street, Sacramento, California, and available on the Board’s Website at
www. boe. cd.gov.

Sincerely,

¢ Joann Richmond, Chief

Board Proceedings Division

JR:reb
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Initial Statement of Reasons for
Proposed Amendments to California Code of Regulations, Title 18,

Section 1705.1, Innocent Spouse or Registered Domestic Partner Relief from Liability,
Section 4903, Innocent Spouse or Registered Domestic Partner Relief from Liability,
Section 5240, Persons Who May File, Contents of, and Manner of Filing
Requests for Innocent Spouse Relief,

Section 5241, Acknowledgement and Review of Requests for Innocent Spouse Relief,
and

Section 5242, Requests for Reconsideration by the Board

SPECIFIC PURPOSE AND NECESSITY

Current Law

In 1993, section 6456 was added to the Revenue and Taxation Code (RTC) by Assembly
Bill No. 1288 (Stats. 1993, ch. 181) to authorize the State Board of Equalization (Board) to
prescribe regulations under which a spouse may be relieved of a liability under the Sales
and Use Tax Law (RTC, § 6001 et seq.) if:

e The liability is due to an understatement of tax that is attributable to the other
spouse;

o The spouse being relieved did not know of and had no reason to know of the
understatement; and

o [tis inequitable to hold the spouse being relieved liable for the tax attributable to
the understatement, taking into account whether the spouse being relieved
significantly benefited directly or indirectly from the liability, and taking into
account all other facts and circumstances.

The Board subsequently adopted California Code of Regulations, title 18, section
(Regulation) 1705.1, Innocent Spouse or Registered Domestic Partner Relief from
Liability, in 1997 to implement, interpret, and make specific RTC section 6456. As
relevant here, Regulation 1705.1 currently requires a spouse to file a “written request for
relief” to be considered for innocent spouse relief under section 6456, subdivision (a).
Also, Regulation 1705.1 currently refers to a spouse that has filed such a request as a
“claiming spouse” and refers to the spouse of an individual requesting innocent spouse
relief as the “nonclaiming spouse.”

In 2000, subdivision (f) was added to RTC section 6456 by Assembly Bill No. 2898 (Stats.
2000, ch. 1052) to authorize the Board to prescribe regulations under which a spouse may
be relieved of a liability for any tax or deficiency for which “innocent spouse relief” is not
available under RTC section 6456, subdivision (a). Under RTC section 6456, subdivision
(f), such relief may be granted if, after taking into account all the facts and circumstances,



the Board determines it is inequitable to hold the spouse liable for the tax or deficiency (or
any portion thereof). The Board subsequently added subdivision (h) to Regulation 1705.1
in 2001 to implement RTC section 6456, subdivision (f)’s provisions for other “equitable
relief.” As relevant here, Regulation 1705.1, subdivision (h) currently requires a spouse
to file a request for equitable relief within the applicable statute of limitations to be
considered for equitable relief under RTC section 6456, subdivision (f). In addition, in
2006, the name of Regulation 1705.1 was updated to include “Registered Domestic
Partners,” and subdivision (j) was added to Regulation 1705.1 to explain that on and after
January 1, 2005, registered domestic partners have the same rights to relief under RTC
section 6456 and Regulation 1705.1 as spouses and all further references to “spouses”
herein include registered domestic partners, unless otherwise noted.

In 2007, the Board adopted the Rules for Tax Appeals (Cal. Code Regs., tit. 18, § (Reg.)
5000 et seq.) to provide regulations governing the administrative and appellate review
processes for all of the tax and fee programs administered by the Board. (Reg. 5000,
Statement of Intent; Title of Division.) Regulations 5240, Persons Who May File,
Contents of, and Manner of Filing Requests for Innocent Spouse Relief, 5241,
Acknowledgement and Review of Requests for Innocent Spouse Relief, and 5242,
Requests for Reconsideration by the Board, were included in the Rules for Tax Appeals
to provide specific procedures for the Board’s review of requests for innocent spouse
relief and other equitable relief under RTC section 6456.

Regulation 5240 currently provides for the filing of a request for innocent spouse relief
with the Board’s Offer in Compromise Section. Subdivisions (a) through (c) of
Regulation 5241 currently provide for the acknowledgement, review, and grant or denial
of a request for innocent spouse relief by the Board’s Offer in Compromise Section. If a
request for innocent spouse relief is denied and it appears the individual who requested
innocent spouse relief may be eligible for other equitable relief, then subdivisions (c) and
(d) of Regulation 5241 also currently provide for the Offer in Compromise Section to:

e Send the individual a questionnaire and financial statement to complete and return
to request other equitable relief; and '

e Review the individual’s completed questionnaire and financial statement to
determine if other equitable relief is warranted.

Regulation 5242 currently provides that if a request for other equitable relief is denied,
then the individual requesting relief may request that the denial be reconsidered by the
Board at a Board hearing.

In 2007, the Legislature enacted Assembly Bill No. 1748 (Stats. 2007, ch. 342), which
added 15 sections to the RTC to authorize the Board to prescribe regulations providing
for innocent spouse relief and other equitable relief from liabilities imposed under the
Motor Vehicle Fuel Tax Law (RTC, § 7657.5), Use Fuel Tax Law (RTC, § 8880), Private
Railroad Car Tax Law (RTC, § 11408.5), Cigarette and Tobacco Products Tax Law
(RTC, § 30285), Alcoholic Beverage Tax Law (RTC, § 32258), Timber Yield Tax Law
(RTC, § 38454.5), Energy Resources Surcharge Law (RTC, § 40105), Emergency



Telephone Users Surcharge Law (RTC, § 41099), Hazardous Substances Tax Law (RTC,
§§ 43159.1, 43159.2), Integrated Waste Management Fee Law (RTC, § 45158), Oil Spill
Response, Prevention and Administration Fees Law (RTC, § 46159), Underground
Storage Tank Maintenance Fee Law (RTC, § 50112.6), Fee Collection Procedures Law
(RTC, § 55045.1), and Diesel Fuel Tax Law (RTC, § 60210.5), effective January 1, 2008.
The Board adopted Regulation 4903, Innocent Spouse or Registered Domestic Partner
Relief from Liability, in 2010 to implement, interpret, and make specific its authority to
grant innocent spouse relief and other equitable relief to taxpayers and feepayers (hereafter
collectively “taxpayers”) under these 14 additional tax and fee laws. Regulation 4903
generally incorporates the same provisions as Regulation 1705.1, including provisions
regarding registered domestic partners. As relevant here, Regulation 4903 currently
requires a spouse to file a “written request for relief” to be considered for innocent spouse
relief, and it refers to a spouse that has filed such a request as a “claiming spouse” and
refers to the spouse of an individual who is requesting innocent spouse relief as the
“nonclaiming spouse.” Regulation 4903 also currently requires a spouse to file a request
for equitable relief within the applicable statute of limitations to be considered for
equitable relief.

In addition, the Board added Regulation 4903 to chapter 9.9, Special Taxes
Administration-Miscellaneous, of division 2 of title 18 of the California Code of
Regulations because it applies to liabilities incurred under all 14 of the special tax and fee
laws listed above. Therefore, when the Board adopted Regulation 4903, the Board also
adopted Regulations 1004, 1032, 1124.1, 1249, 1336, 1422.1, 2251, 2303.1, 2433, 2571,
3022, 3302.1, 3502.1, and 4106, which are also entitled Innocent Spouse or Registered
Domestic Partner Relief from Liability. These cross-referencing regulations are located
in other chapters in divisions 1 and 2 of title 18 that correspond with each of the special
tax and fee laws listed above, and they currently direct taxpayers to the operative
provisions in Regulation 4903.

In 2013, the Board adopted amendments to make Rules for Tax Appeals Regulations 5240,
5241, and 5242 applicable to the filing and review of all the requests for innocent spouse
relief and other equitable relief governed by Regulation 4903, except requests filed under
the Private Railroad Car Tax Law. This is because Regulations 5240, 5241, and 5242 are
contained in chapter 2 of the Rules for Tax Appeals, which does not apply to Private
Railroad Car Tax appeals. Also, as relevant here, Regulation 5240, subdivision (a),
currently provides for the filing of requests for innocent spouse relief from taxes imposed
under the “Diesel Fuel Tax Law” and Regulations 5240, 5241, and 5242 currently contain
cross references to specific subdivisions in Regulations 1705.1 and 4903.

Specific Purposes, Necessity, and Benefits of the Proposed Amendments

In order to receive innocent spouse relief or other equitable relief from a specific tax or fee
liability, a spouse must establish that it would be “inequitable” to hold that spouse liable for
such amount under the applicable facts and circumstances. As a result, Board staff
determined that it would be easier for taxpayers and more efficient for the Board if a
taxpayer could file one request for relief in order to be considered for both innocent spouse



relief and other equitable relief at the same time. Board staff also determined that there
was an administrative issue (or problem within the meaning of Gov. Code, § 11346.2,
subdivision (b)(1)) because Regulations 1705.1, 4903, 5240, 5241, and 5242,
collectively, provide for the initial filing and review of a taxpayer’s request for innocent
spouse relief, the subsequent filing and review of the taxpayer’s request for other
equitable relief only after the taxpayer’s request for innocent spouse relief is denied, and
the regulations only permit a taxpayer to request reconsideration from the Board if the
taxpayer is denied other equitable relief. Therefore, Board staff prepared a Chief Counsel
Memorandum dated May 6, 2015, which recommended that the Board address the
administrative issue by:

Amending Regulations 1705.1 and 4903 so that they no longer require a spouse to
file a separate request for equitable relief;

Amending Regulations 1705.1, 4903, and 5241 so that they require the Board to
consider a spouse who files a request for innocent spouse relief for both innocent
spouse relief and other equitable relief;

Amending Regulation 5241 so that it requires the Offer in Compromise Section to
send a spouse a “questionnaire and financial statement to complete and return”
with the letter acknowledging his or her request for innocent spouse relief so that
the Offer in Compromise Section can still obtain the information needed to
determine whether other equitable relief is warranted;

Amending Regulation 5241 so that it requires the Offer in Compromise Section to
provide a spouse with instructions about how to request reconsideration in the
event relief is initially denied; and

Amending Regulation 5242 so that a spouse can request reconsideration from the
Board if the Offer in Compromise Section denies both innocent spouse relief and
other equitable relief as to any liability included in his or her request for innocent
spouse relief.

In addition, spouses file “requests,” not claims, for innocent spouse relief under
Regulations 1705.1, 4903, and 5240, and Regulation 5241 currently uses the semantically
correct phrase “non-requesting spouse” to refer to the spouse of an individual who is
requesting innocent spouse relief. However, Regulations 1705.1 and 4903 generally refer
to “requests” as “claims,” a spouse requesting relief as a “claiming spouse,” and the
spouse of an individual who is requesting relief as a “nonclaiming spouse.” Therefore, in
the May 6, 2015, Chief Counsel Memorandum, Board staff recommended addressing
these minor inconsistencies by replacing all of Regulations 1705.1°s and 4903°s

references to “claims,
“requests,

2 &

claiming spouse,” and “nonclaiming spouse” with references to
requesting spouse,” and “non-requesting spouse,” respectively, so that

% &

Regulations 1705.1, 4903, and 5241 use consistent and accurate terminology.

Moreover, in the May 6, 2015, Chief Counsel Memorandum, Board staff recommended
that the Board make minor grammatical and formatting changes to renumbered
subdivisions (g) and (h) in Regulations 1705.1 and 4903. Board staff also recommended
that the Board delete the cross-references to specific subdivisions in Regulations 1705.1
and 4903 from Regulations 5240 and 5242 because the specific subdivisions have been



renumbered and it is not necessary to specifically refer to the subdivisions to understand
the meaning of Regulations 5240’s and 5242’s cross-references to Regulations 1705.1
and 4903. Board staff further recommended that the Board added an inadvertently
omitted “s” to the end of Oil Spill Response, Prevention and Administration “Fee” in
Regulation 5240, subdivision (a). Board staff additionally recommended revising the
reference to Regulation 5241, subdivision (d), present in subdivision (c) of Regulation
5242 so that it refers to Regulation 5241, subdivision (c).

Board staff submitted the May 6, 2015, Chief Counsel Memorandum to the Board for
consideration during its May 27, 2015, meeting and, during the meeting, the Board
Members unanimously voted to propose the amendments to Regulations 1705.1, 4903,
5240, 5241, and 5242 recommended by staff, although Chairman Jerome Horton was
absent and did not vote. The Board determined that the proposed amendments are
reasonably necessary for the specific purposes of addressing the administrative issue
referred to above, ensuring that Regulations 1705.1, 4903, and 5241 use consistent and
accurate terminology, and clearly and efficiently administering the RTC provisions for
innocent spouse relief and other equitable relief, cited above.

Prior to publishing this notice for the proposed amendments the Board authorized on May
27,2015, Board staff realized that the Board inadvertently omitted references to RTC
section 60601, which authorizes the Board to adopt regulations to implement, interpret,
and make specific the provisions of the Diesel Fuel Tax Law, from the 2013 amendments
to Regulations 5240’s, 5241°s, and 5242’s authority notes. And, the Board also
inadvertently omitted references to RTC section 60210.5, which authorizes the Board to
prescribe regulations providing for innocent spouse relief and other equitable relief from
liabilities imposed under the Diesel Fuel Tax Law, from the 2013 amendments to
Regulations 5240’s, 5241°s, and 5242’s reference notes. Therefore, the Board has also
included references to RTC sections 60601 and 60210.5 in the proposed amendments to
Regulations 5240’s, 5241’s, and 5242’s authority and reference notes, respectively, which
were not discussed in the May 6, 2015, Chief Counsel Memorandum, because the Board
has determined that these additional amendments are reasonably necessary for the specific
purpose of addressing the Board’s prior omissions from the 2013 amendments.

The Board anticipates that the proposed amendments to Regulations 1705.1, 4903, 5240,
5241, and 5242 will benefit taxpayers by making it easier for taxpayers to be considered
for other equitable relief, and the proposed amendments will benefit taxpayers, Board
staff, and the Board by making the Board’s review of requests for innocent spouse relief
and other equitable relief more efficient. The proposed amendments to Regulations
1705.1, 4903, 5240, 5241, and 5242 were not mandated by federal law or regulations.
There is no previously adopted or amended federal regulation that is identical to
Regulations 1705.1, 4903, 5240, 5241, and 5242 or the proposed amendments to
Regulations 1705.1, 4903, 5240, 5241, and 5242.

DOCUMENTS RELIED UPON



The Board relied upon the May 6, 2015, Chief Counsel Memorandum, the exhibits to the
memorandum, and the comments made during the Board’s discussion of the
memorandum during its May 27, 2015, meeting in deciding to propose the amendments
to Regulations 1705.1, 4903, 5240, 5241, and 5242 described above.

ALTERNATIVES CONSIDERED

The Board considered whether to begin the formal rulemaking process to adopt the
proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242 at this time or,
alternatively, whether to take no action at this time. The Board decided to begin the
formal rulemaking process to adopt the proposed amendments at this time because the
Board determined that the amendments are reasonably necessary for the reasons set forth
above.

The Board did not reject any reasonable alternative to the proposed amendments to
Regulations 1705.1, 4903, 5240, 5241, and 5242 that would lessen any adverse impact
the proposed action may have on small business or that would be less burdensome and
equally effective in achieving the purposes of the proposed action. No reasonable
alternative has been identified and brought to the Board’s attention that would lessen any
adverse impact the proposed action may have on small business, be more effective in
carrying out the purposes for which the action is proposed, would be as effective and less
burdensome to affected private persons than the proposed action, or would be more cost
effective to affected private persons and equally effective in implementing the statutory
policy or other provision of law than the proposed action.

INFORMATION REQUIRED BY GOVERNMENT CODE SECTION 11346.2,
SUBDIVISION (b)(5) AND ECONOMIC IMPACT ASSESSMENT REQUIRED BY
GOVERNMENT CODE SECTION 11346.3, SUBDIVISION (b)

As previously explained, the Board adopted Regulations 1705.1, 4903, 5240, 5241, and
5242 to implement, interpret, and make specific the RTC provisions for innocent spouse
relief and other equitable relief, cited above. Currently, the regulations collectively
provide for the initial filing and review of a taxpayer’s request for innocent spouse relief,
and the subsequent filing and review of the taxpayer’s request for other equitable relief
only after the taxpayer’s request for innocent spouse relief is denied, and the regulations
only permit a taxpayer to request reconsideration from the Board if the taxpayer is denied
other equitable relief. The proposed amendments make the Board’s administration of the
RTC provisions for innocent spouse relief and other equitable relief more efficient by
providing for the filing of one request for innocent spouse relief, the review of that
request by the Board’s Offer in Compromise Section to determine if either innocent
spouse relief or other equitable relief is warranted at the same time, and the ability to
request reconsideration from the Board if an individual requesting relief is not granted
either innocent spouse relief or other equitable relief from all the liabilities in his or her
request. As a result, the proposed amendments change the Board’s procedures by
eliminating the requirement that some taxpayers file a separate request for other equitable
relief, in addition to their requests for innocent spouse relief, within the applicable statute



of limitations. The proposed amendments also change the Board’s procedures so that
Board staff and the Board can consider whether a taxpayer qualifies for innocent spouse
relief and other equitable relief at the same time.

However, the proposed amendments do not change the substantive requirements for
granting or denying innocent spouse relief and other equitable relief. And, after the
proposed amendments, a taxpayer will still need to provide the same information to the
Offer in Compromise Section that is currently needed to determine whether the taxpayer
qualifies for innocent spouse relief and other equitable relief.

As a result, the Board’s Legal Department has determined that the proposed amendments
to Regulations 1705.1, 4903, 5240, 5241, and 5242 will make it easier for taxpayers to be
considered for other equitable relief and make it more efficient for the Offer in
Compromise Section and the Board to determine whether taxpayers are entitled to such
relief. However, the proposed amendments will not substantially increase or decrease the
number of requests for innocent spouse relief currently filed with the Offer in
Compromise Section. The proposed amendments will not substantially increase or
decrease the amount of innocent spouse relief and other equitable relief currently granted
by the Board. And, as a result, the proposed amendments will not have a measurable
impact on revenue.

Therefore, the Board anticipates that the proposed amendments will benefit taxpayers by
making it easier for taxpayers to be considered for other equitable relief, and the
proposed amendments will benefit taxpayers, Board staff, and the Board by making the
Board’s review of requests for innocent spouse relief and other equitable relief more
efficient. However, the Board estimates that the proposed amendments will not have a
measurable economic impact on individuals and business. And, the Board has
determined that the proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and
5242 are not a major regulation, as defined in Government Code section 11342.548 and
California Code of Regulations, title 1, section 2000, because the Board has estimated
that the proposed amendments will not have an economic impact on California business
enterprises and individuals in an amount exceeding fifty million dollars ($50,000,000)
during any 12-month period.

Further, based on these facts and all of the information in the rulemaking file, the Board
has also determined that the adoption of the proposed amendments to Regulations 1705.1,
4903, 5240, 5241, and 5242 will neither create nor eliminate jobs in the State of
California nor result in the elimination of existing businesses nor create or expand
business in the State of California.

Furthermore, Regulations 1705.1, 4903, 5240, 5241, and 5242 do not regulate the health
and welfare of California residents, worker safety, or the state’s environment. Therefore,
the Board has also determined that the adoption of the proposed amendments to
Regulations 1705.1, 4903, 5240, 5241, and 5242 will not affect the benefits of
Regulations 1705.1, 4903, 5240, 5241, and 5242 to the health and welfare of California
residents, worker safety, or the state’s environment.



The forgoing information also provides the factual basis for the Board’s initial
determination that the adoption of the proposed amendments to Regulations 1705.1,
4903, 5240, 5241, and 5242 will not have a significant adverse economic impact on
business.

The proposed amendments to Regulations 1705.1, 4903, 5240, 5241, and 5242 may
affect small businesses.



Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 1705.1

1705.1. Innocent Spouse or Registered Domestic Partner Relief from Liability.

(a) In General. A spouse elaimingmay request innocent spouse relief from liability for any sales

or use tax, interest, penalties, and other amounts. A requesting spouse shall be relieved from
such liability where all of the following requirements are met:

(1) A liability is incurred under the Sales and Use Tax Law;

(2) The liability is attributable to the non-requestingrrenelaiming spouse;

(3) The spouse elaimingrequesting relief establishes that he or she did not know of, and that a
reasonably prudent person in the requestingelaiming spouse’s circumstances would not have
had reason to know of, the liability; and

(4) It would be inequitable to hold the requestingelaiming spouse liable for the liability,
taking into account whether the requestingelaiming spouse significantly benefited directly or
indirectly from the liability, and taking into account all other facts and circumstances.

(b) “Benefited.” Whether a requestingelaiming spouse has benefited directly or indirectly from
the liability will be determined by a review by the Board of all of the available evidence. Normal
support payment is not a significant benefit for purposes of this determination. Normal support is
measured relative to each family’s standard of living. The requestingelaiming spouse will not be
deemed to have benefited directly or indirectly from the liability solely as a result of normal
support unless his or her lifestyle significantly improved during the periods of liability. Gifts
received by the requestingeleimning spouse, or lavish or luxury purchases made by either spouse
may be evidence that the requestingelaiming spouse benefited directly or indirectly from the
liability. Evidence of direct or indirect benefit may consist of transfers of property, including
transfers which may be received several years after the calendar quarter in which the liability
occurred. For example, if a requestingelaiming spouse receives from the other spouse an
inheritance of property or life insurance proceeds which are traceable to the liability, the
requestingelaiming spouse will be considered to have benefited from that liability. Other factors
considered may include desertion of the requestingelaiming spouse by the other spouse or that
the spouses have become divorced or separated subsequent to the periods of liability.

(c) Attribution. The determination of the spouse to whom items of liability are attributable shall
be made without regard to community property laws.

(1) A elaimrequest for innocent spouse relief may be filed if, at the time relief is requested,
the requestingelaiming spouse is no longer married to or is legally separated from the non-

requestingronelaiming spouse, or the requestingelaiming spouse is no longer a member of
the same household as the non-requestingnenelaiming spouse.

(2) With respect to a liability incurred as a result of a failure to file a return or an omission of
an item from the return, attribution to one spouse may be determined by whether a spouse
rendered substantial services as a retailer of taxable items related to the liability. If neither
spouse rendered substantial services as a retailer, then the attribution of the liability shall be
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treated as community property. A liability incurred as a result of an erroneous deduction or
credit shall be attributable to the spouse who caused that deduction or credit to be entered on
the return.

(d) Written Request for Relief. To seek relief under subdivision (a) isions, a
requestingelaiming spouse must filemay-submit a written request for innocent spouse relief
setting forth the seller’s permit number, the period for which relief is requested, and the specific
grounds upon which the request for relief is based.

(e) Other Equitable Relief. A requesting spouse may also be relieved of liability for any unpaid

tax or deficiency under the Sales and Use Tax Law if, taking into account all the facts and
circumstances., it is inequitable to hold the requesting spouse liable for such amount attributable

to any item for which relief is not available under subdivisions (a) through (d). A spouse shall be

considered for other equitable relief under this subdivision after the spouse has filed a written
request for innocent spouse relief under subdivision (d).

(1) Factors that may be considered for the purpose of granting other equitable relief
include, but are not limited to:

(A) The requesting spouse is separated (whether legally or not) or divorced from the

non-requesting spouse.

(B) The requesting spouse would suffer economic hardship if relief is not granted.

_(C) The requesting spouse, under duress from the non-requesting spouse, did not pay
the liability. To substantiate “duress.” the requesting spouse must provide objective

evidence. “Objective evidence” can include, but is not limited to, such documents as
police reports, restraining orders, or counseling reports.

(D) The requesting spouse did not know and had no reason to know about the items
causing the understatement or that the tax would not be paid.

(E) The non-requesting spouse has a legal obligation under a divorce decree or

agreement to pay the tax. (This obligation will not be considered a positive factor if

the requesting spouse knew or had reason to know, at the time the divorce decree or
agreement was entered into, that the non-requesting spouse would not pay the tax.)

(F) The tax for which the requesting spouse is requesting relief is attributable to the
non-requesting spouse.

(2) Factors that may be considered for purposes of denying other equitable relief include,

but are not limited to:

(A) The requesting spouse will not suffer economic hardship if relief is not granted.
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(B) The requesting spouse knew or had reason to know about the items causing the
understatement or that the tax would be unpaid at the time the requesting spouse
signed the return.

(C) The requesting spouse received a significant benefit from the unpaid tax or items
causing the understatement.

(D) The requesting spouse has not made a good faith effort to comply with the

Board’s laws for the periods for which the requesting spouse is requesting relief or for
subsequent periods of liability.

(E) The requesting spouse has a legal obligation under a divorce decree or agreement
to pay the tax.

(F) The tax for which relief is being requested is attributable to the requesting spouse.

(f) Reconsideration. A requesting spouse who is denied innocent spouse relief and other
equitable relief as to any liability included in his or her request for innocent spouse relief may
request that the denials of such relief be reconsidered by the Board.

(ge) Statute of Limitations. These provisions for innocent spouse relief and other equitable relief
shall apply to all calendar quarters for requests filedetaims-made no later than one year after the
Board’sbeard™s first contact with the spouse making the requestelaim. Requests filedClaims
raade after one year from the Board’sbeard’s first contact with the spouse making the
requestelaim shall not apply to any calendar quarter that is-mere-than

more than five years from the return due date for nonpayment on a return, or
more than five years from the finality date on the Board-issuedbeard-issued determination,
whichever is later.

No calendar quarters shall be eligible for relief under this regulation that have been closed by res
judicata.

(hf) Refunds. A refund of any amounts under this regulationthese-previsiens shall be subject to
the requirements as set forth in Revenue and Taxation Code sections 6901 through 6908,
inclusive.

(ig) This regulation shall apply retroactively to liabilities arising prior to January 1, 1994,
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(it) The Board shall send notification by mail of the requestelaim for innocent spouse relief from
liability and the basis for that requestetaim to the non-requestingnenelaiming spouse.

(kj) Registered Domestic Partners. Pursuant to Family Code section 297.5, on and after January
1, 2005, registered domestic partners shall have the same rights, protections, and benefits, and
shall be subject to the same responsibilities, obligations, and duties under law, whether they
derive from statutes, administrative regulations, court rules, government policies, common law,
or any other provisions or sources of law, as are granted to and imposed upon spouses.
Accordingly, for purposes of this regulation, on and after January 1, 2005, domestic partners, as
defined in Family Code section 297, have the same rights, protections, and benefits, and are
subject to the same responsibilities, obligations, and duties as stated herein with respect to
spouses.

Note: Authority cited: Section 7051, Revenue and Taxation Code. Reference: Sections 6066,

6067, 6456 and 6901-6908, Revenue and Taxation Code; and Sections 297 and 297.5, Family
Code.
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Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 4903

4903. Innocent Spouse or Registered Domestic Partner Relief from Liability.
(a) In General.
(1) A spouse requesting innocent spouseelaiming relief from liability for any tax, fee, or

surcharge, interest, penalties, and other amounts shall be relieved from such liability where
all the following requirements are met:

(A) A liability is incurred under the Alcoholic Beverage Tax Law, Cigarette and Tobacco
Products Tax Law, Diesel Fuel Tax Law, Emergency Telephone Users Surcharge Law,
Energy Resources Surcharge Law, Fee Collection Procedures Law, Hazardous
Substances Tax Law, Integrated Waste Management Fee Law, Motor Vehicle Fuel Tax
Law, Oil Spill Response, Prevention, and Administration Fees Law, Private Railroad Car
Tax Law, Timber Yield Tax Law, Underground Storage Tank Maintenance Fee Law, or
Use Fuel Tax Law;

(B) The liability is attributable to the non-requestingrenelaiming spouse;

(C) The spouse requestingelaiming relief establishes that he or she did not know of, and
that a reasonably prudent person in the requestingelaiming spouse’s circumstances would
not have had reason to know of, the liability; and

(D) It would be inequitable to hold the requestingelaiming spouse liable for the liability,
taking into account whether the requestingelaiming spouse significantly benefited
directly or indirectly from the liability, and taking into account all other facts and
circumstances.

(2) For purposes of this section, the word “tax” shall mean “tax, fee, or surcharge.”

(b) Benefited. Whether a requestingelaiming spouse has benefited directly or indirectly from the
liability will be determined by a review by the Bboard of all of the available evidence. Normal
support payment is not a significant benefit for purposes of this determination. Normal support is
measured relative to each family’s standard of living. The requestingelaiming spouse will not be
deemed to have benefited directly or indirectly from the liability solely as a result of normal
support unless his or her lifestyle significantly improved during the periods of liability. Gifts
received by the requestingelaiming spouse, or lavish or luxury purchases made by either spouse
may be evidence that the requestingelaiming spouse benefited directly or indirectly from the
liability. Evidence of direct or indirect benefit may consist of transfers of property, including
transfers which may be received several years after the calendar quarter in which the liability
occurred. For example, if a requestingelaiming spouse receives from the other spouse an
inheritance of property or life insurance proceeds which are traceable to the liability, the
requestingelaiming spouse will be considered to have benefited from that liability. Other factors
considered may include desertion of the requestingeleiming spouse by the other spouse or that
the spouses have become divorced or separated subsequent to the periods of liability.
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(c) Attribution. The determination of the spouse to whom items of liability are attributable shall
be made without regard to community property laws.

(1) A elaimrequest for innocent spouse relief may be filed if, at the time relief is requested,
the requestingelaiming spouse is no longer married to or is legally separated from the non-

requestingnenelaiming spouse, or the requestingelaiming spouse is no longer a member of
the same household as the non-requestingnenelaiming spouse.

(2) With respect to a liability incurred as a result of a failure to file a return or an omission of
an item from the return, attribution to one spouse may be determined by whether a spouse
rendered substantial services as a taxpayer, feepayer, or surcharge payer engaged in an
activity or transaction that is subject to a tax administered under the laws specified in
paragraph (1) of subdivision (a) and related to the liability. If neither spouse rendered
substantial services as a taxpayer, feepayer, or surcharge payer, then the attribution of the
liability shall be treated as community property. A liability incurred as a result of an
erroneous deduction or credit shall be attributable to the spouse who caused that deduction or
credit to be entered on the return.

(d) Written Request for Relief. To seek relief under subdivision (a isiens, a
requestingelaiming spouse must filemeay-subsmit a written request for innocent spouse relief
setting forth the tax account number, the period for which relief is requested, and the specific
grounds upon which the request for relief is based.

e) Other Equitable Relief. A requesting spouse may also be relieved of liability for any unpaid
tax or deficiency under the laws specified in paragraph (1) of subdivision (a) if, taking into

account all the facts and circumstances. it is inequitable to hold the requesting spouse liable for
such amount attributable to any item for which relief is not available under subdivisions (a)
through (d). A spouse shall be considered for other equitable relief under this subdivision after

the spouse files a written request for innocent spouse relief under subdivision (d).

(1) Factors that may be considered for the purpose of granting other equitable relief include,

but are not limited to:

(A) The requesting spouse is separated (whether legally or not) or divorced from the non-
requesting spouse.

(B) The requesting spouse would suffer economic hardship if relief is not granted.

(C) The requesting spouse, under duress from the non-requesting spouse, did not pay the
liability. To substantiate “duress,” the requesting spouse must provide objective evidence.
“Objective evidence™ can include, but is not limited to, such documents as police reports,

restraining orders. or counseling reports.

(D) The requesting spouse did not know and had no reason to know about the items

causing the understatement or that the tax would not be paid.
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(E) The non-requesting spouse has a legal obligation under a divorce decree or agreement

to pay the tax. (This obligation will not be considered a positive factor if the requesting

spouse knew or had reason to know, at the time the divorce decree or agreement was

entered into, that the non-requesting spouse would not pay the tax.)
(F) The tax for which the requesting spouse is requesting relief is attributable to the non-

requesting spouse.

(2) Factors that may be considered for purposes of denying other equitable relief include, but

are not limited to:

(A) The requesting spouse will not suffer economic hardship if relief is not granted.

(B) The requesting spouse knew or had reason to know about the items causing the
understatement or that the tax would be unpaid at the time the requesting spouse signed
the return.

(C) The requesting spouse received a significant benefit from the unpaid tax or items

causing the understatement.

(D) The requesting spouse has not made a good faith effort to comply with the Board’s

laws for the periods for which the requesting spouse is requesting relief or for subsequent
periods of liability.

(E) The requesting spouse has a legal obligation under a divorce decree or agreement to
pay the tax.

(F) The tax for which relief is being requested is attributable to the requesting spouse.

(f) Reconsideration. A requesting spouse who is denied innocent spouse relief and other
equitable relief as to any liability included in his or her request for innocent spouse relief may

request that the denials of such relief be reconsidered by the Board.

(ge) Statute of Limitations. These provisions for innocent spouse relief and other equitable relief
shall apply to all calendar months, quarters, or years for requests filedelaims-smade no later than
one year after the Bboard’s first contact with the spouse making the requestelaim.

Requests filedClaims-made after one year from the Bboard’s first contact with the spouse making
the requestelaim shall not apply to any calendar month, quarter, or year that is

more than five years from the return due date for nonpayment on a return, or

more than five years from the finality date on the Bboard-issued determination or similar
billing document for collection of a tax or fee,

whichever is later. -
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No calendar months, quarters, or years shall be eligible for relief under this regulation that have
been closed by res judicata.

(hf) Refunds. A refund of any amounts under this regulationthese-previsiens shall be subject to
the requirements as set forth in the refund provisions of the applicable tax, fee, and surcharge
law, as specified in paragraph (1) of subdivision (a).

(ig) This regulation shall apply retroactively to liabilities arising prior to January 1, 2008.
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(i#) The Bboard shall send notification by mail of the requestelaim for innocent spouse relief
from liability and the basis for that requestelaim to the non-requestingronelaiming spouse.

(ki) Registered Domestic Partners. Pursuant to Family Code section 297.5, registered domestic
partners shall have the same rights, protections, and benefits, and shall be subject to the same
responsibilities, obligations, and duties under law, whether they derive from statutes,
administrative regulations, court rules, government policies, common law, or any other
provisions or sources of law, as are granted to and imposed upon spouses. Accordingly, for
purposes of this regulation, domestic partners, as defined in Family Code section 297, have the
same rights, protections, and benefits, and are subject to the same responsibilities, obligations,
and duties as stated herein with respect to spouses.

Note: Authority cited: Sections 8251, 9251, 11651, 30451, 32451, 38701, 40171, 41128, 43501,
45851, 46601, 50152, 55301 and 60601, Revenue and Taxation Code. Reference: Sections
7657.5, 8101-8131, 8880, 9151-9156, 11408.5, 11551-11555, 30285, 30361-30384, 32258,
32401-32407, 38454.5, 38601-38607, 40105, 40111-40117, 41099, 41100-41106, 43159.1,
43159.2, 43451-43456, 45158, 45651-45656, 46159, 46501-46507, 50112.6, 50139-50142.2,
55045.1, 55221-55226, 60210.5 and 60501-60512, Revenue and Taxation Code; and Sections
297, 297.5 and 308, Family Code.
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Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 5240

5240. Persons Who May File, Contents of, and Manner of Filing Requests for Innocent
Spouse Relief.

(a) Who May Request Relief. A divorced or separated individual may file a request for innocent
spouse relief with the Board regarding taxes and fees imposed under the Sales and Use Tax Law,
Motor Vehicle Fuel Tax Law, Use Fuel Tax Law, Diesel Fuel Tax Law, Cigarette and Tobacco
Products Tax Law, Alcoholic Beverage Tax Law, Timber Yield Tax Law, Energy Resources
Surcharge Law, Emergency Telephone Users Surcharge Law, Hazardous Substances Tax Law,
Integrated Waste Management Fee Law, Oil Spill Response, Prevention and Administration Fees
Law, Underground Storage Tank Maintenance Fee Law, and Fee Collection Procedures Law.

(b) Request Requirements. A request for innocent spouse relief must be:
(1) In writing.
(2) Signed and dated by the individual requesting relief.
(3) Specifically request innocent spouse relief.
(4) Identify the tax or fee from which relief is sought.

(5) Contain all of the information requested on Form BOE-682-A, including a specific
explanation as to why the individual requesting relief believes he or she should not be held
responsible for the liability at issue.

(c) Use of Forms. A request for innocent spouse relief prepared and filed on a completed Form
BOE-682-A satisfies the requirements of subdivision (b).

(d) Limitation Period. A request for innocent spouse relief must be filed with the Board within
the applicable time periods provided in California Code of Regulations, title 18, section 1705.1;

subdivision{e); or section 4903;-subdivision{e).

(e) Filing Requests. A request for innocent spouse relief or related document may be filed
electronically under this section if a copy of the document is transmitted to the Offer in
Compromise Section in accordance with instructions provided on the Board’s website at
www.boe.ca.gov. Requests for innocent spouse relief may be mailed to the Offer in Compromise
Section at the following address:

OFFER IN COMPROMISE SECTION, MIC 52
STATE BOARD OF EQUALIZATION

P.O. BOX 942879

SACRAMENTO, CA 94279-0052

A request for innocent spouse relief and related documents may also be hand delivered to the
Board’s headquarters at 450 N Street in Sacramento, California, or submitted to a collector that

is already assigned to the account at issue.
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Note: Authority cited: Section 15606, Government Code; and Sections 7051, 8251, 9251, 30451,
32451, 38701, 40171, 41128, 43501, 45851, 46601, 50152,-and 55301 and 60601, Revenue and
Taxation Code. Reference: Sections 6456, 7202, 7203, 7261, 7262, 7270, 7657.5, 8880, 30285,
32258, 38454.5, 40105, 41099, 43159.1, 43159.2, 45158, 46159, 50112.6,-and 55045.1 and
60210.5, Revenue and Taxation Code.
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Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 5241

5241. Acknowledgement and Review of Requests for Innocent Spouse Relief.

(a) AcknowledgmentReview. When the Offer in Compromise Section receives a request for
innocent spouse relief, it will:

(1) Send the individual requesting relief an acknowledgement letter containing the contact
information for the Offer in Compromise Section, and include a questionnaire and financial

statement for the individual requesting relief to complete and return.

(2) Inform the non-requesting spouse that the request has been filed and the basis for the
request, and permit the non-requesting spouse to submit information to support or counter the
request.

(b) Review. The Offer in Compromise Section will review a request for innocent spouse relief to
determine whether the individual requesting relief is eligible for innocent spouse relief or other
equitable relief from all the liabilities included in his or her request, as provided in California
Code of Regulations, title 18, section 1705.1 or section 4903. The Offer in Compromise Section
may request additional information from the individual requesting relief if necessary to complete

such review, including requesting additional information in the acknowledgement letter.

(c) Written Findings. Once its review is completed, the Offer in Compromise Section will mail
the individual requesting relief a letter granting or denying innocent spouse relief and other
equitable relief, and explaining why such relief was granted or denied. If the Offer in
Compromise Section denies both innocent spouse relief and other equitable relief as to any
liability included in a request for innocent spouse relief, the letter shall include instructions about
how to request reconsideration.
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Note: Authority cited: Section 15606, Government Code; and Sections 7051, 8251, 9251, 30451,
32451, 38701, 40171, 41128, 43501, 45851, 46601, 50152,-and 55301 _and 60601, Revenue and
Taxation Code. Reference: Sections 6456, 7202, 7203, 7261, 7262, 7270, 7657.5, 8880, 30285,

32258, 38454.5, 40105, 41099, 43159.1, 43159.2, 45158, 46159, 50112.6,-and 55045.1 and
60210.5, Revenue and Taxation Code.
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Text of Proposed Amendments to
California Code of Regulations, Title 18, Section 5242

5242. Requests for Reconsideration by the Board.

(a) If the Offer in Compromise Section denies both innocent spouse relief anda-request-for other
equitable relief as to any liability included in a request for innocent spouse relief-is-denied, the

individual requesting relief may request that the denials be reconsidered by the Board at a Board
hearing as provided in California Code of Regulations, title 18, section 1705.1;subdivision(h);
or section 4903;-subdivisienh). A request for a Board hearing may be denied on a request for
reconsiderationether-equitable-relief, however, requests will be liberally granted.

(b) A Board hearing may be requested by following the instructions contained in the denial-letter
described in section 5241, subdivision (cd).

(c) If a request for a Board hearing is granted, the individual requesting relief may be required to
participate in an appeals conference with the Appeals Division prior to the Board hearing.

Note: Authority cited: Section 15606, Government Code; and Sections 7051, 8251, 9251, 30451,
32451, 38701, 40171, 41128, 43501, 45851, 46601, 50152,-and 55301 and 60601, Revenue and
Taxation Code. Reference: Sections 6456, 7202, 7203, 7261, 7262, 7270, 7657.5, 8880, 30285,
32258, 38454.5, 40105, 41099, 43159.1, 43159.2, 45158, 46159, 50112.6,-and 55045.1 and
60210.5, Revenue and Taxation Code.
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