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Foreword

On June 6, 1978, the voters in California approved Proposition 13 which added article XIII A to
the California Constitution. Article XIII A generally limits the amount of ad valorem tax to a
maximum of 1 percent of the full cash value of the real property. For purposes of this limitation,
the Constitution defines full cash value to mean a county assessor's valuation of real property as
shown on the 1975-76 tax bill, or thereafter, the appraised value of that real property when
purchased, newly constructed, or a change in ownership has occurred. As long as the property
has the same owner, its assessed value generally cannot increase by more than 2 percent each
year—even if the property's market value is increasing at a faster rate. As a result, the market
value of many properties is higher than the assessed value.

In its original form and at the time of its passage in 1978, Proposition 13 did not provide for any
exclusion from a change in ownership. However, even during the implementation process of
Proposition 13, various exclusions were contemplated. In defining change in ownership, the
Legislature also provided examples of what is not change in ownership (for example,
interspousal transfers). In addition, subsequent amendments to article XIII A have been approved
by voters, which enacted other change in ownership exclusions. Examples of these include base
year value transfers for persons over the age of 55 and the exclusion of parent-child transfers.

The California Legislature codified the definition of change in ownership and any implemented
amendments to article XIII A dealing with change in ownership, by enacting Revenue and
Taxation Code sections 60 through 69.5. This section of the Assessors’ Handbook is a
compilation of the information included in the Revenue and Taxation Code statutes, Property
Tax Rules, and court cases as they relate to change in ownership.

Topics covered in this handbook section include changes in ownership as they pertain to
tenancies in common, joint tenancies, trusts and estates, legal entities, leases, cooperative
housing, interspousal transfers, domestic partners, and others. This handbook also discusses the
more common change in ownership exclusions and the various base year value transfers.

Section 15606, subdivision (c), of the Government Code directs the State Board of Equalization
(Board) to prescribe rules and regulations governing county assessors in the performance of their
duties, and subdivision (f) provides that the Board shall issue instructions, such as those set forth
in this handbook section. While rules and regulations adopted by the Board are binding as law,
Board-adopted handbook sections are advisory only. Nevertheless, courts have held that they
may be properly considered as evidence in the adjudicatory process.'

The citations and law references in this publication were current as of the writing of the
handbook section. Board staff met with members of the California Assessors' Association,

! Coca-Cola Co. v. State Board of Equalization (1945) 25 Cal.2d 918; Prudential Ins. Co. v. City and County of
San Francisco (1987) 191 Cal.App.3d 1142; Hunt-Wesson Foods, Inc. v. County of Alameda (1974) 41 Cal.App.3d
163.
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County Counsels' Association of California, and industry representatives to solicit input for this
handbook section. The Board approved this handbook section on

David J. Gau

Deputy Director

Property and Special Taxes Department
California State Board of Equalization
Date
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CHAPTER 1: OVERVIEW
ASSESSMENT PRE- AND POST-PROPOSITION 13

In June 1978, when California voters approved Proposition 13 (article XIII A was added to the
California Constitution), California property taxation was changed by:

1. Limiting the property tax rate applied to assessed values to 1 percent plus additional rates
necessary to retire voter-approved bonded indebtedness;

2. Placing explicit limitations on the power of government to impose additional property
taxes; and

3. Limiting increases in assessed values by significantly changing the method of property
assessment.

Prior to Proposition 13, annual assessments for both real property and personal property were
based on current fair market value. As a practical matter, fiscal and staffing constraints prevented
county assessors from physically revaluing each property in their respective counties every year.
Consequently, reappraisals were usually conducted on a cyclical basis. Typically, these cycles
ranged in duration from three to five years. Between physical reappraisals, county assessors
would often apply interim value increases based on trending factors. This system of assessment
ensured that all property, subject to the limitations of cyclical appraisal programs, was assessed
at its current fair market value.

Proposition 13 changed the method of property taxation from a current market value system to
an acquisition value system. Under Proposition 13, property assessments were rolled back to the
only upon a change in ownership or completion of new construction. Acquisition value
assessment refers to the process of assessing property at its fair market value at the time of a
change in ownership or completion of new construction. The new assessment at such time
becomes the property's new base year value, which is subject to the annual inflation adjustment
discussed below.

Locally-assessed real property is the only category of property subject to the provisions of
article XIII A of the California Constitution. Locally-assessed personal property and
state-assessed properties are not subject to its provisions and are annually assessed as of the
January 1 lien date at current fair market value by county assessors and the State Board of
Equalization, respectively.

Specifically, under Proposition 13:

e Property assessments were rolled back to their 1975-76 levels for the 1978-79 fiscal year.
Properties that have not been sold or newly constructed, in whole or in part, since
March 1, 1975 are said to have a 1975 base year value. The base year value is the current
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Chapter 1

fair market value (or full cash value) of real property in 1975-76, or in any subsequent
year in which a change in ownership or the completion of new construction occurs.?

e Each property's base year value is adjusted annually to reflect inflation as measured by
the California Consumer Price Index, but may not exceed an increase of 2 percent. This
taxable value reflecting the annual inflation indexing is known as the adjusted or factored
base year value.’ The adjusted base year value is the maximum assessable amount for a
property for that particular year unless a change in ownership or completion of new
construction occurs.

e When a change in ownership occurs, a new base year value is established at the current
fair market value on the date of the change in ownership.* The base year value of any
newly completed construction is its current fair market value as of its date of completion.
New construction in progress is appraised at its fair market value on the January 1 lien
date.’

e If a partial change in ownership occurs, only the portion that changes ownership is given
a new base year value based upon its current fair market value on the date of the change
in ownership, and the portion that did not change ownership retains its existing adjusted
base year value. Similarly, with new construction (for example, the addition of a
bedroom), the new construction is given a new base year value upon the completion of
the construction at its current fair market value, while the pre-existing portion(s) of the
property retains its existing adjusted base year value. Thus, an assessment for one parcel
may have multiple base year values reflecting its separate portions.

Property assessments may be reviewed each year for a decline in value and if a property's fair
market value drops below its adjusted base year value, it will be temporarily reassessed at the
lower fair market value.® This reduction is frequently referred to by the number of its ballot
initiative approved by the voters—a Proposition 8 adjustment.” Even though a property may be

temporarily assessed at its current market value, its base year value is still annually adjusted by

adjusted base year value, the adjusted base year value is restored to the assessment roll.®

Since Proposition 13 did not define change in ownership, the Assembly Revenue and Taxation
Committee formed a task force to study the issue and make recommendations for law changes.
This task force consisted of 35 members that included legislative and Board of Equalization
staff, county assessors, trade associations, and lawyers in the public and private sectors. The
effort of this task force resulted in a report to the Assembly Revenue and Taxation Committee on

? Revenue and Taxation Code sections 50 through 51.5; section 75.10(a); section 110.1. All statutory references are
to the Revenue and Taxation Code unless otherwise indicated.

* Section 51.

* Section 50; section 75.10(a); section 110.1(a) and (b).

* Sections 70 and 71.

® Section 51(a)(2) and (e).

7 Approved by the voters on November 7, 1978.

¥ County of Orange v. Bezaire (2004) 117 Cal.App.4th 121.
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January 22, 1979. The recommendations in the task report resulted in the enactment of various
Revenue and Taxation Code sections. The provisions regarding change in ownership are codified
beginning with section 60. Subsequent constitutional amendments to article XIII A and
corresponding implementing statutes have resulted in additional exclusions from the definition of
change in ownership.

CHANGE IN OWNERSHIP

Locally assessed real property subject to Proposition 13 is reassessed upon a change in
ownership or new construction. Section 60 defines a change in ownership as a transfer of a
present interest in real property, including the beneficial use thereof, the value of which is
substantially equal to the value of the fee interest. For those transfers that are not specifically
addressed by statutes, regulations, or court decisions, section 60 provides the fundamental
criteria for determining whether a change in ownership has occurred.’

e A transfer may be voluntary or involuntary and may happen by operation of law or may
result from: a purchase or sale; a grant, gift or devise through inheritance or through a
trust; an addition or deletion of an owner; or a property settlement.'” Payment or
consideration is not required. Consideration is something of value (for example, the
exchange of other property, the assumption of a debt, the cancellation of an outstanding
debt, the creation of a debt) that may be exchanged for the property.

e A present interest is one which entitles the person having such interest to the immediate
possession, present use, or present enjoyment of the property. This requirement excludes
from the definition of change in ownership the transfer of contingent and future interests,
including revocable transfers. (See Chapter 3 for a discussion of revocable trusts.)

e The term beneficial use means the right to enjoy the benefits of a property and includes
the right to occupy a property and the right to receive income produced by a property."
This requirement excludes from the definition of change in ownership transfers involving
trustees, conservators, fiduciaries, security interest holders such as lenders, and other title
changes where there are no transfers of the beneficial use."

e A change in ownership requires that the transferred property interest be substantially
equal to the value of the fee interest in the property.” Fee simple ownership means
absolute ownership of property. Thus, substantially equal to the value of a fee interest
means an ownership interest that is substantially equal to the value of absolute ownership.
This is known as the value equivalency test, and it ensures that there is only one primary
owner for property tax purposes at any point in time. A major purpose of this third

® Shuwa Investments Corporation v. Los Angeles County (1991) 1 Cal. App.4th 1635, 1647.

1 property Tax Rule 462.001. All references to Rules or Property Tax Rules are to Title 18, Public Revenues,
California Code of Regulations.

' Reilly v. City and County of San Francisco (2006) 142 Cal.App.4th 480; Leckie v. County of Orange (1998) 65
Cal.App.4th 334, 338-339; Pacific Southwest Realty Co. v. County of Los Angeles (1991) 1 Cal.4th 155, 162.

"> Rules 462.001, 462.200, and 462.240.

13 Pacific Southwest Realty Company v. County of Los Angeles (1991) 1 Cal.4th 155, 164.
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element is to avoid unwarranted complexity so that only a transfer by the primary owner
will be a change in ownership." Under this test, the primary owner may be someone
other than the record owner of the property and may not be the person legally responsible
for payment of property taxes.

TRANSFERS THAT DO NOT CONSTITUTE A CHANGE IN OWNERSHIP

Some transfers of title to real property reflect transfers that do not meet one or more of the
requirements of section 60, and are therefore not considered changes in ownership. Many of
these transfers are discussed in the other chapters of this handbook. Rules 462.200 and 462.240
interpret the statutory provisions of sections 60 through 69.5 to explain that certain transfers,
although they involve recorded deeds or other apparent transfers of real property, do not
represent changes in ownership that result in reappraisal of the interests transferred. Examples
include:

Transfer of only bare legal title, without the accompanying beneficial interest,"” including
substitution of a trustee.'®

Transfer for the purpose of perfecting title'” or to reform or correct a deed to reflect the
intentions of the parties.'®

Creation, assignment, or reconveyance of a security interest not coupled with the right to

. . . 19 . .

immediate use, occupancy, possession, or profits, ~ such as lender on title as security for
20

a loan.

Transfer to or from a person or entity that acts only on behalf of and at the direction of

the principal conveying the title, thereby creating a holding agreement. However, there is

a change in ownership if there is a change in principals or the title is conveyed to another
0l

principal.

Sale and leaseback when the transaction is demonstrated to be a financing mechanism
rather than a change in beneficial interest.”

. . . 23
Transaction involving shares of mutual funds.

Other transfers are specifically excluded from change in ownership by constitutional or statutory
provisions. The effect of a change in ownership exclusion is that the property is not reassessed to

'* Report of the Task Force on Property Tax Administration, January 22, 1979, California Assembly Revenue and
Taxation Committee; Leckie v. County of Orange (1998) 65 Cal.App.4th 334, 338.
15 Rule 462.240(a).

16 Section 62(c)(1); Rule 462.240(b).

17 Section 62(b); Rule 462.240(a)(1).

'8 Section 62(1); Rule 462.240(f).

19 Section 62(c)(2); Rule 462.240(a)(2).

2 Rule 462.200(a).

2! Rule 462.200(c).

2 Rule 462.200(d).

2 Section 62(h); Rule 462.240(c).
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current market value when its ownership changes. Specific change in ownership exclusions that
are discussed in detail in this handbook include:

e The interspousal exclusion.
e The registered domestic partner exclusion.
e The parent-child and grandparent-grandchild exclusion.

BASE YEAR VALUE TRANSFERS

Another type of change in ownership exclusion is a base year value transfer. This means, under
certain circumstances, an eligible claimant may transfer the base year value from one property to
another. The effect of an eligible base year value transfer is that the replacement property is
assessed at the adjusted base year value of the claimant's original property rather than
establishing a new base year value based on the current fair market value as required under
section 110.1.

This handbook discusses the following base year value transfers:

e Principal residence of property owners over the age of 55 or severely and permanently
disabled (see Chapter 14).

e Property taken by governmental action such as eminent domain (see Chapter 15).

e Property substantially damaged or destroyed by a Governor-proclaimed disaster (see
Chapter 16).

e Property environmentally contaminated (see Chapter 17).
DATE OF CHANGE IN OWNERSHIP

SALES

The date of change in ownership for property that is sold is rebuttably presumed to be the
recording date if a deed or other document evidencing the transfer is recorded.” If a deed is
unrecorded, the change in ownership date is rebuttably presumed to be the date on the transfer
document.” These presumptions may be overcome by proving that (a) all the parties' escrow
instructions were met on another date, or (b) the parties' agreement was specifically enforceable
on another date.”

Sales Contract

A sales contract creates a mutual obligation. One party is obligated to sell and the other to buy
within a limited time. Sales contracts for purposes of change in ownership are to be distinguished
from real estate purchase contracts typically used for the earnest money deposit and opening

2 Rule 462.260(a)(1).
2 Rule 462.260(a)(2).
%6 Rule 462.260(a)(1) and (a)(2).
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escrow _in most real estate transactions. The date that a sales agreement opens escrow is not
considered to be the date of change in ownership because the escrow instructions have not yet
been met.

A sales contract that transfers the use and control of a property to the buyer, or vendee, while the

seller, or vendor, retains title as security for payment is a financing mechanism that results in the - - {

ownership results when the contract is entered into. If the buyer defaults, and the property reverts
back to the seller, another change in ownership occurs.

agreement wherein one party agrees to convey title to real property to another party upon the
satisfaction of specified conditions set forth in the contract and which does not require
conveyance of title within one year from the date of the formation of the contract. In the case of
the typical installment land contract, when equitable ownership is transferred to the buyer, the
seller retains bare legal title as a security interest in the property and the buyer acquires equitable
title to the property as well as possession. Upon complying with the contract (that is, full
payment), the buyer's equitable estate becomes absolute and the buyer is entitled to receive the
legal title. Under these circumstances, the date the contract becomes specifically enforceable is
the date of change in ownership and not the date of recording.

Another type of sales contract is an installment or conditional land sale contract. This is an‘//{

Option to Purchase

An option to purchase, on the other hand, obligates only the selling party. An option does not
result in a change in ownership until the buyer exercises the option. Generally, the date of change
in ownership is the date the option is exercised.

However, even though a potential purchaser (optionee) has no legal obligation to purchase the
property, there are circumstances where the optionee is economically compelled to complete the
transaction. This occurs whenever the optionee would realize a significant and immediate equity
in the property merely by exercising the option. When significant equity is present at the time the
option is originated or it can be determined at the time of origination that equity will be
established with certainty within a short period, the option is a form of sales agreement and a
change in ownership occurs as of the date the option was created.

INHERITANCE
The date of change in ownership for transfers that occur as a result of inheritance by will or
intestate succession is the date of death of the decedent, even if the actual transfer deed is
recorded later.”’

77 Rule 462.260(c).
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Example 1-1

X held his principal residence in his own name. Pursuant to the terms of X's will, his
residence was to go to a charity upon his death. X died on January 15. X's will was probated
and the residence was ultimately transferred to the charity on August 30.

The date of the change in ownership was the date of X's death on January 15.

The only exception to this general rule is the unique situation of a parent-child transfer when the
decedent died before November 5, 1986, and the probate court decree of distribution was issued
on or after November 5, 1986. In this particular case, the date of transfer is considered to be the
date of the court decree of distribution, thus allowing for the parent-child exclusion even though
the decedent died prior to the effective date of the exclusion.®

TRUSTS

For transfers made through a trust, the date of change in ownership is the date property is
transferred into an irrevocable trust.” If the property is held in a revocable trust, the date of the
change in ownership is the date the trust becomes irrevocable (for example, upon the death of the
trustor).

Example 1-2

X transferred a property into an inter vivos irrevocable trust. His nephew, B, was the sole
present beneficiary of the trust. Upon X's death, the trustee recorded a deed transferring the
property from the trust to B.

The property underwent a change in ownership on the date it was transferred into the
irrevocable trust. There was no change in ownership when the trustee transferred the property
from the trust to B.

Example 1-3

X creates an inter vivos revocable trust that becomes irrevocable upon X's death. The date of
change in ownership of any real property held in the trust is the date of X's death.*

LIFE ESTATE

The date of a change in ownership upon the termination of a life estate is the date the right of
present possession or enjoyment of the property vests in the remainderman.’'

% Larson v. Duca (1989) 213 Cal.App.3d 324, 334. For a more complete discussion of Larson v. Duca, see
Chapter 12.

% Rule 462.260(d).

*% Rule 462.260(d)(1), Example 1.

*! Rule 462.260(d)(2)(B).
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Example 1-4

X transfers real property to an irrevocable trust, which grants to X's wife, B, a life estate in
the property, with a remainder to C and D, who are unrelated to X and B. The creation of a
life estate in B is a transfer excluded from change in ownership under the interspousal
exclusion. Upon the termination of B's life estate upon her death, a change in ownership
occurs because on that date C and D have an immediate right to the present possession and
enjoyment of the property.*

LEASES

The date of a change in ownership in the case of a lease is the date that the lessee has the right to
possession as evidenced by an executed lease.™

REBUTTABLE PRESUMPTION REGARDING OWNERSHIP INTERESTS

When more than one person's name appears on a deed, there is a rebuttable presumption that all
persons listed on the deed have an ownership interest in the property conveyed by that deed.*
The presumption may be rebutted by clear and convincing evidence to the contrary. Clear and
convincing evidence is proof that is explicit and unequivocal, so clear as to leave no doubt, and
sufficiently strong to command the unhesitating assent of every reasonable mind.** To establish
that the property is actually owned differently from that shown on the deed, a county assessor
may give consideration to, but is not limited by, the following:*

e A written document executed prior to or at the time of the conveyance in which all parties
agree that one or more of the parties do not have equitable ownership interests.

e Evidence of the monetary contribution of each party.

The best evidence of any fact is a final judicial finding, order, or judgment.’” Proof may also be
made by a declaration under penalty of perjury, accompanied by written evidence such as written
agreements, canceled checks, insurance policies, and tax returns which substantiate the declared
facts.

Example 1-5

X and Y wanted to purchase an investment property together. Since X had poor credit, Y
purchased the property solely in his own name. Later, upon refinancing the property, Y
conveyed a 50 percent tenancy in common interest to X. In response, the county assessor

32 Rule 462.260(d)(1), Example 4.

33 Rule 462.260(b).

3* Rule 462.200(b).

35 Tannehill v. Finch (1986) 188 Cal. App.3d 224, 228; Lillian F. v. Superior Court (1984) 160 Cal.App.3d 314, 320;
Sheehan v. Sullivan (1899) 126 Cal. 189, 193.

*¢ Rule 462.200(b)(1) and (b)(2).

37 Rule 462.200(b)(2).
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issued a supplemental assessment for 50 percent of the fair market value of the property at
the time X was placed on title as a cotenant.

X and Y provided the county assessor with declarations made under penalty of perjury,
supported by canceled checks showing that X paid one-half of the mortgage, insurance, and
property taxes on the property during the time that only Y was on title. In addition, tax
returns indicated that X had taken the benefit of deductions for 50 percent of the deductible
interest and property taxes paid. This documentation constitutes clear and convincing
evidence sufficient to rebut the deed presumption and to conclude that X had a 50 percent
beneficial ownership interest in the property since the date of purchase. Thus, no change in
ownership occurred when X was added to title.

Any transfer resulting from correcting a deed which (a) inaccurately described the property
intended to be transferred, (b) adds or omits some terms not agreed to, or (c) otherwise fails to
express the parties' true intent, does not result in a change in ownership.*

Example 1-6
X agrees to sell one acre to Y. The deed mistakenly describes a two-acre area.

Correction of the deed to describe the original acre intended to be transferred is not a change
in ownership.* However, a deed which is recorded simply to undo a prior deed which
triggered a reassessment which was not the true intent of the parties, may be treated as a
rescinded transfer (see below).

VOID AND VOIDABLE TRANSFERS

Upon a change in ownership, real property is reassessed unless an exclusion from change in
ownership applies. If a transfer is void, there is no change in ownership because the transfer has
no force and effect from its inception. Thus, the taxpayer is entitled to a refund of taxes paid if a
timely and valid refund claim is filed. Examples of void transfers include a forged deed or one
signed by a minor.

is voidable results in a change of ownership and a new base year value. If the transfer is
rescinded or voided, no refund of taxes would be due.

RESCINDED TRANSFERS

transaction and are placed in the same position in which they stood before the transfer took
place. However, the original transfer remains valid until the rescission occurs.

*8 Rule 462.240().
¥ Rule 462.240, Example 1.
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transferor's name is placed on the assessment roll as the assessee and the former base year value
is enrolled on the ensuing lien date. Restoration of a base year value as a result of rescission is
not subject to supplemental assessment,

Accordingly, any increase in the assessment prior to the rescission remains in effect until the
lien date following the effective date of the rescission. Thus, a rescission is not retroactive with
respect to the taxes due and owing prior to the date of rescission. There is no refund or
cancellation of unpaid taxes assessed for the period prior to the rescission since property taxes
are determined by the facts existing on the lien date.*’

REPORTING CHANGES IN OWNERSHIP

CHANGE IN OWNERSHIP STATEMENT

Whenever there is a change in ownership of real property or a manufactured home that is subject
to local taxation, the transferee must file a Change in Ownership Statement (COS) with the
county assessor for the county in which the property is located. The statement must be filed at
the time of recording the transfer of property or, if the transfer is not recorded, within 45 days of
the date of the change in ownership unless the change in ownership occurred as the result of a
death.

In the case of change in ownership resulting from death, the COS must be filed with each county
in which the decedent's real property is located, as follows:*

o If the estate is probated, prior to or at the time the inventory and appraisal are filed with
the court clerk; or

o Ifthe estate is not probated, within 150 days after the date of death.

The COS must contain information detailing the transfer, including: a description of the
property, the date of transfer, the parties to the transaction, the amount of consideration paid for
the property (if any), and the terms of the transaction. The COS must be signed under penalty of
perjury unless the COS is attached to or accompanies the deed or other transfer document
evidencing a change in ownership. In that case, the notice, declaration under penalty of perjury,
and any information contained in the deed or other transfer document otherwise required on the
COS may be omitted.” The law authorizes a county assessor to impose a penalty for failure to
file change in ownership statements.*

“ Long v. Newlin (1956) 144 Cal.App.2d 509; Doctors General Hospital v. County of Santa Clara (1957) 150
Cal.App.2d 53; Scollan v. Government Emp. Ins. Co. (1963) 222 Cal.App.2d 181; Seegmiller v.County of Nevada
(1997) 53 Cal.App.4th 1397, 1400.

I Section 480(a).

2 Section 480(b).

# Section 480(c) and (d).

# Sections 480(c) and 482(a) and (b).
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COS's are also required for reporting changes in control of legal entities (discussed below).*

PRELIMINARY CHANGE OF OWNERSHIP REPORT
In general, the Preliminary Change of Ownership Report (PCOR) must be completed and may be

filed with the county recorder at the time any document evidencing a yeal property change in - { Deleted: transfer of it to

ownership is recorded.* If a PCOR is not filed with the county recorder at that time, the county
recorder may impose a $20 additional recording fee.*’

The PCOR is used by county assessors to assist in the determination as to whether:

e A transfer results in a change in ownership;
e Any change in ownership exclusions apply; and
e The purchase price reflects fair market value.

Even though a document may "evidence" a change in ownership, once all the facts are presented,
it may not involve a change in ownership.

REPORTING CHANGES IN CONTROL OF LEGAL ENTITIES

Whenever there is a change in ownership as a result of change in control under section 64(c)(1)
of any corporation, partnership, LLC, or other legal entity (see Chapter 6), or whenever there is a
section 64(d) change in ownership, a COS must be filed with the State Board of Equalization
(Board) by the person or legal entity that acquired ownership control of such entity under section
64(c)(1), or by the legal entity that underwent a change in ownership under section 64(d). In
these cases, the COS must be signed under penalty of perjury and must be filed within 45 days
from the date of the change in ownership; or within 45 days of a written request by the Board for
the COS regardless of whether a change in ownership has occurred.” The COS must list all the
counties in which the legal entity owns real property and must include a description of the
property owned by the entity, the parties to the transaction, and the date of the change in
ownership.

The Board's Legal Entity Ownership Program (LEOP) has a cooperative arrangement with the
Franchise Tax Board (FTB) to assist in the discovery of legal entity changes in ownership.
Several questions on the income tax returns filed by legal entities inquire whether there has been
a change in ownership of the taxpayer in the past year.” If the taxpayer answers any of the
questions in the affirmative, the FTB informs the Board. The Board then sends a questionnaire™
to the legal entity to assist it in determining whether the reported change in ownership results in a
reappraisal of the entity's real property.

* Sections 480.1 and 480.2.

%6 Section 480.3.

47 Section 480.3(b).

* Sections 480.1 and 480.2.

¥ For corporations, Form 100, question J; for partnerships, Form 565, question T; and for LLCs, Form 568,
question O.

*® Form BOE-100-B, Statement of Change in Control and Ownership of Legal Entities.
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Chapter 1

Monthly, the Board sends each county assessor a report identifying any properties in the county
owned by a legal entity that may have undergone a change in ownership. A copy of the COS
filed by the legal entity is also sent to the appropriate county assessor(s).

CONSEQUENCES OF CHANGE IN OWNERSHIP

A change in ownership results in the establishment of a new base year value for the portion of a
property that has undergone such change in ownership, unless an exclusion applies.

Exclusions discussed in this handbook include the joint tenancy exclusion (see Chapter 2), the
interspousal and registered domestic partner exclusions (see Chapter 11), the parent-child and
grandparent-grandchild exclusions (see Chapter 12), the partition exclusion (see Chapter 13), the
de minimis transfer exclusion (see Chapter 13), and the proportional interest transfer exclusion
(see Chapter 6). Chapters 14 through 17 discuss transfers of base year values from previously
owned to newly acquired properties.

AH 401—DRAFT 12 September 2010
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Chapter 2

CHAPTER 2: FORMS OF INDIVIDUAL PROPERTY OWNERSHIP
OVERVIEW OF FORMS OF PROPERTY OWNERSHIP

Ownership in real property can be held in four primary ways:

e Sole ownership

e Tenancy in common
e Joint tenancy

e Community property

Sole ownership (also called ownership in severalty) means that property ownership is vested in a
single person or in a single legal entity such as a corporation or partnership. No division of the
bundle of property rights is involved.

Tenancy in common, joint tenancy, and community property are forms of concurrent ownership;
that is, ownership vests in two or more persons. Concurrent owners are known as co-owners or
cotenants. Community property is a form of concurrent ownership of property specific to married
couples and registered domestic partners. (See Chapter 11 for a discussion of interspousal and
registered domestic partner exclusions.)

TENANCY IN COMMON

Tenancy in common is a form of concurrent property ownership in which multiple owners have
an undivided interest in property. Each tenant in common owns a fractional share of the property
and is entitled to simultaneous possession and enjoyment of the entire property. In addition,
tenants in common may own the property in unequal shares and do not have the right of
survivorship. This means that when one tenant in common dies, that person's share will not pass
to the other co-owners by operation of law. As a result, each cotenant may sell or pledge his or
her separate interest in the property and may bequeath the interest to his or her heirs. Both
individuals and legal entities may own property as tenants in common.

The creation, transfer, or termination of a tenancy in common interest is a change in ownership
of the undivided interest transferred.”'

Example 2-1

X owns 60 percent of a property, and Y owns 40 percent as tenants in common. X dies. X's
60 percent interest will pass to his heirs, notto Y.

The transfer of X's 60 percent interest to his heirs will undergo a change in ownership unless
an exclusion applies. Y's 40 percent interest in the property will remain unchanged and will
not undergo a change in ownership. Y and X's heirs will become tenants in common.

3! Section 61(f).

AH 401—DRAFT 13 September 2010
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Chapter 2

JOINT TENANCY

Joint tenancy is a form of concurrent ownership in real property that is characterized by equal
undivided interests in property. The owners are called co-owners, cotenants, or more commonly,
joint tenants. Each joint tenant owns an equal share of the property and is entitled to the
simultaneous possession and enjoyment of the entire property.* If the deed creating a joint
tenancy specifies unequal interests, a valid joint tenancy is not created. Instead, the property
owners will be considered tenants in common.

The most significant feature of a joint tenancy is that it involves a right of survivorship. This
means that, upon the death of a joint tenant, his or her interest in the property is equally divided
and transferred to the remaining joint tenants. This transfer occurs automatically by operation of
law; no probate or other estate administration is necessary. A form called the "Affidavit of Death
of Joint Tenant" is commonly recorded to remove the deceased from title.

Example 2-2

Siblings A, B, and C acquire property in 1990 as joint tenants. Each has an undivided 1/3
interest in the property. When A dies in 2002, his joint tenancy interest automatically passes
equally to B and C, who remain joint tenants (each would have an undivided 50 percent
interest). This results in a change in ownership of 1/3 of the property. When B dies in 2007,
her joint tenancy interest automatically passes entirely to C, who automatically becomes the
sole owner of the property. This results in a change in ownership of 1/2 of the property.

For a joint tenancy to be created, it must be expressly stated in the deed. If a deed indicates
co-ownership and does not clearly and expressly state that the property is a joint tenancy, the title
is presumed to be a tenancy in common.> If a joint tenant transfers a joint tenancy interest to a
third party without specifying joint tenancy, the transferee becomes a tenant in common. For
example, a deed that states the following would be interpreted as creating a joint tenancy:

"A and B, as joint tenants"

Only individuals, not legal entities, can be joint tenants because the statutory definition of a joint
interest is one that is "owned by two or more persons in equal shares." Additionally, joint
tenancy interests may be held in trust (see discussion below).

TRANSFERS OF JOINT TENANCY INTEREST

The general rule® provides that the creation, transfer, or termination of a joint tenancy interest is
a change in ownership in the interest transferred. Upon a change in ownership of a joint tenancy
interest, only the interest that has been transferred is reappraised.

52 Civil Code section 683(a).
33 Civil Code section 686.
** Section 61(e).
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Example 2-3

The purchase of property by A and B, as joint tenants, is a change in ownership of the entire
property unless an exclusion applies.

Example 2-4

The transfer from A and B, as joint tenants, to C and D, as joint tenants, is a change in
ownership of the entire property.

Example 2-5

The subsequent transfer from C and D, as joint tenants, to C, as sole owner, is a change in
ownership of 50 percent of the property.

JOINT TENANCY ORIGINAL TRANSFEROR EXCLUSION

An exception to this change in ownership rule is the original transferor exclusion. An original
transferor is a person who creates a joint tenancy by transferring real property to others and
remains among the resulting joint tenants.” All joint tenants that do not qualify as original
transferors are referred to as other than original transferors.

Example 2-6
X owns a property as a sole owner. X deeds the property to herself and B as joint tenants.

No change in ownership results because X is an original transferor (since she was both
transferor and a resulting joint tenant). B did not own the property before the transfer.

Rule 462.040° broadened the ability of co-owners to obtain original transferor status in two
ways:

1. It allowed tenants in common to obtain original transferor status by transferring property
held as tenants in common to themselves as joint tenants without adding an additional
joint tenant (discussed below); and

2. It allowed joint tenants to transfer their joint tenancy interests to their revocable trusts for
the benefit of all of the other joint tenants to obtain original transferor status (discussed
below).

The advantage of obtaining original transferor status is that the transaction that creates the status
and subsequent transfers do not result in a change in ownership as long as the property remains
in joint tenancy and an original co-owner is on title. Thus, the following transfers do not
constitute a change in ownership:”’

%5 Section 65(b).
% Amendments effective November 13, 2003.
7 Rule 462.040(b)(1).
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o Transfers that create or transfer a joint tenancy interest if after such transfer the transferor
is one of the joint tenants (an original transferor).

e Transfers back to an original transferor.

e Transfers to all of the remaining joint tenants where at least one remaining joint tenant is
an original transferor.

Example 2-7 %

Y is the sole owner of the property. Y deeds to X, Y, and Z as joint tenants. Y is an original
transferor, and X and Z are other than original transferors. Subsequently, X transfers her
interest to Y and Z.

No change in ownership results from X's transfer of her interest to Y and Z because X
transferred her interest to the remaining joint tenants, which includes an original
transferor, Y.

To create original transferor status, all the transferors must be among the transferee joint tenants.
If a transferor is missing, none of the transferors obtain original transferor status.”

Example 2-8

A and B own property as tenants in common. A and B transfer to B, C, and D as joint
tenants.

Because A is not among the transferees, B does not become an original transferor. B, C, and
D are merely joint tenants. The transfer to C and D results in a 2/3 change in ownership.

A corollary to the original transferor exclusion is that when the interest of the last surviving
original transferor is terminated, that interest and all other interests that were previously excluded
will undergo a change in ownership. Consequently, 100 percent of the property will be subject to
reappraisal.®

Example 2-9
X and B transfer property to X, B, C, and D as joint tenants.

X dies first and no change in ownership results because B, an original transferor, remains as a
joint tenant. However, assuming no other exclusion applies, a 100 percent change in
ownership will occur when B dies because B will be the last surviving original transferor and
C and D are other than original transferors.

%% Rule 462.040.
¥ Rule 462.040(b)(1), Example 8.
€ Section 65(c); Rule 462.040(b)(2).
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Spouse of Original Transferor

A spouse of an original transferor who acquires an interest in a joint tenancy property during the
time the original transferor owns the property will also be considered to be an original transferor.
In addition, a spouse who acquires an interest in the joint tenancy property by means of a transfer
from the original transferor will also be considered to be an original transferor.' In order for a
spouse to become an original co-owner, the spouse has to acquire an interest in the joint tenancy
property during the period that the original transferor spouse is on title.

Example 2-10

X and B are joint tenants and transfer their property to X, B, C, and D as joint tenants. D is
X's wife. C is unrelated to all.

No change in ownership results upon the transfer because transferors X and B are among the
resulting joint tenants and therefore become original transferors. D becomes an original
transferor because she received her interest by way of a transfer during her spouse's lifetime.
C is an other than original transferor. Property will be subject to 100 percent reassessment
when X, B, and D come off title and C is the sole owner.

Transfer from Tenancy in Common

Prior to November 13,2003, a third person was required to be ad