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ADOPT PROPERTY TAX RULE 20 - TAXABLE POSSESSORY INTERESTS 

PUBLIC HEARING: Wednesday, January 7,1998, AT 1:30 P.M. 

NOTICE IS HEREBY GIVEN: 

The State Board of Equalization, pursuant to the authority vested in the Board by Section 
15606 (c) of the Government Code proposes to adopt a Regulation in Title 18, Division 1 of the 
California Code of Regulations. A public hearing on the proposed regulation will be held in 
Room 121,450 N Street, Sacramento, at 1:30 p.m., or as soon thereafter as the matter may be 
heard, on January 7, 1998. Any person interested may present statements or arguments orally at 
that time and place. Written statements or arguments will be considered by the Board if received 
by January 7,1998. 

INFORMATIVE DIGEST 

The State Board of Equalization proposes to adopt Property Tax Rule 20 (18 Calif. Code 
of Regs. 5 20), Taxable Possessory Interests. The proposed rule is intended to make more 
specific, and interpret and clarify the taxation of taxable possessory interests in tax-exempt 
publicly-owned property as set forth in recent amendments to Revenue and Taxation Code 
Section 107. 
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Senate Bill 657 (Maddy), Chapter 498, Statutes of 1995, amended Revenue and Taxation 

Code 3 107 to revise the definition of the term “possessory interest” in terms of three tests used 
by the courts to determine whether a possessory interests exists, namely tests to determine if a 
possession of real property is, “ independent,” “ durable” and “exclusive;” and provide more 
precise definitions of those terms. Proposed Rule 20 reflects the amended statute. 

COST TO LOCAL AGENCIES AND SCHOOL DISTRICTS 

The State Board of Equalization has determined that the proposed adoption of Rule 20 
does not impose a mandate on local agencies or school districts. Further, the Board has 
determined that the proposed rule will result in no additional direct or indirect costs to any State 
agency, or to any local agency or school district which are required to be reimbursed under Part 
7 (commencing with Section 17500) of Division 4 of Title 2 of the Government Code, and that 
there are no other non-discretionary costs or savings imposed on local agencies, or cost or 
savings in Federal funding to the State of California. 

EFFECT ON BUSINESS 

Overall, the changes proposed by adoption of Rule 20 will have a positive effect on 
business because they may reduce litigation and controversy, and will clarify and make more 
specific the rules for determining what is a taxable possessory interest for purposes of property 
taxation. There is no adverse economic impact on business. 

The adoption of the proposed Rule 20 may create jobs in the State of California, will not 
result in the elimination of existing business, and will clariQ and make more specific the rules 
for determining what is a taxable possessory interest for purposes of property taxation. Whether 
the adoption will create or expand business is unknown. 

The amendment to the regulation as proposed will not be detrimental to California 
businesses in completing with businesses in other states. 

The proposed regulation may affect small business. 

AVR Q N 

There will be no adverse economic impact on private businesses or persons from the 
adoption of Rule 20. 

FEDERAL REGULATIONS 

There are no Federal regulations comparable to proposed Rule 20. 
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a PLAIN ENGLISH STATEMENT 

Preparation of the proposed Rule included consideration of the “plain English” 
requirement. Any technical terms that may be unfamiliar to the intended users and are not 
industry-recognized are defined or explained. 

AUTHORITY 

Government Code Section 15606, subdivision (c) 

REFERENCE 

Revenue and Taxation Code Section 107. 

CONTACT 

Questions regarding the content of the proposed regulations should be directed to: Mr. 
Larry Augusta at P.O. Box 942879,450 N Street, MIC:82, Sacramento, CA 94279-0082. 
Telephone: (916) 445-6493 FAX (916) 323-3387. 

Written comments for the Board’s consideration or requests to present testimony and 

l 
bring witnesses to the public hearing should be directed to Ms. Mary Ann Stumpf, Regulations 
Coordinator, (916) 322-9569, and P. 0. Box 942879,450 N Street, MIC:80, Sacramento, CA 
94279-0080. 

ALTERNATIVES CONSIDERED 

The Board must determine that no alternative considered would be more effective in 
carrying out the purpose for which this action is proposed or be as effective and less burdensome 
to affected private persons than the proposed action. 

AVAILABILITY OF STATEMENT OF REASONS AND OF TEXT OF PROPOSED 
REGULATIONS 

The Board has prepared a statement of reasons and underscored version (express terms) 
of the proposed regulations. Both of the documents and all information on which the proposal is 
based are available to the public upon request. The Rulemaking file is available for public 
inspection at 450 N Street, Sacramento, California. Requests for copies should be addressed to 
Ms. Mary Ann Stumpf, Regulations Coordinator, (916) 322-9569, at P. 0. Box 942879,450 N 
Street, MIC: 80, Sacramento, CA 94279-0080. 
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ADDITIONAL COMMENTS 

Following the hearing, the State Board of Equalization may in accordance with law adopt 
the proposed regulation if the text remains substantially the same as described in the text 
originally made available to the public. If the State Board of Equalization makes modifications 
which are substantially related to the originally proposed text, the Board will make the modified 
text, with the changes clearly indicated, available to the public for fifteen days before adoption of 
the regulation. The text of any modified regulation will be mailed to those interested parties who 
commented on the proposed regulatory action orally or in writing or who asked to be informed of 
such changes. The modified regulation will be available to the public from Ms. Stumpf. The 
State Board of Equalization will consider written comments on the modified regulation for 
fifteen days after the date on which the modified regulation is made available to the public. 

Dated: November 6, 1997 

STATE BOARD/ OF EQUALIZATION 

Fph 
‘E. L.‘Sorensen, Jr. 
Executive Director 
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Rule 20. TAXABLE POSSESSORY INTERESTS. 

a (a) Possessorv Interests. “Possesso~v interests” are interests in real nronertv that exist as a result of 

I11 A uossession of real nrouertv that is indenendent. durable, and exclusive of rights held 
bv others in the real nronertv. and that provides a private benefit to the nossessor. extent when 
counled with ownershin of a fee simnle or life estate in the real nronertv in the same nerson: or 

(2) A rkht to the nossession of real nronertv. or a claim to a right to the nossession of real 
prooertv. that is indenendent. durable. and exclusive of rights held bv others in the real nrouertv, 
and that nrovides a nrivate benefit to the nossessor. extent when counled with ownershin of a fee 
simnle or life estate in the real nronertv in the same oerson: or 

01 Taxable imnrovements on tax-exemnt land. 

fbl Taxable Possessow Interests. “Taxable nossessorv interests” are nossessorv interests in 
publiclv-owned real nronertv. Excluded from the meaninp of “taxable nossessorv interests.” 
however. are anv possessorv interests in real propertv located within an area to which the United 
States has exclusive iurisdiction concerrk taxation. Such areas are commonlv referred to as 
federal enclaves. 

(cl Definitions. For mu-noses of this regulation: 

a fl) “Real nronertv” is defined in section 104 of the Revenue and Taxation Code and 
includes nublic waters such as tidelands and navigable waters and waterwavs. 

(2) “Possession” of red nronertv means actual nhvsical occunation. “Possession” reauires 
more than incidental benefit from the oublic nronertv. but reauires actual nhvsical occunation of 
the nronertv nursuant to rights not manted to the general oublic: thus. the use of nronertv such as 
hallways. common areas. and access roads at airports. stadiums. convention centers. or other 
public facilities bv customers or emnlovees of those who mav lease other nublic nronertv at the 
public facilitv of which thev have exclusive use does not constitute “nossession” of those 
hallwavs. common areas. or access roads bv the lessee of the public property. 

(3) A “riaht.” or a “claim to a rinht.” to the nossession of real nronertv means the right. or 
claim to a right. to actual nhvsical occunation of real nronertv. For mu-noses of this subdivision. a 
right. or a claim to a right. to the nossession of real nronertv mav exist as a result of the nossessor 
having; or claiminn to have: (i) a leasehold estate. an easement. a nrofit a urendre. or anv other 
legal or eauitable interest in real uronertv of less than fee simple or life estate, regardless of how 
the interest may be identified in a deed. lease. or other document: or (ii) a use nermit or 
agreement. such as a federal rzrazina nermit. a oermit to use a berth at a harbor. or a countv use 
permit authorizing: nrofessional rafting outfitters to commerciallv onerate on a river. that creates a 
legal or eauitable interest in real proper& of less than fee simple or life estate. 

{4 “Possessor” means the partv or Parties who hold the possessorv interest. and anv 

a 
successors or assians to such oartv or parties. 
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(51 “Independent” means a nossession. or a right or claim to nossession. if the nossession 
or oneration of the real nronertv is sufficiently autonomous to constitute more than a mere 
agencv. To be “sufficiently autonomous” to constitute more than a mere agency. the nossessor 
must have the right and abilitv to exercise sig;nificant author&v and control over the management 
or oneration of the real uronertv, senarate and anart from the nolicies. statutes. ordinances. rules, 
and rerrulations of the nublic owner of the real oronertv. For example. the control of an airuort 
runwav or taxiwav bv the Federal Aviation Administration (FAA) or another government agency 
or its agent is so comolete that it nrecludes the airlines from exercising suff%.Sznt authoritv and 
control over the management or oneration of the runways or taxiwav and does not constitute 
sufficient “independence” to suunort a nossessorv interest. 

J6I “Durable” means for a determinable neriod with a reasonable certaintv that the 
possession of the real nronertv bv the uossessor. or the possessor’s right or claim with respect to 
the nossession of the real proper&. will continue for that period. 

(7) “Exclusive of rights held bv others in the real nronertv” means the eniovment of an 
exclusive use of real nronettv. or a right or claim to the enjovrnent of an exclusive use together 
with the abilitv to exclude from nossession bv means of legal urocess others who may interfere 
with that enjovment. 

/A) For nurnoses of this subdivision. “exclusive uses” include the following tyoes of uses 
of real nronertv. as well as rights and claims to such tvnes of uses of real propertv: 

(1) The sole nossession. occunancv. or use of real nronertv, 
0 

(21 The nossession. occuoancv. or use of real nronertv bv co-tenants or co-owners as to 
leaseholds. easements. nrofits a orendre. or anv other legal or eauitable interests in real property 
of less than fee simple or life estate. where the uses constitute but a single use iointlv enioved. 

(3) The concurrent use of real nronertv. not amounting to co-tenancv or co-ownership 
under subdivision (AM21 above. bv a nerson who has a nrimarv or prevailine: right to use the real 
propertv and/or to have its designees use the real orooertv. For examnle. a public marina leases 
boat slios with a lease urovision that allows the marina to rent a leased boat slip to a short-term 
user if the orimarv lessee is awav: subiect to the nrimarv lessee’s right to exclude the short-term 
user on the primarv lessee’s return. Under these facts. the orimarv lessee has a mimarv and 
prevailing right to use the leased boat slin. For nurnoses of this subdivision. concurrent use of real 
gronertv demonstrating a primarv or orevailing right also includes alternating uses of the same 
real nropertv bv more than one uartv. such as the case when certain premises are used bv a 
professional basketball team on certain davs of each week while a nrofessional hockev team uses 
the same Dremises on certain other davs. 

(4 Concurrent uses of real pronertv. not amounting to co-tenancy or co-ownership under 
subdivision (A)(2) above. bv persons makinp aualitativelv different uses of the real nrooertv. For 
purposes of this subdivision. oualitativelv different uses of real tprouertv include: (i) those bv 
persons making different kinds of uses of the same real nronertv. such as the case when one 
person is developing mineral resources on real nronertv while others are concurrentlv eniovinq 
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recreational uses on the same real nronertv: and (ii) those where different persons have the right 
to concurrentlv enter onto and take different things from the same real Drones-&. 

(51 Concurrent uses of real txouertv. not amounting to co-tenancv or co-owner&in under 
subdivision (A)(2) above. bv nersons engaged in aualitativelv similar uses that diminish the 
auantitv or aualitv of the real uronertv. For purnoses of this subdivision. uses that diminish the 
auantitv and/or aualitv of the real nronertv include: (i) grazing cattle: (ii1 mining: Gil the 
extraction of oil or eas: and (iv) the extraction of geothermal energy. 

( > D D rtv. not amounting; to co-tenancy or co-ownershin under 6 Concurrent uses of real ro e 
subdivision (A)(2) above. bv persons engaged in aualitativelv similar uses that do not diminish the 
auantitv or aualitv of the real urouertv. provided that the number of concurrent use aants is 
restricted. For uuruoses of this subdivision: “concurrent use grants” includes grants. permits, 
deeds, ameements. and other documents providing rights to the concurrent use of real nronertv; 
and the number of concurrent use grants is “restricted” when the number of concurrent use grants 
is restricted either bv law or Pursuant to the Policies or management decisions of the public owner 
of the real urouertv or other public agencv. 

Example 1: Commercial raftina outfitters have a countv use permit to commerciallv 
operate on a river. While any private recreational user mav raft on the river without 
c 
allowed to operate under permit on the river. The commercial rafting outfitters’ use of the 
river is exclusive for uurnoses of this regulation since the number of commercial use 
permits issued bv the countv to commercial raftinn outfitters is restricted. regardless of 
whether or not the commercial raftinp; outfitters’ use of the river diminishes its auantitv or 
qualitv. 

Examole 2: X onerates a shuttle van service. nickinp UD nassengers at their homes and 
other locations. and transnorting; them to the airnort. When the shuttle van reaches the 
air-not-t. it utilizes the public street which surrounds the airport to drop passengers off at 
the various terminals at the ah-nor-t. The street around the airnort is available to all 
licensed drivers. for commercial and noncommercial uses. Neither the traffic laws. nor the 
policies or management decisions of the public owner of the airnort facilitv restrict the 
number of users of the public street. In addition. under the assumed facts of this 
hvnothetical. X’s use of the public street surroundinp the airport does not diminish the 
auantitv or aualitv of the real uronertv. 

Given that (il the shuttle vans using the public street are making; aualitativelv similar uses of that 
real nrouertv: (ii) there are no facts indicating that the aualitv or auantitv of the real nronertv is 
being diminished: and (iii) the number of users of the real orouerty is not restricted. X’s ritit to 
use the public street surrounding the airnort is not exclusive. and X does not have a uossessorv 
interest in the public street surrounding the airnort. 

@) A use of real proper&. or a right or claim to a use of real proper&. that does not 
contain one of the elements in subdivisions (A)(l) to (6) above. inclusive. shall be rebuttably 

a presumed to be nonexclusive. 
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(Cl In no event shall the presence of occasional trespassers or occasional interfering uses 
be sufficient in and of itself to make nonexclusive a use. or a right or claim to a use. that is 
otherwise exclusive for uumoses of this rerrulation. 

(8, “Private benefit” means that the possessor has the ouuortunitv to make a nrofit. or to 
use or be provided an amen&v. or to pursue a private uurnose in coniunction with its use of the 
possessor-v interest. The use should be of some nrivate or economic benefit to the uossessor that 
is not shared bv the general public. The fact that a possession of real urouertv is not for a business 
or commercial uurnose or that the uossessor is a non-profit corporation does not nreclude the 
possessor from being found to have received a “urivate benefit” from that possession. 

Authori@: Section 15606. subdivision (cl. Government Code 

Rq ference: Section 107. Revenue and Taxation Code 
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