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4, 1977, to B  should have dispcsad of tiast of these

Treatment of Franchise Fees

Several corpanies have ised different iusu s regard-
ing franchise foas. b L _ o has guescioubd,
2 appropriatencess of incluling, in the unitary value, the
value of franchizes graoated bj tihe city to the corporaticn. The
comapany rade tarse LOiLtS c

l. Fees paid to tha city are an expense itenm,
not a property interest;

2. The casce of Pasific Telaephone and Telecrap!
Co. v. Redevclopment Agency of the City .7
Redlands, (1977) 75 Cal. 2po. 34 957, supports
thedr sosition that they have no assessable
interebtx :

3. 9Le Board has backed off a lictle in its
conclusion by authorizing pre-DeLuz app: iwaisal
procedures,

P.  raised somae of these same cuastions in addition to the issue
whether tiia valuwe of these franchicos are already included in the
uGaitary value Lecaase they are cuch an intearal part cf the

unit. S ,arguad that the gensral
franchise should be dsduc."d frem the stock and debt anrroach -
because tha price of the stock already includes this elament

of value and it is noi taxable proporty for property tax purposes

Va disagree with cach of these argureats, A
neworandums of May 3. 1377, to llx. It i and : ay

qucstxou.. hozgver, I will attecpt to supplenent his comnients
with o j ow

X would l*\e to Login by discussing in general the
taxability of cuch frenchices because it scems to ne this is
tha iscue that sone of *hc companies are raising. The 1879



ch:titution “ro‘i d th t all pr r%v was to bn tavhd uxl-oo"
Otuiituive uant. s sSacticn 1 ¢ :~c fcls UITI listed proncrt*c'
in

that were tatasble, cluding f;-ﬂ nicos. Saction 10 ok t::‘,l??
1573 Coastitaticn statad that ira nchiygs of xailrozds axe to
Le arsessed LY the Jtate foard of Lgualizatica. In 1210 the

Constitution was changed so that the Board did not assess pudblic
utilities under a r“owerty tax, but under a qross rccelous tax.
The term "£r¢ncb;sc" remainea in the dafinition of propcriy in
Scction 1. : L

In 1933 tha Constitution was anendad again, tkis ti"ﬂ,
to changa frem the gross receints tax on public utilitics Lo an
ad valoren tzx. Franchises renainded in tha ae;inltion ck
propexty in Seocticn 1, kut Section 14 uzed the phrace "other
than franchises™ when stating the Eoard was £o assess pqalic
utilitics on an ed valoxem basis, Section 14 stated that
franchises were to be taxed as a part of Section 16 of Article
£III. ¢cecticn 16 permits the Legislature to levy & bank and
corporation franchiise tax. Section 1 of Article XIXIXI was
rewritten in 1974 and as a raesult the definition of property,
including francaiugs, was elininated from the section.

The Bank and Corporation Franchiza Pax Act of 1929,
as amended in 1236, as authorized by Section 16 of Article
XII1I, provxdes:

"Taxes under this section...shall not be
in lieu of any taxes or assessments upon

- epecial franchiges. All such special
franchxsea chall be annually assassed by
the State DBoard of Ecgualization at its
full market valus beginning in March 1935.°

This section is now Section 23154 of tl.e Revenue and Taxation Cocda.

The argument ray be made that the people intended to
exampt all franchises of public utilities frem proporty taxation
bacauso Section 1 of Article XIII no longer mentions franchises
and because Section 14 of Article XIIX scanms to exeant franchisas.
However, the history of the bark and corporation franchise tax -
indicates otherwise. Under Section 16 the Legislature was given
a peruissive authority to tax franchises of corporations. They
chose to act by zubjocting goneral fracchises to a corpozaticn
tax and loaving epecial franchises subject to prornerty tox, as
indicated in Section 23154 of tha Revenue and Taxation Code.
There is, therefore, sufficient authority to conclude that the
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wempt fron mu'wrt'r tax ‘sA._..o as -1‘:,:;4.' .
! ull-.v-.'nis-. fron this Lrist row
-

~ r :
5 su. ) DL dn tho wind of any state assecsea that
frasncniscs ara : 2k lg.. as paxrt of tne c{:e:‘ating .u;d,t. ‘

p=3 raiced i:h.c question '..wther it is nroy-r to oL
Separately value thaze sgeecial franciiises and add thaeu  to - B
the unitary valuve indicator. This cuastion arises hecausa it is
arsucd the franchises are such an intzqral vart of thoe unit they
wouli already bae included in the unitary valce indicator.
For cuzowmple, the arcuzent has bsen made that when a cemprany's
stock is purchasv_ , the purchaser buya these cpecial fra:ch J.f':f;
as part of the acguisitoa of the stock. This ponition could D2
valid only as to the past use of that which is represented L]
the franchisa fees. iowever, wien the paymonts for the franchises
continue after acguisition, the current value nust includa bolh
the cest of the stock and the continuing obligation to pay the
franchnise fecea. In otiher words, what is purciased is the
;xisting asse'.:s plus nghts to assets that aro purchased in tne
uture.

It would wake 1o difference if tha franchise fee wasz
entirely prepaid. If cuch a fee was prepaid it would be improper
to capitali're the entire fea at the tine of agrecment. e
should treat a preraid fce as we would one that is paid each
year because the wvrepayment is almost entirely for future use
and we cannct assess the rights until the tinme of enjoyﬂ...nt.

The question raised by S

conce:ning the general franchise is resolved by cnalogizing the
general franchise to the speocial franchise. As the value of a
special franchise is not included in the stock and debt indicator
neither is the valua of the general franchise. Tha general -
franchise tax is paid for the right to0 do business in Califcrnia.
As to having done business in California in past years, the rights
are refllected in tihe balance sheet as inccme and expenses.
Ucwever, the purchase of the stock does not also inclvde a "
purchase of the right to do business in California. | Tua right to
¢do business in California is a continuing obligation that must
Le roncwed a:mually. 7hao most a stock investor bv..ya iz tha

fexpoctation” of doing business in California and it is this
expectation which is included in the stock price not the right

to do business. This cxnectation is as much & taxable entity an
any utheor notive would ba for paying a certain price. It is not
a roxrtion of the exainpt general framnchise, / ‘
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Lecause speclal franchis ws'arn tannl

Cazstion Loccnos now o valum theome [ Sinua &
of tuz f:r*ﬂ:t vced iz in a tax et GoveTn. Y
tio use is Ly a privaete tamable pexty, tho cnlv conad
that onge ¢an draw is thad it PLJt £zll into the « "

txable poxsessory intevest and must ks valuol as ~iche. -
of Veiuz dcmes, {ne. v. County of San Diego, (1355) Cll 23
of course i3 the standard rafezcnﬂa as to the valuaticon of
pozsessory intorests. Undey Jelua th2 £ull volue of tha right
tc uvsae i5 toxable with onl' the reoversion being o:xeonpt. Ciie way
to r.casure this value is to capitalize an econovnic rent for the C
private right to use the government prop rty for the term of e
Posazssion.! - . R

oection 107.1 of the Revenua and Tazcaticn Code provides
a dixferenu rule to value pos3ss asaory interests created before
Deczanker 25, 1555, and not eince citendzd or ronewed. In this
instence, the rent raid by the entity i3 a deducticn from the
econcide rent, and only the differencs is canitalicad into value.

o did not back off on Lis conclusica by holding that

tha pre-lelua formnula should be anplied to c ntracts entered
into before Decorber 25, 1555. ile was mzrely x¥ollcwing tha
law. As to contracts entered into after that a3 we must value
according to tng Delus forxula.

P Y cites thn City of Redords Beaeh case

as support for their position. licwever, this case offers no

support for their contentions. %“his case concerned +ha reiccaticon
of telephone equipment under orders of the Redendo Teach Fodevelon- .
rant Agency. FIT refused to move the lines unless the agency
pald the relocation ccsts. The city refused and INT sued for
reimburseicent of their costs after they relocated its facilitiles.
Tha court danied the relocation costs to PTT Lecauszs there was no
statutory auvthority for reimbursement. On the surface it avpeaxs
some of the lancuage in the case n2y ba cited as supporting the
conpany's position. lowever, an analysis of the.case leads to
the opposite conclusion,

One of the statements ofvthc court was that:

*Wnile the richt cranted to a televhona
conpany by Tublic Utilities Code section
7901 has often been termed -a “franchilse!
eeol® is not a grant of a pronrieterv _
interest in tho street."™ 75 Cal. Anp. 3¢
957 at 963,
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A '*o;u:.‘.c.th 1 i. terest is on owenrshlp dntorest evidonced by
oubl that &Lu u*.:ility‘ hat no prorristascy

s--..c

Litlie. 7Thore is 1.0 Jou
intorest in ths strest, that 1o it does not own the strost,

Tiau ledendo Jeaen court rocognisod this wic. its pexe gtav.caent:
foha wedlity acigpadves oniv a limdiied richt to use the stroets

to tlie extent necesiary to “ur:zisn comaunication soxvices to the
tublic*. I can think of nothin at bettor describes a
peesessory interest wader }‘:fOp-;.ItV tax rule 2l. This exclusive
rignt to.use tiie styuets for conmunication purpoges is ecuivalent
to a grzzing right cr otlarliniced right that iz recoaanized as a
possessory intare.st b,{ the \.ou;.t.:. See Uresaler v. Alpinsg

r

" 2nother section of the Redonda Beach case wiich may
be thought to suppoert tie company's posit‘on appears on page 464
in denying that there is a cause of acti.cvx for inversae con-
deanation.

*Thus, the requirecd relocatlon cannot form
the basis for an action in invarse con-
dempatica. In crder to state a course of
action for inverse condemxmnation, tharx

must be an invasion or epprooriation of
gsona valuable proporty rz.v,hi: possessed by
the claiinant.” :

If this language were referring to the riunt to use the city
strecets it would indceed be significant. Iowever, the facts

are that 7T merely uzoved f£xrom ono location to another location
to provide the sane, or .'aybe even increased, servicezs. The
court is nerely sa_{ing that the relocaticn by itself is not a
valuable progerty right, a point I think in which we can all
agree. & rignt to use the strect is a valuakle and taxabla

right and not in any way cquivalent to a relocation of -facilities.

Wa should continua to assess special franchises in the
nanner described in_ mexoranduns mentioned akbove.
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