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Dezr Mr. :
This is in resoen 'se to vour letcter £o Mz, Richarsé Cchener in wnich
vou reqguest our cpinion with restect to the folilowinc faczs wnich
are set Iorth in vour letter.
The protlem arises from the sale bv M 0f its
pPCcssesscory interest in propertyv located at
road in Caiifornia to the University ci
California, San Diego on Octcber 135, 1987. UCSD is, of
course, a tax-exempt public entity. M w&s the owner o:f
recoré of the possessory int2rest on the lien date (March 1,
1987) anc the transfer occurred during the fiscal vear As of
the Zate of the &transfer, M ad paid taxes for ;he
entire first half of the fiscal year and expected a pro rata

refund of the amount paid for the period following the
transfer date. The San Diego County Tax Assessor's Office has
indicated that it will not process M 's claim for a
refund and will hold M responsible for the tex bill for
the second half of the fiscal year.

The gquestion presented by the foregoing facts is whether the

property tax on the possessory interest must be prorateé (pursuant

to the cancellation and refund crocedures) when the pcssessory
interest is transierred from z non-taxX exempt encity To &

tax-exempt public entity durin¢ the fiscal vear. .

Revenue and Taxation Code* section 4986(a) provides in relevant

cart that "(al)ll or any portion of any tax, . . . heretofore or
nereafter levied, shall, on satisfactory proof, be cancelled by .
the auditor . . . 1f it was leviec¢ or charced: [(4](6) On property
acquireé by the . . . state, . . . or other public entity, to the
extent provided in Article S (commencing with Section 5081)."

*hll are tc the Revenue and Taxztion Code
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Seczion 5086 provicdes in relevant part that "[i]f exemdt
oroperty is acguired by negotiated purchase, . . . aicer

commencement of the fiscal vear for which the current taxes are
z lien on the property: (¢](b) The po::;on of the current taxes
that are allocable tc the part of the fiscal vear that becins
on the date of apportiocnment shall be cancelleé ané ars not
collectibie either from the perscn Ircom wnom the property was
accuired or from the public entiIy thét acguirec the propercy.”
Section 5096.7 prevides:

If tzxes heve been teic on propertyv acguired by .
negotiated purchase by anv puZlic entity designated in
Section 5081 after the commencemen: ¢f the fiscal vear %or ~
which the caxes are a lien ©On the proverty, the pcrtion of
such taxes which are allocabliz to that part of the fiscal
vear wnich becins on the datz of arrortionment determined
cursuent tc Section 5082 andé made uncollectible iI unpaid
oy vircue oZ Sectzion 5086, shell be deemed erroneously
collected ané shnall be refunced to the person whe has paid
The tTax, whers the person was not otherwise rsimbursed for
that portion of the taxes by the public entity which
acguired the Dropertyv.

Refunds nnder this section shall be aprlicable to taxes
paid on either the secured or unsecured rolls.
For purposes of section 5088 (an¢ sec. 509€.7), section 5081
defines "exempt property” in pertinent cart to mean "[plroperty
acguireéd by the state . . . or other publiic entity that becomes
exempt from taxation under the lews of the sta&te." Thus,
M 's right to cancellation and refund in accorcance with

the foregoinc sections depends upon whether the possessory
interest it soid to UCSD is "exempt property" as defined above
in section 5081.

It is undisputed that a pcssessory interest in real property is
itself real property (secs. 104(z), 107, San Pedro, Los Angeles
& Salt Lake Railroaé Companv v. Citv of Los kngeles (1919) 180

Czi. 18, 21). The definition given in sections 104 and 107 are
controlling in matters relating to property taxation (sec. 101,
Ventura County v. Barrv 207 Cal. 189, 195). Thus, a possessory
interest would constitute "property" for purpcses of the

cancellation ané refundé provisiocns.

Article XIII section 3(a) exempts from property taxation
property which is owned by the State. The "State," of course,
woutlé include the University of California (see Regents of
University of California v. Citv of Les Anceles (1979) 100
Cel.rkpp.3d 547). '
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in our view, "property owned bv the Stacte" 1s not limited to
fee ownership ané properlyv inclucdes pessessorv interests. (See
Tri-Cicies Children's Center, Inc. v. Bcard of Subervisors
(1985) 166 Cal.App.3d 589 wnerein che courz helé that property
"ownec" as used in section 214 (walfare exemption) includes
ccssessory interests.)
kccordincly, under our intersretétion, tTh& Dessessory ingaresc
acguired ZIrom M by UCSD ccnstituctes "exempt drogerzv”
for purpcses of section S5081. Mc-eover, we ncte theat secction
4986(a) cuoted above requires the cancelliation of "znv tax . .
. levied . . . on property acquirad by the stete, -
. + . ." (Emphasis added.)

-
For the forecoinc reasons, we are of the opinion tha:z the
cancslillation ané refund provisions éiscussec above are
aoolii f with respect to _ne Sroperty taxes levieé ¢on tne
Dosse interest in cquest from the c&te of zoportionment
{acroea v October 15, 198/) to June 3G, 198¢g,
The views expressed in this letter are, of ccurse, advisory
cnlv ané are not binéing upon the assessor of anv county. You
may wish to consult the San Diegc Countv asss2ssor in corder to
coniirm that the described property will bDe zssesseC in &
manner consistent with the conclusion stated zbove.
IZ we can be of further assistance in this matter, please let

us xnow.

Very truly vours,

??F ':i;lgge-xkklzwbbtxz————

Counsel

Er
Ta

>

¢C: Mr. Gordon P. Adelman
Mr. Robert H. Gustafson
Mr. Verne Walton . _
Hon. Gregory J. Smith
San Diego County Assessor




