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Euro-Pacific, a foreign joint venture. appeals from 
the decision of the superior court that it enjoys a 
taxable. postsmy intam in a public container 
terminal (bcrcaftcr. the Facility) owned and opuated by 
the Port of Oaklami We will affirm. 

BACKGROUND 

AlamcdaCouncy’sPortofOaklandopcmtesa 
number of shipping container tamin& 7?usc 
maritime &n&al facilities include berthing areas. 
gantrycraJlcsusedcoloadordischargecargocontainas 
fnrvcsscvtsseb,andstoragcalwscos&rccargoalntaina-s 
while waiting to be loaded aboard vessels or overland 
-on. some of the CamiJUl facilities arc 
assigned or Imsed to individual shipping companiu. 
Others, such as the Facility, arc =public containa 
facilities’ and subject to = by any conuncxcial 
shipping vessel. The Facility cantains approximately 
53 acres, 4 baths and 3 container cranes. 

Eum&cific is a joint venture owning and 
operating containership vessels. In 1974. and again in 
1976. Euro-Pacific entcxed into several agreements with 
Alameda County by which it established ifs right to use 
the Facility for p~lrposes of loading and discharging 
cargo. Tht 1976 agrcanent has remained in effect lo 
the present time. By it, -Pacific agreed lo pay 
spc&edwl&igeanddockagefeesIothePortd 
Oaklandinmumtorwhich!hePortofOaklandagrced 
LO furnish stevedoring and related services:’ to furnish 
“ample space” for the storage of Euro-Pacific’s 
‘outbound and inbound cargo, containus and empty 
container and chassis stock as xquircd for the vessel’s 
efficient opaation” and, as is specifically relevant here, 
agreed fhat Euro-Pacific’s %sscIs shall be allocated a 
be&. container gantry crane and equipment as rquiral 
for the opcmtion strictlv in accordance with arrival 
priaity. rEuro-PacifiiJ agrees to vxatc the bath when 
idle and in conflict with another vessel.’ (Emphasis 
added.) Other container shippcxs wax similarly 

entitlul. In olhet words. tiPaci.6~ and 0th~ uscts 
wcxc given Ihc contxactual right to use the Facility fa 
loading, discharging and storage pm. AS betwctn 
these users, berths were available on a firstcome. 
fLst-serve basis; Euro-Pacific had no right to use one of 
the available krths if otha vessels were then using 
than. had no right u, move ah& of o&r waiting 
users. and was rquircd to vacate a berth if anolha user 
needed it and EwPxific’s vessel was idle’ 

Alameda County took the position that 
Eud%cifii’s contzacd right to use the Facility 
established a possessory, taxable, interest in the Facility. 
Euro-Pacifuz paid the taxes Alameda County asses& 
against it, but brought this action seeking a refund. On 
each party’s motion for summary adjudicatiar, the 
superior court determined thas, indeed, Eur+paCilic 
enjoyed a posscssory. and thus taxable. interest in the 
Facility. The parties thutafta stipulated that this 
adjudication disposed of the first cause of action stated 
in Euro-Pacific’s complaint. E-Pacific dismissed irs 
other causes of action,’ and judgment was entered in 
favor of the County of Alameda. 

DISCUSSION 

Califcxnia Revenue and Taxation code, sections 
104.107 and 201 provide lhat m intcrcsrsin 
rcalpropatyarctaxablc. Aposswxyintuestis 
deEin as relevant here, as the ‘Possession of. claim 
to,arighttothcposse&noflandorimprovc+ents, 
except when coupled with ownexship of the land or 
improvemcnfs in the same paroh’ (Rev. & Tax code, 
9 107, subd. (a).) There is no question but that a vessel 
owner’s m of publicly owned maritime faciliticp may 
be such a posses3ay intaest. Any arguments to the 
~aarywucsctUedbythedccisionsinSca-Land 
Service, Inc. v. Countv of Alameda (1974) 36 
CaMpp3d 837.844. and again in S&n Taminals 
of California. Inc. v. Countv of Akuncda (1978) 83 
Cal.App.3d 69.80-81. 

Eur+Pacifii. howeva. c&c&y points out that 
itisnotenoughthataparlyhavctherighttousca 
facility; for it to have a possesory intexcstinthat 
facility. its right of use must in some sense be 
exclusive. Thus. title 18. section 21. of the Califania 
C0dcofReplahnsprovidesa~derailcddefinitiocl 
of a taxable. ‘possessory intrrcst-: 

‘(a) ‘Possessory intazst’ means an interest in real 
propertywhichcxistsasaresultofpossession, 
exclusive use, or a right to posse&on or aclusivc asc 
of land and/or improvements unaccompanied by the 
ownership of a fee simple oc life estate in the property. 
Such an intar% may exist as a result of: 

??(I)A.... kgal or equitable intuesf of less than 
freehold. regard&s of how the interest is idcntiai in 
the document by which it was azatcd, provided the 
grant confers a right of possession or exclusive Use 
which is in&w-dent, durable. and CxChkVC of rinhts 
held bv others in the urwcrtv . (Emphasis m) 

‘Possession’ is then- defined as ‘Actual 
possession, constituting the occupation of land ot 
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imprOvemeW with the intent of excluding any 
occupation by others that interferes with the possess&s 
glls_ . . .” (Code Regs.. tit. 18. 5 21. subd. (c)(l): 
emphasis added.) 

Here, EuroPacific has no right to exclude other, 
similarly situated container shippers from using the 
Facility. Further. Euro-Pacific can be requited to wait 
in line in otder to use the Facility, and it can be 
comptlledtovacattUltF;lcilityifitisi~andanolha 
container shipper needs to use a bath. Eur&xific 
strenuously argues that these restrictions on its right of 
use render that right nonexclusive, and thus 
nonpmsesmy and nontaxable. We disagree. 

As it is settled that the right to USC a publicly 
owned facility may be a possessory interest_ it is also 
settled that such a use is not rendettd nonexclusive by 
the fact that others enjoy a similar right In Board of 
Sunervisors v. Archer (1971) 18 CaL4pp.M 717. 
taxpayers pn3testZZ Vent of taxes on grazing 
pennits. It was held that the right to pasture cattIe on 
public land is a pbssmory. taxable (and thus 
“exclusive”) imeres& nOtwithstanding that &as akt 
have been issued grazing pan’& entitling them to 
pasture their own cattle on the same property. The 
court, citing Kenneth A. Ehrmann. Sean Flavin. Taxing 
California Property, 5 50. p. 60. held: “Exclusive use’ 
is not destroyed by ‘[c]oncurre nt use when the extent of 
each party’s use is limited by the other party’s right to 
usethepropatyatthesamctime,4faaampk 
when two or man parties each have the independent 
right to graze cattle on the same land. 111 A possessay 
interest may be a ksehold intetest a the interest of 
either an casement holder or a mere pezmitteo a 
licensee. . . .‘” (bard of Stmetisots v. Archer,-. 
18 Cal.App3d at p. 727.) 

The courts in SeoLand and Seatrain agreed. 
finding that the taxpayas in those ciss enjoyed 
pOS=S=y iJl_ ttOtWi-g that ill gl’dllg the 
intcnsts, fhe pubk CntitkS rtsQved the right to use the 
property to themselves or their designees. (36 
CaLApp3d at p. 840. 842: 83 CaLAp~3d at p. 8 1.) 

. Euro-FQcific points out, however. that in Sea-Land and 
Seatmin the agreements provided lhat the rights of the 
taxpayer were primary and those of the public entity 
secondaty. Thus. the agreements provided that the 
public entity or its designees could not ‘unreasonably 
interfere” with the taxpayers’ ope&ons Moteova. the 
publicen?ityeouldkasetksamcpcetnisutoanuher 
only temporarily. and only if the taxpayw had no 
business need for them. In the present case. the tight of 
others to use the Facility may indetd interfert with 
EuroPacifc’s operations in that Euro-PacifE may have 
to wait in line f0r.a berth or may be required to vacate 
a berth if some other user needs it. In addition. others 
have a right to use the same piemises regatdless of 
Euro-Pacific’s busin- needs. Accordingly. 
EmPacifii’s possusory .rights yc not primaty. but 
concumntwithlhoseoio(hu~usees. 

InAdu&howeva.asinthcptwltcasc,othar 
wcte given a concutrent right to use the premises 
rew of the taxpaya’s business needs. Similarly. 

in Scott-Free River Expeditions. Inc. v. CowW of El 
Dotado (1988) 203 Cal.App.3d 8%. companies were 
givenpermits to run commercial river rafting 
expeditions down Ihe South Fork of the American 
River. These companies shared the right to use the 
river not only with one another, but with any private 
individual who chose to use the river fa his or her own 
recreation. Euro-Pacific attempts to distinguish these 
casts, noting that there wa.l no Showing Of aCtlEd 
interferenec with the taxpayer’s usage in either. Indeed. 
in Archer, the Court noted that the likelihood of future 
intcrfetence was “very remote.” EuroPacifiC similarly 
seeks to distinguish other cases, which also found that 
atzqayerhadataxablep intmst in property 
on the basis of some right to use publicly owned real 
property. InFreeman v. County of Fresco (1981) 126 
Cal.App.Sd 459, for example, a taxpayer’s contractual 
right to place amusement machines in a public airport 
was deemed to be excIusive although others were 
entitledlo a similar use. The court emphasized the fact 
that the right to use the space occupied by each machine 
was valuabk @. at p. 464.) Eur+Paciic emphasizu 
thatthercwasnoshowingthatoncothenUtines 
occupied a given space. others were entitled to move 
them or othekse interfere with the taxpayer’s use of 
that SpaCC. It was enough that the taxpayer had kid 
space which could not be invaded by others. Thus, 
Ettm-Pacific essentially argues that “exclusivity’ for 
pllqxXcsofestablisJlinga~ interest in publicly 
owned real propaty mqllinzs either (I) that the taxpayer 
enjoy a prlmaty right of use or (2) a concUrnnt tight of 
use. but only if it appeam no more than vety remote 
that there wilI be a0 intaference with the taxpayer’s 
actual use. 

Our teading of the cases. however, convinces us 
that the element of exclusivity does not depend on a 
finding that there is no, or only a very remote, 
possibility of interference. The possibility of 
interference with use affects the value, but not the 
existence of a possejsory right. A possessory right is 
valuable - and thus, logically should be taxable. even 
if there is some possibility of interference. As 
recognized by the court in Archer: ‘It is not the 
preemption right. but is the s and valuable use 
of the land subs&ins in the citizen. Why should it not 
contribute its urooer share. acaMna to the value Of the 
interest. whatever it mav be, of the taxes nc=ssarv to 
sustain the Government which reeo&~~ and umtects 
it?’ (18 CaLApp3d at p. 725.) 

Nonetheless, as d&us&, in order to be &able 
a possesoty righf by statute, must in some scnsc bc 
exclusive.. In our opinion that sense is fulfikd if 
others UC excluded tim e@oyinS the same right 
Exclusivity my mvolvs the grant Of SOme special 
right of use from the pubtic entity. The taxpayers in 
Archer had an exclusive right not because there ~ZU 
~1rtmOte possibility that another permit&e might 
interfere -with their rtpe. kit ti one could not 
pi&roeatUetXtthehnd~thtMtthavingobtaineda 
grazing petmit. The rights to use the maritime f~ilities 
enjoyed by the LaxpaYar in Sea-kind and Seatrain were 
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.~xclusive not because their usage vas primary but 
because it was specially granted to the ‘&cm by contract. 
The rights of the 80 commercial nhns to conduct 

i kwwafting expeditions down the S:uth Fork of the 
American River were exclusive b&use they were 

*,grantcd by special permit and no :dKr commercial 
mfter enjoyed a similar right. 

the dispositive question is not wherha Eur+Prifk wac ever 
required to wail. for a berth. but whether rhe fact that 
Euro-Pa&i & have to wait rendered its interest 
nontaxable. 

?he opinion in Lucas v. Coup of Monterev 
(1977) 65 CalApp3d wi&ds fur&r support to our 
conclusion. In that case. the Moss Landing Ha&x 
District had issued a pen-nit to a taxpa!= which entitled 
him to use a berth. The harbor &uict. however, 
rttainedtherighttopamitothusto~thesamekrth 
onatempor;lrybasisinthetaxpay&tabsencc In 
addition. the taxpayer suffa-ed inter?- with that 
right in that he could be required to use 3 different berth 
when the one assigned to him war being used by 
someone else. The court there h&c?: -Appellant 
possesses something that others have f,med a waiting 
list to secure. The interest is a val&le possession. 
The possible instability of rights as beseen holders of 
the pamits should be talren into m when fixing 
value,butitQesnotaltathefaettlaa!~pamitteeis 
presently enjoying the use of the berth.’ (Td. at p. 956.) 
Against the argument that the taxpayz’s use was not 
truly exclusive, the court held, “‘excizsive’ has been 
given broad interpretation by the courts. The 
nontransferability, the possibility 0;’ the permit’s 
revocation,limitationsontbeposstssaFose.otsharing 
oftheWe&notgotodetaminingw!&rtheinteltst 
is pos#ssory, but merely to valuation’ m.) 

In the present case, Etuo-Pacific ?as a valuable, 
contractually granted right to posse&n that is 
exclusive in that it is shared only witlL entities which 
have similar special agreements wi3 the Port of 
Oakland. That the right is concurrent uub the rights of 
others. and that the concurrent use of othas may 
interfere with it is relevant to the value d the interest_ 
but does not alter the fact that thcz is indeed a 
possessory interesL 

. CONCLUSION 

The judgment is af&med_ 
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