220.0781 Trusts. The transfer of real property by a trustee to a partnership owned by the trust
followed by transfers of partnership interests to the beneficiaries as they reach ages
specified in the master trust instrument do not constitute changes in ownership. The
transfer to the partnership constituted a change in the manner in which title to the property
was held, and the distributions to the beneficiaries were transfers of legal title to the
beneficial owners of the property. C 1/23/89.




oo a f (

STATE OF CALIFORNIA

STATE BOARD OF EQUALIZATION Y Bt Dt enter?
1020 N STREET, SACRAMENTO, CALIFORNIA .
P,C, BOX 942879, SACRAMENTO, CALIFORNIA 24279-0001) i Secon?iol):‘smg:fi.: fsﬁiﬂf €

[ (916) 324-8594 ERNEST J, DRONENBURG, JR.

Third Bistrict San Diego

PALL CARPENTER
Fourth District, Las Angales

- . . ’ GRAY DAVIS
Januar Y <« 2 ' 198683 Controller, Socramento

CINDY RAMBO
Exacutive Director

Dear

-

ci Novemper 29, 1988, to
% reguest cur opinion that the
n your letter and descrihed
r

ownership for property tax

{F

Thig is in response to your let!
Mr., Kenneth McManicgal in which

proposed transactions set forth

below will not result in a chan
purposes,

+
147

jna

th 50 {3 (P

M |
i}

Facts

Your clients are the trustees of four irrevocabls trusts. The ,‘E;
( trusts are governed by one trust instrument, a ccpy of which, '

with names and other identifyinc cdata deleted, was provided to

ue. Except for the identity of the primary beneficiary of each

trust, the trusts are identical,

The provisions that apply to each primary beneficiary's
separate trust are as follows:

Until the primary beneficiary az-tains the age of 21 vears, the
trustees have discretion to accumilate net income and add it to
principal or distribute net inc:cme tc the primary beneficiary,
as the trustee deems proper andé desirable. After the primary

beneficiary reaches the age of zZl1 years, the trustees are
directed to pay to or eX¥pend fcr the direct or indirect benefit
of the primary beneficiary all of the annual net income of the
beneficiary's separate trust. The trustees are authorized to
distribute to the primary beneficiary whatever amounts of the
principal of the beneficiary's zrust the trustees deem proper
or necessary for the comfortahlz support, malntenance,
education, establishment or cornzinuation of a buciness, or to
meet anv emergency need of the cseneficiary.

When a primary beneficiary attzins the age of 25 years,
one-third of the beneficiary's separate trust is to be

distributed to the beneficiary. Wwhen the primary benef1c1azy _
{ attains the age of 20 vears, one-half of the assets remaining @b

/ 2 .’“F R
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in the separate trust is to be distributed to the beneficiary.
At age 35 vears, tke remaining balance of the primary
beneficiary's serarate trust is to be distributed to the
beneficiary. If a beneficiary dies tefore the age of 35, the
trustees are to adéminister the beneficiary's share as a trust
for the benefit ¢i the teneficiary's lineal descendants and
spouse, If the cdeceased beneficiary has o lineal descendants
or spouse, the beneficiary's share is to be added in ecual
shares to the trust estates that are administered for the cther
primary beneficiaries. 1IZ all beneficiaries die before fina
distribution, then at the death cof the last survivor, all of
the estate not then discosed of is to be distributed to the
trustee's heirs z:z law.

sts own one large compercial

The trustees of Lthe four tru

builéding and lanf in Czlifornia as tenants in common; each

trust owns an ecgual uncivided one-fourth interest in the two

preoperties, The :trustees cof each trust also own securities anc

czsh.

The trustees int‘"d to create & general partnership ("tre

partnership") in whick the trustees of the four trusis will be

general partners, oacl cwning a 25 percent interest in the

partnership caplg andé profits. The larcge commercial property
t%e trustees of the four trusts will bhe

currently owned LV
transferred to t-
not be transferre

partnership. The other trust assets wilil
to the partnhership.

n, o m

that as the primary

It is further contemplated by s
= ge 25, the trustsaes
ti

beneficiary of a separa
will distribute %o the beneficisa ional part of the
partnership interest owned by the trustees of that
beneficilary's separate trust. At age 20, anothsr fractional
part of the partnershir interest will be distributed to the
beneficiary and at age 35, the remainder of the partnershieo
interest will be distributed to the beneficiaryv (if all of the
partnership interest has not already been distributed to the
beneficiary at ages 25 and 30). The fractional part of the
partnership interest to be distributed by the trustees of a
beneficiary's trust ko the beneficiary at age 25 will be
determined so that the value of the fractional partnershi
interest that ls distributed to the beneficiary at that
equal ko one-third of the total value of the assets.
fractional part of the partnership interest to be <lis
to the beneficiarv at age 30 will be determined so tha
value of the fractionzl partnership interest that is
distributed to the benef¢CLary at that time is egual to
one-half of the tctal value of the assets of the beneficiary

trust.
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For purposes of tnis legal opinion, the provisions of Section
of Article FOURTE can ke ignored; no additional children were
born within the t:n vear period described in SECth J, 80 no
additional trusts were created other that the original four
trusts.

As indicated abovs, you have requested our opinion that the
following transactions will not result in a change of ownershic
under Revenue and Taxaticn Code* section &0 of anv real
property currentlv held by the trust and subseguently
transferred to the partnership bv the trustees of the trusts:

1. The transfer =2 the partnership by the tru stees 0of each of
the four truszs of the trusts' Califcrnia real propertyv.

2. The distributions by the trustees of each of the four
trusts of fractional parts or all of the trusts’
partnership {nterest to the primary beneficiary cf the
trust at ages Z5, 30 and 35, respectively.

Legal Analysis

I. The Transfer :-Z the Trusts' Feal Propertyv by the Trusises
to the Pa tner=shic is Not a Change of Ownershirp.
Section 60 definesz "changs in cownership" as a "transfer of a
present interest In real Drooert}, including the beneficial uss
thereof, the valus of which is substantialily egqual tc the valusz
of the fee interssz.,”
Secticn 61 proviczs in relevant part that "{e]xcept as
otherwise provideZ in Section 62, change in ownership, as
defined in Sectics 60 includes, but is not limited to: . . .
[9](i) [tlhe transfer of any intersst in real property between
a . . . partnerstip, . . . and a . . ., partner. . ., ."

Section 62(a)(2) zrovides, in relevant part however, that a
change in ownership shall not include "[alny transfer between
an individual or individuals and & legal entity or between
legal entities, such as a cotenancy to a partnerchip, a
partnorship to a corporation, or a trust to & cotenancy, which
results solely in a change in the method of holding title to
the real property and in which preportional ownership interests
of the transferors and transferees, whether "eDVESAﬂ*ed by
stock, partnershis interest, or otherwise, in ch and every

LD

*31]1 statutory raferences are to the Revenue and Taxation Cods
unless otherwise indicated.
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piece of real property transferred, remain the same after t
transfer." 18 Cal. Code Reg. section 462(3){(2)(B) provicsas
that a transfer of an interest in real property to a
partnership is not & change in ownership of the real procsr
if it is a transier "of real property between separate legal
entities or by an individual(s) to a legal entity [or

vice-versa), which results solely in a change in the method of
holding title in which the proport'onai ownership interes+s
remain the same after the transfer,”

At the present time, the trusteeg of the four trusts ownh the
trusts' real prcrerty as tenants in commen. The trustees of
each trust own &n undivided 25 percent interest in the truste!
real property. After the transfer of the Ffour trusts' sssets
to the partnership, the trustees of each trust, as partners,
will own a 25 percent interest in both partnership capital zns

profits.

Thus, although trhe rroposed transfers are of interests in reg’
property btetween the trusts and the par ner_ 10, they would

result solely in & change in the method of helding title 2o &7

real property in which the proportional ownership interests
would remain the same after the transfers. Accordingly, che
proposed transfsrs would not result in a change in ownership,

i
)

IT, The Distribution of Partn rshin Interests from the Trusts

o

to the Beneficiaries Will Not Constitute a Changce in
Ownership.

Secticon 64(a) provides in relevant part that "[elxcept as
provided in subdivision . . . (d) of this section, the pu:cha
or transfer of ownership interests in legal entities, such as
. « » partnership interests, shall not be deemed to constitut
a transfer of real property of the legal entity."

1113

(s

Subdivision (d) provides that "[ilf property is transferred on

or after March 1, 1975, to a legal entity in a transaction”
excluded frcm change in ownership by paragraph (2) of
subdivision (a) of Section 62, then the persons holding
ownership interests in such legal entity immediately after th
transfer shagll -e considered the 'original coowners.' Whenevy
shares or other ownership interests representlng cumulativelw
more than 50 percent of the total interests in the entity are
transferred by any of the original coowners in one or more
transactions, i change in ownershlp of that real property
by the legal entity shall have occurred, and the property
was previously excluded from change in ownership under tha
on
{

(s

£ 0
oo A
o

{1

provisions of paragraph (2) of subdivision {(a) of Secti
shall be reappraised.” 18 Cal, Code Reg. section 462(1)

I
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provides, however, that the termination of a trust, or portior
thereof, does not constitute a change in ownership at the time
of the terminaticn if the "termination results in the transfer
to the beneficiaries who receive the same propertional
interests in the croperty as held before the termiration of thk
trust.”

After the creaticn of the partnership, the trustees of sach
sevarate trust wiil each own a 25 percent interest in
partnership capital ané profits (a "25 percent partnership
interest"™). The <distributions of partnership interests from
the trustees to tre bereficiaries will cccur periodically as
each beneficiary 2£ a geparate trust reaches the ages 25, 30
anéd 35, DPrior tec the distributions of partnership interests -
& beneficiary, thrs pri nary beneficiary of & separate trust
would be the sole beneficial owner of the 25 percent
partnership interest held by the trustes of the separate
trust, After the distribution of fraccional parts or a;l of
the trust's partresrshic interests to the primary keneficiarv,
as the case may -2 at aces 25, 30 and 35, the primary

beneficiary will remain as the soWe beneficial owner of the 2:Z
perceant partnersiin interest. The termination of each trust,
or portion therec:Z, tbat resul f-s as the trustees periocically
Cistribute partnership interests to the primary beneficiaries

cf the trusts will merely rvresult in a transfer to each
beneficiary of ths same proportional interest in the
partnership intersst as the beneficiary held before the
distribution. Thus, the transfer of the partnership interests
from the trustee to the beneficiaries will not result in the
change of ownership under section €4(d).

The conclusicon reached zbove 1g supported by the 19283
California Court of Appeal decision, allen v. Sutter County
Board of Egqualization (1983) 128 Cal.App.3d 887. In the Aller

case, two grandparents in 19€1 cconveyed real property to their

son as trustee for their four grandchildren.  The trust, which
was lrrevocable, orovided that the property was "to be divided
into four (4) eaguzl undivided parts . ., . ." Until each r

beneficiary reached the age of 21, incomz was to be accunulat
or paid to each "in the amounts and at times as the trustee
shall in his gols discretion deem advisable.” Once each

bensficiary reacred 21, the trustee was required toc pay the
bereficiary his ¢r her share of the income until he or she
attained the age of 25. At that time, the trustee was dire
to distribute to =ach oaaeficiary his or her share of the t
estate. The brus: alsw provided that if any beneficiarzy we
to die before the age 2f 25 the trustee was to distribute =
balance of that beneficiary's share to his or her surviving
issue., Absent issue, the balance was to be "added eaua‘ly to
the shares of the trust estate set aside for the benefit of tn

i
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remaining beneficizries, . . ." If all beneficiaries died -
hefore final distributlion of the trust agsets, then at the
death of the last survives, all of the estate not then dispossz:
0f was to pe distrizuted zc the trustee's heirg at law. '
The Allen court concluded that che termination of the trust irn
1978 by tne distritution oI the trust's real property to the
four grandchildrsn, afzer they zach reached the age of 25, gisZ
not constitute a czange of. ownership. The court stated "In
effect, the only r2al chance in 1978 was in the name of the
holder of 1egal ticle, The berncsficial ownarshlip remained the
game." 139 Cal.izp.3d 890 (emphasis added). Although the cassz
was ultimately deziied by an anzlysis of the meaning of "chancs
in ownershnip" uncsr Article XIII A, section 2 of the Californi:z
Constitution, ths court in dicta stated that 1t would have
regchned the same conclusion uncsry both the recently enactad
legislation, nams.v Revante ané Taxation Code section 60, and
the State Boaré ¢? Zgualication's own regulations, namelv 18
Czl, Cocfes Rey, seczzion L8Z2(i)(2}(E).

Trhe facts of the Xllen case are remzrkably similar to the facts
fere, The truyst:z - iszoe here gre Feparate trusts rather khan
separate shares I one trust, and beneficiaries of the separz==
trusts receive distributions of principal at ages 25, 39 and
35, rather than T:22 ecne Zistrisution of principal at age 25,
These differences, nowever, 4o not affect thes conclusion thaz
2ll that will occir, a3 martnership interests are distributad
to bheneficiaries st ages 25, 30 and 35, are c¢hanges in the rar=
of the holder of le=3al titcle, rnot changes in the beneficial
ownership of the cartnership inzerests. For the same reasons
that the Allen ccurt conciuded that the transfer of real
property interesets to the trust beneficiaries upon the
termination of the trust did not constitute a change in
ownershis, the transfer of partnership interests by the
trustees to the tareficiaties of the separate trusts as thoss
beneficiaries rezch

age 25, 30 and 35 will not constitute a
change in ownership. : -

)

‘ertpv are, of course, advisory

The views expregzsd in this

only and are not zindiro upon the assessor of any county. Yc.
may wish to consclt the appropriate assesseor in order to
confirm that the Zescrihad property will be assessed in a
manner congistent wikh the conclusions statec above.

If we can be of Iirtn=r zaggistance in this matter, please le:-
us know.
Jery trulyv yours,
S A T N Y
Zric F. Eisenlauer
Tax Counsel
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