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July 14, I.280 

Mr. Mark Preed 
Deputy County Coumsel 
Countv Administration Center 
2555 kendoclno Ave. 
Santa Rosa, CA 95401 

OearMY.Freed: 

YOU requmted an 
OftN8t~StiOZUL Glelan 
question. 

opinion. from 
asked that I 

We have seen mm8 examples of 

Glenn Rigby on a couple 
respcmd to your 

the type of trusts you 
mntfon. We vmre of the oplnioa that Ln sm8 case8 tie trust 
established way be invalid becmase it was not paesfble to 
ascertain a Uercriptfon‘of the tru8t property or the beneficiaries 
of the trust, both of which are necessary. raquir63uwats for a 
valid trust. We have adtied anuesaors that under these 
cir-tancms to treat the propextq as a transfer free of txust 
to the trusts as provided Ln Sectfan 869a of the Civil Code. 
We also have advised assensorsl that when there is doubt about 
the validity of the trot for these reasu~ and the trustee is 
unable or tmwilling to supply the required information, the 
trust should be ignored and treated as an outright transfer 
to the trustees. If this is the 8ituatioa with the trtclsts you 
describe, then the puzqorted transfer to trustee8 would be 
reappraised a8 to SO percent of the property. In Case X0. 1 
in your Juae 13 letter, the transfer Prolqthe husband to tha 
wife would be excluded, but the portion transferred to the 
third party umald be reappraised. fn Case 30. 2 there vould 
be a second change in ownership for that portfon of property 
that transferred from the third party co-trustee to the husband. 

Assuming both trusts are valid sxpkss trusts, then 
there probably would be no change in ownership ia either ease. 
Under our view of Section 62(d) of the IIevenue and Taxation 
code, the transferor or spouse need not be the only present 
beneficiary to enjoy the exemption. If the traneferor or 
spause-is one of several present bemficiaries, it is 
sufficient in our opinion to eajoy the exclusion of Section 
62(d). sowever, this brings up a second potential problelp. 
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ff th8 ts~3StOr (or ~ipuse) doea not q&fy UXI~~ this 
stimdarci, b camlot I38 a pIBtl8Ut Beneficiary of tile trust 
~~Op=ty 8WU if t&8 t%XtifiatW illdicate Otht3rWiS63. &X%X / 
tilis cmaditk?.n, t&aMtixe propetywQuldber aubjsctto 
rsai)gmkisal wpn t&e txansferr fat0 trust. 

The tm quc3stkor.m you asked raise a question about 
I’ t!M 8ffeCt Of tb8 trust rUkU3 OII OWll8&&3 Of pZC3&W3~y for 

csauge ia ownershig purposes. Inourview, th+re isonlyoxle 
change LI owruxship for property transferred in trust, either 
UpC3a traIli3fCr intO wt Of: UpOrr diStribUth% to tfre berreff- 
ciarios. The m&y way one can xatiOn&be tb8 x8stit xaWdat8d 
by Secttion 62(d) is to view aitkmr the tnsfior (when thero is 
IlO chmg8 in OwnOrShip) OX th8 8quitabl.s b8ZiSfidarirss (WhCW 
thCr8 iS a change fn mmershfp) ~1) t&e mr8 of the pro&erty. 
The trwtee is nevet viewed as the owner of the tru8t property 
for O~,~uxpOS8P 8Ven if he has kg& title and paWels to 88u. 
TilUS, ia th8tW0 C8238S yOUZti, if m i8 l=Cb=w in 
ownership qx3n tmxmfarl: ,iato tmast, tbz.2 th0 tmmsferoris 
still considered t&e owner of the property, Md the traxubfer to 
the third party 88 truat8eie not a transfar of the ownership 
of tie property. SinilZWly, if t&X8 is aoh=- iI%oUnSrS~i? 
upuz3 trzu3Sf~ into trwt, tii 63@t&b3 b4!WBfkZfarf89 bWOI= tb? 
owxers of t&e prqerty, and the transf8.x to a third party as 
CO-tX~SteeOrb&C to W husbandas cO_tr%l8tG: fXUm th8 tbiXd 
&Lrtyis not a IzmAasf4tr 0ftile~Qx8hi~0fthe &wcQerty. 

To answer the secorrdqwstionpU tafged,whether 
tie iJz~po~al8XC1UdGllfS cumulative01:conCur~t, I cm 
only say +hRtifthe transfezfntutmmtismt acbange ia 
cwmrshia, it ~hfply bring&# up Thor p088ibirity Of wo 
sxcluSim inat8ad of one. 0aoa t&em i8 a tramfer into trust 
*at is a change ia ovnem5hip, tbn t&S faterspcxmal exck.Asion 
would come into play and aviltude the prcqwriiy from m3appraiaa.l. 
Third could be tie situation wiaere a husband trsnSf8rS pmp8xty 
to a trustuimre tha hu8brnndi.s not a pr8aent lxumficiaxy and 
the vifa is oat;i a future be38ficiary. -Z th8 0308tpPrt, We 



Mr. 3&k Freed -30 July 14, 1980 

ham treated transfsrs into trust as requiring reapprsfsal 
or exclusion of all property transferred, MB have not attempted 
to split the ownership between diffatgnt interests involved 
in a trust situation. HOU8Wr, MB havu not r8ject8d ampletely 
the idea that in sonm situations this split of ownership may 
be appropriate. We don’t think the casea you bring upr 
though, supply the appmpriats instance of splitting oWn8rship 
riqhts in a trust situation. 

very tmly yours, 

P 

Eml: fr 

Rob8rt D. xilzlm 
Tax Counsel 

bc: Xr. Gordon P. Adelman 
Mr. E@bert H. Gustafson 
Mr. Verne Walton 
Legal Section 



JAMES P. BOTZ 
COUNTY COUNSEL 

OFFICE OF THE 

COUNTY COUNSEL 
COUNTY OF SONOMA 

COUNTY ADMINISTRATION CENTER 
2SSS MENOOCINO AVENUE 

SANTA ROSA. CALIFORNIA 95401 
TELLPIIONL 007) S27-2421 

June 13, 1980 

Glenn L. Rigby 
Assistant Chief Counsel 
State Board of Equalization 
1020 N Street 
Sacramento, CA 95814 

ASSISTANT 

JOHN C. GAFFNEY 

CnlLt DLPUTI 
LYNOA MILLSPAUGH 

DEPUTIES 
RICHARD W. ERGO 
PRENTICE A. FISH . 
CAROLINE A. KERL 
MARK J. FREED 
SUZAN 0. HATFIELD 

Re: Trusts 

Dear Glenn: 

Your opinion about whether there is a change of 
ownership (and to what extent) in either of the following 
trusts is respectfully solicited. The trusts are 
similar, but sufficiently different to be explained 
individually. 

1. In this trust, the husband and wife owned 
real property as joint tenants. The wife conveyed the 
property to the husband as his sole property. The husband 
then created a trust to hold the property and named as 
co-t.rustees the wife and a third person. The trustees were 
given broad powers, including the ability to sell the 
property for the benefit of the trust. The trust was 
irrevocable and lasted for 25 years. 

The beneficial interest of the trust was divided 
into 200 shares and the interests declared to be 
transferrable. In answer to an inquiry posed by the 
Assessor, the husband advised that he and his wife held some 
of the beneficial interest, but he would not identify the 
amount of shares held. 

2. In this trust, the husband and wife owned real 
property. The husband created a trust which named as co- 
trustees the wife and a third person. The trust was 
irrevocable and had a life of 25 years. Again, there were 
.broad powers vested inthe trustees, including the power 
of sale. The beneficial interest consisted of 100 trans- 
ferrable shares and the husband and wife owned some of 
the shares, but the amount owned is uncertain. 
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Immediately after the creation of the trust, the 
third person co-trustee resigned and the husband was 
appointed co-trustee. The quit claim deed transferring the 
property to the trust showed that the husband and the wife 
conveyed the property to the husband and wife as co--trustees. 

As you know, in absence of an interspousal transfer, 
both of these trusts would be considered to have changed 
ownership as they would not qualify for exemption under 
Revenue and Taxation Code section 62(d), because the trusts 
are irrevocable and the transferor is not "the present 
beneficiary." However, section 63 overrides section 62 and 
provides that a change of ownership shall not include "any 
interspousal transfer." 

The problems that are apparent are these: 

1. All of the commentary in Revenue and Taxation 
Code and the State Board Rules view the beneficial interest 
of the trust as the significant interest for purposes of 
determining whether a than e of ownership occurs. 

$ 
(See R. & 

T. §62(d)(l); $63(a) Rule 62(h)(l)(A) and 462(k)(l)) Yet, 
the trustee holds legal title (and more than bare legal title) 
to the property so this interest has to be considered. 
Section 63 appears to override consideration of whether the 
beneficial interest or the legal interest is to be evaluated 

Barth 
in specifying that any interspousal transfer is exempt, 
legal and equitable interests would be included. 

If as in the first trust the transfer from 
husband to';ife as a co-trustee exempts'that portion (50%) 
of the transfer from reappraisal, then how is the beneficial 
interest treated? In other words, 
tive or concurrent? 

are the exemptions cumula- 
For example, assume that in the first 

trust, 50% of the transfer is exempt because the spouse is a 
co-trustee. Assume further that the husband and wife hold 
50 of the 200 shares of beneficial interest. Is the exemption 
cumulative such that 75% (50 + 25%) of the transfer is exempt, 
or is it concurrent, such that only 50% of the transfer is 
exempt? 

Your consideration of rs is appreciated. 
truly, 

MF:jw 
cc: Ernest L. Comalli 

Steve Olsen 

Deputy County Counsel 


