
state of cdfomia 

Memorandum 

To : Mr. John Hagerty 
Deputy Director 
Property Taxes Department 

Date: December 9, 1992 

From : Richard H. Ochsner 
Assistant Chief Counsel 

Subject: Crow Winthrop Operating Partnership v. County of Orange (Nov. 20, 
1992) Cal.Aon.4th : 92 Daily Journal D.A.R. 15615 

Attached for your information is a copy of the above decision 
which deals with a variation on the basic sale and leaseback 
transaction. Unlike previously reported cases where the 
property owner agreed to sell the property on the condition 
that it be immediately leased back, the agreement in this case 
called for the property first to be leased by the property 
owner to its wholly-owned subsidiary for a period of 50 years. 
.The owner then sold these properties, subject to the long-term 
leases, to the buyer. Although not clearly stated, it appears 
that the agreement also required that the seller assign the 
long-term leases to the buyer. Since these were all steps set 
forth in the sales arrangement and were accomplished on the 
same day, the court concluded that the transaction was, in 
substance, a sale and leaseback which subjected the property to 
full reappraisal. 

RHO:ba 
Att. 

cc: Mr. Les Sorensen w/att. 
Mr. Verne Walton w/att. 



Tuesday, November 24. 1992 Daily &pefla@ Report 15615 

REAL PROPERTY 

. 

CROW WINTHROP OPERATING 
PARTNFRSHIP. 

Plaintiff-Respondent. 

COUNTY ;F ORANGE, 
Defendant-Appellant. 

No. GO11881 - 
(super.ctNo. x-63-62-17) 
Califcmtia Court of Appeal 
Fourth Appeltate Disuict 

Division l’?uee 
Filed November 20.1992 

APPEAL from a judgment of the Superior Court 
of Orange County. David C. Velasqua, Judge. 
Reversed and remand&l 

Terty C. Andrus. County Counsel, and Thomas C. 
Agin Deputy County Counsel. for Defendant and 

Flavin&BakerandSeanFlavintrPlaintiffand 
Respondent 

The County of Orange (county)~appcals a 
judgmentwhichdeknninedRuorCorporabon’SsakOf 

zmz 

I 

Fluor Corpomdon owned two panels of pkputyz 
one.thehcadquartersarta.comprisedofatowerand 
officespaceb&ingson15aaeaofland,andthe 
other*9oauesoflmdev&lpedlandallmxMngthe 
buildins Pursuant to an October 31.1984 SgmemalL 
FluosagmcdtoselIthetwopametsto&nvItvine1Y1. 
Two subsidiaries of Crow would be the eventual 
sp=iftt buyers -theheadquartersareawaatobe 
pmchased by Cnxv Winthrop Opera@ Partne&p 
(CWOP). and the ren&ningtandbyCrtnvWmthmp 
Development Limited Partnemhip.’ 

Patagmph 1201 of the agreement ~xovidedr 
“Rior to the closing. Seller. as owna. and FEI F~NX’S 
wjlofly4nmcd subsidiary. Fhor Engineus. Inc.]. as 
tcnaa shall .enter into three (3) leases covering the 
UasafImpPwCmenrs in the form of the three (3) kase 
agreanentsattachedhercto....’ FEJwouldbemade 
a%-yeartenantoftheheadquattersarca. Thenthesale 
would go forward. subject to the three long-term leases. 

In January 1985. Fluor requcstal an opinion from 
the State Board of Equalization (SBE). The letter stated 
that Fluor “has signed a written agreement to sett the 
property to an unrelated purchaser. . . and to lease back 

all or part of the propaty for an indefmitc term’ 
(emphasis add*) and asked whether the plant& 
suuctum for the transaction would trigga a 
change-in-ownership rrrr_wssmcnt of the headquartax 
property.’ The SBE, by tax counsel Eric Eiseniauer. 
advised that “[slince (Fluor] and the Subsidiary.. . arc 
mcinbcrs of an ‘affii group’ within the meaning of 
Section 64(b) l&w. & Tax. Code] and Property Tax 
Rule 462@(2)(A) (Title 18, Cal Admin. Code), the 
transaction would not constitute a change in 
ownership.” 

ln May 1985. Crow Irvine #I transferred its 
interest in the agreement to its two related entities. 
Pursuant to the original agreement, Fluor and FEI 
executed and recorded the master leases on July 26. 
each for a term of 50 years and 4 days, beginning on 
July26.‘TitlewasbansfaredtoCWOPbygmntdeed, 
dated the 26th and rcccxded on the 30th. 

JnApril1986,thecountyassessorannouncedthe 
salewouldbetrcatedasachangeinowncrshipand 
reqbestcd the SBE reconsider its prior letter advice to 
Fluor. In its answer, the SBE stated that it had asked 
Eisenlaua for his ‘current comments.g which were cited 
as fotlowsr .* . . . ifalltbclelcvantdocuments.facts 
andcircumstancesindicatethaLinsubstancc,a 
reappraisable sale and leaseback has occurred in this 
c;l#.the&sessorhaostrongargumentstoecatthe . 
transactton in question as a change in ownership 
notwi&andingtheexclu&natyprovisionsofSections 
62(g) and 64(b).‘=. 

Thehcadquartempropatywasreaosessedasof 
July341985,andtheimpoaedtaxuwerepaidby 
CWOP. CWOP llnMxss-fully sought r&f fkml the 
~AppealsBoesd. Ap~BcationtotheCounty 
BoardofSupuvisomremai&~andCWOP 
filed a complaint fa refund in the superior court The 
court found there was no change in ownership because 
the sate was subject to preexisting H-year leases. A 
tax refund was ordered. 

II 
Amkable Law 

In 1978. California. by initiative, adopted 
proposition 13. setting the maximum amount for ad 
valorem taxes on real propaty at one percent ‘of the 
full cash value of such property.” (Cal Cons& ark XIII 
A.4 1.&d.(a).) FuBcashvaIueisdefkd,insection 
2. subdivision (a), = that amount appearing on the 
1975-76 roster *or. thereaft% the apprakd value of 
real property when put&a=& newly constructed. or a 
change in ownership has occurred after the 1975 
assessment.’ 

“Change in ownership” is defined as “a tmnsfer 
of a present in- in nal ptoputy. inchuling the 
bcncf&l .use thenof. the value of which is 
substantially equal to the value of the fee interest.’ 
(Rev. & Tax. Code. Q 60.)’ Specific examples include 
creation of a lease of 35 or man years or ‘any bansfcr 
of a lessor’s interest in taxable real propaty subject to 
a lease with a remaining term (including renewal 



Da& Appellate Report Tuesday, November 24. 1992 

options) of less than 35 years.” (8 61, subd. (c)(l).) 
Transfers among parent and subsidiary corpontions cx 
p?uma&ips are gtmdly not subject to -t 
pnreduns (9 64, subd. @).I 

A list of specific tmnsacuons which do not 
constitute a change in oycrship are contaurcd m 
seuica 62. including (1) ‘Any transfer of a lessee’s 
interestintaxablerealpmpertysubjeutoaleasewith 
a remaining term (iluding renewal optims) of 35 
years m more” (8 6% aubd; (8)). and (2) ‘Any transfer 
byanins@umentwhosetetmsreservetothetransferor 
an estate for years OT an estate for life . . . : (0 62 
shd. (d.) 

III 

The sole issue is whether Fluor’s sale of the 
15-acre parcel to CWOP constitutes a change in 
ownetship, where the sale is subject to long-term master 
leases executed (1) pursuant to an agreement of sale and 

.(2)justpriortotransferoftitle. Tktrialcourt 
concluded the sale was not a change in ownership 
~~itwasrubjecttoale;rseoCova3Syaus:~. 
in turn, precluded the receipt of a present or benefrial 
interest, or me substantiauy quivalent to the fee value 
ofthepmperty. Itdeterminedthetransfffwasnota 
saleandkz?sckkbutrdonofancsratefor 
ycaxs. we.d~othawisc. 

Genaally,achangeinownwsh@cccursupm 
‘[t]hc creation of a ,leasehold interest in taxable nal 
pmpcztyfaratamof3S~ormae...~ (561. 
s&d. (c)(l).) How%ver. here the clriginal transfer, in the 
formofthree’sO-yearleases&oinPlucrtoia 
whollyowned‘ subsidialy. does tK& standing alone, 
trigger Bt under Proposition 13: ‘[A]ny 
transferofreal~ammgmembersofanaffiial 

. ..shaRnotbeachangeofownwship.’ (964. 
E(b).) 

CW0PclGmsthcnextstepinthetmns&on& 
sale subject to a long-tam lease, is shielded from 
Easxssmcnt pursuant to SeCtion az. subdivision (s): 
Nochangeinownershipoccursupmthe’uansfaofa 
lessor’s interest on taxable real pmputy subject to a 
lease with a remaining term (iiluding renewal options) 
of35yearsormore.’ Underthecirnrmstancesofthis 
case,thctax-prwfan?orcannot~kpassedarto 
CWOP. 

wefrrstnotethatinthetria!cou%CWoPfded 
a supplemmtal pmtrial -brief. citing a recently-filed 
opinion by the Second District, Pacific Southwest Realty 
Company v. County of Los Angeles, although a petitim 
forreviewwaspendingintheSupremeCourt The 
CourtofAppealhadbeldthatasalesubjecttoa 
leasekkwas~achangeinowne&ipunderse&m. 
62. subdivision (e) and the applkable SBE rules. Thus, 
CWOP argued (1) the leases in its case were in 

xisknccprkutothesaleandtransfer.and(2)evenif 
&I as a sale subject to a kascback, Pacifc Southwest 
was ‘controlling authority’ for exempting the 
tansaction. 

On review, however. in PacifE Southwest Reahv 

Co, v. Countv of Los Anaeles (199 1) 1 CaL4th 155. the 
Supreme Court held that “when a vendor sells a fee 
simple interest to a purchaser and simultaneously 
acquires from the latter a le+sehold interest in the 
property. a change in ownership has occurred.’ (l& at 
p,l59.) The Pacific Southwest purchase agreement 
contained a condition similar to that in the original 
agreement to purchase in the present cast: ‘One 
condition orecedent to the sale was the execution of the 
lease. which conveyed an estate for years. . . .” (I&. 
emphasis added.) There, too, the SBE had originally 
recommended a no-change-in-ownership detmninatim 
for the leased ponim of the land. 

Addressing fmt the section 60 three-prong test 
for determining whether a transfer is a change in 
ownership.thecourtstatedthere~atransf~ofa 
prrscnt interrst. regardless of the presence of a 
long-term lease. The lease was a present possessory 
interesk but not a fee interest me entire fee was 
transferred toXWOP]; the simultaneous creation of a 
different interest in [the seller or its subsidiary] will not 
defeat the fust prong of section 60.’ (I& at p. 163, fn. 
omitted.) 

As to the ‘beneficial use” of the property, the 
court declined to fmd the long-term lessee held that 
interest as opposed to the buyer. It cited with approval 
Industrial Indemnitv Co. v. City and Countv of San 
Francisco (1990) 218 Cal.App3d 999.1005: “Tbe fact 
that [the buyer) mky not occupy the property during the 
lease period does not deprive it of ia right to enjoy the 
& of the property re@sented by the rent. 
[Citations.] The sale and k&back cmstituted a 
transfcfofthebcnclk5aluseofthcproputywithinthc 
meaning of section 60.” So. too. with c-n of 
the value tramfad as substantially quaI to the value 
of the fee interest. CWOP -acquired the entire fee 
[and] not only did the value of the interest transferred 
‘substantially equal.. . the value of the fee inteccs&’ it 
was of identical value because it was a transfer of the 
fee itself. [Citation.]’ (Pacific Southwest Realtv Co. v. 
Countv of Los Angeles. m. 1 tX4th 155. 164.) 
This third prong was meant to shield only those 
transfers conveying an estate of lesser value (such as 
shat-tenn leases and reservations of 1ifZZtes); and 
thete was *no indication that the property would resell 
for less than the market price.’ a) 

Turning to the exclusions under section 62, the 
court found neither subdivision (g) nor (e.) applicable. 
Subdivision (g) states no change in ownership. for 
propuIytaxpurposes,occursupontran$~ofalcssds 
interestinrealpropertysubjecttoaleaseexceeding3S 
years. Because the estate for years in Pacific Southwest 
was resuved in the &rant deed, and although executim 
oftheleasewasaconditiongreccdtnttqthe tithe 
coutt stated ‘there was no existing lease and hence nk 
nmaining term.” (Pacific Southwest Realtv Co. v. 
County of Los An~eles.supra. 1 CalAth 155.167.) But 
the court died as well on an examination of the 
legislative intent behind subdivision (g). Excluding 
transfer of a lessor’s interest in property subject to an 
existinq long-term lease from reassessment protects 
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against a ‘tax inarzase for a lessee that has erected 
major capital improvements on the land and whose kase 
requires the lessee to pay pfopaty taxes.- The incteasc 
could occur macly because the _@sor has sold that 
in&rest to a third party -- a transfer ova which the 
lessee has no control.” (&. at p. 168.) That was nat 
the situation in Pacific Southwest. Therrt, both part% 
changed positions. llaey ‘established their relationship 
arthetimeoftheconveyancc....” QbiJ.) 

Similarly. tit court found section 62, subdivision 
(CL which exempts a trttnsfu teset+ng an estate for 
years, did not apply. Because the bans&ion before it 
was subject to a fading of change in ownership 
prrtsuant to section 60. a contrary result under section 
62 subdivision (e) would conflict with the drafters’ 
intention: “the examples set forth in sections 61 and 62 
were to be derivative or explanatory, and not to conflict 

‘with section 60’s genenl rule.’ (Id. at p. 169.) 
h4oreover, it was clear the dmfters meant the term to 
include only those mations in which the transferor 
fe&ed the beneficid use of the property. Pacific 
SouthwesI ‘did not retain a bcncfhal use of the 
property for i&e& it pays rent to [the new owna], 
which enjoys the entire benefcial interest in the 
rp$y.“myC~fp. 170-171: IndusbG1 Indemnitv Co. 

tv tv of San Francisco, B 218 
&App.3d 999,1006$ 

To the exM that CWOP contends its situation is 
not analog- to Pacific Southwest, we obsene Lhe 
following. Fustr the transfa of the over-35-years lease 
fromFluortoFEIisnotrecognizedasachangein 
owner&ip because it essentiaUy is not m lhe patent 
remains in control As such. Fluor iwGned the 
cuttrolling party, of the kase. when it was assigned to 
CWOP. ~thetmnsfers-ofthefectocwOP 
and the tenancy to FE1 through its parent - were 
my simultaneous. The contmct of side (executed 
&g befae the kases)_req@ed the leases as a 
precedent condition of the purchase. just as did the 
agteematt in Pacific Southwest. The grant deed. from 
RuortoCWOP.‘subject toall.. .lcases.. . whetha 
or not of recorQ’ was executed on July 26. the s&ne 
day the leases were executed. ‘ltte assignment of the 
leases was simikiy executed by both patties on July 26 
and specifically provides: Thk~gnmcnt is made 
concmzently with and as an incident to the conveyance 
by Assignor to Assignee of the real property 
. . . pmuant to the [purchase agreement] dated as of 
October 31. 1984.” All of the transfers were 
consummated on the same day. The leases “preexisted”. 
theconveyance,ifatalLbya matterofminutes. The 
~tion is in substance a sale/ leaseback. 

Shuwa Investments Corp. v. Countv of Las 
Angeles (1991) 1 CalAppAth 1635 supports our 
coticlusion. Ihen. Flowa Street Limit& whose equal 
parmers were Atlantic Richfield and Bank of America. 
owned the ARC0 Plaza, which Shuwa desired to 
purchase. They devised a three-step process: Atlantic 
Richfield sold its 50 pa-cent parmership intacst to 
Shuw Bank of America and Shuwa liquidated the 
pattnership and distributed to themselves undivided 

1 

intere& in ARC0 Plats; and Shuwa purchased Bank of 
+.rici’s interest in the Plaza A lata opinion from 
the SBE indicated the transaction should generate only 
a 50 percent change-inswnership assessment A 
purchase amment outlined the plan, which was 
completed through escrow. The county m, 
howeva. determined there had been a 100 pacent 
change in ownership. 

Onappeal.thecourtagreuithaSifeac~ofthe 
steps of the ansaction WQC aramined individually and 
in a v~uutn. the result Wd be but a SO prccnt 
change in ownership. Step one - s3k of the 50 percent 
interest in the partnership to Shuwa - would be exempt 
under section 64. subdivision (a).‘ Step two - 
liquidation of the partnership and distributiar to the 
Pm= - would be, exempt under section 62, 
subdivision (a)(2).’ That kaves only the, sale of one&If 
of Ihc Plaza by Bank of Am& to Shuwa suggesting 
-at of only one-half of the property. . 

The CM declined to adopt the subterfuge, 
choosing instead to apply the step Wtion’ docaine 
‘todeteTminewhe~lhetranWionshouldktrratcd 
asawholeorwhethaeachsttpofthe~tiarmay 
stand &IX’ (Shuwa Investments Carp N 
Los Angeles, supra 1 CalApp.4th 163;. %&y Gf 
essentially recognizes ““the familiar principle that in 
applying the [tax laws]. the substance mtha than the 
form of the b-ilmwb is cmzrollin&” [cirationr]- 
(Id. at p. 1650.) 

nueenkv@ttestswereaddMal-‘end 
result,’ “hrMepe&~V and -binding commitment.= 
Under the ??* result. ttss the w can be 
uutedasasingk~tionifeachstepwasintmded. 
from the beginning, -to be t&en for the purpose of 
reaching the ultimate result.’ (J& at p 1650.) In 
Shuwa. aIl’thtee steps were contemplated by the parties 
toachieveoncpurpose-acquisirioliofARcoPlazaby 
Shuwa. 

The ‘interdependence’ test looks to whether the 
actions are -*so interdependent that the legal relations 
crcatedbyonenansa&nwouldhavebeenfiuitkss 
without a completion of the series.’ [Citations.]’ (id. 
at p. 1651.) Shuwa wanted the entire m a one-half 
interest through the patmership did not accomplish its 
purpose and was but a means to buy the nmaining 
interest held by Bank of America And that hoa 
purchase ‘was only necessitated by the existence of the 
prior two steps to effectuate Shuwa’s desire for aU of 
the property.’ (Id. at p 1652.) lltuf ‘each individual 
step would have been ukkss without a completion of 
theserks....’ @bi& 

The ‘binding commitment’ test addresses whether 
the fm step. once taken. requires taking the rcmaindtr 
Unda the sale agreement, the parties agreed to strttcttk 
the purchase pursuaM, to the -step pfocedlrrr, 
bindingthemtothepkm. Bazauseal.lthre~thnttests 
met, the court rultg the tmnsfer-in-suies resulted in 3 
100 pacent transfer of ownership. 

CWOP fares no Mter. Unda the ‘end result” 
approach. it is clear the p&es intended CWOP would 
purchase the fee interest in the proputY and become the 
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landlad in a long-tam lease of the propaty. As arty 
as octoba 1984. uuk*contrxt spelled out the sale 
particulars and stated the kascs. yet 10 be anangel 
between Fluor and FEI. wert rwuircd to consknmatc 

-@sale. ‘MastcrLcas&‘asdcfmcdintheconaac& 
‘means CoIlcctively the thrk ICases entered into 
betwear Sdkr. as Landlod and [FEI. a whollyowned 
subsidiary of Scllcx. as Tenant, as to which, upon 
aosing.BuycWiUbeaxncLandkql. . . .= CwOPin 
itsopcningkicfi&StS’[tlhCmaincrituiafasucha 
sale was Flwu retaining conuol of the use of the 
HcadquaGGZkility on a long-term basis.’ (Emphasis 
added.) lhat could have been xcomplishcd by the 
simple expedient of a sal4lm. Howevet, that 
would have been subject to nsse~~~t Basalonthe 
sericsoflettastoandfromtheSBEtheintcntwasthat 
CWOP would aquh the pmpcrty without triggering a 
reasesmCnt 

FursWlt to the ??intcr&pcndmce= tcs& we ask 
‘whether one step would hitve been taka~ without any 
of the othas.. (Shuwa Investments C~TU. v. Counw of 
Los Anaelcs, SUDIB. 1 CaLApp.4th 1635. 1652) 
ClcarIy. Flwr had been opuating without the IbYxssity 
of setting up a lease with its subsidiary. Nonuh&ss, 
one was rapid by the 1984 sale agnxmeni but was 
$o&xMWlmatcduntilauoth~asptctsofthesaltwcrc 
complete. ‘IhemastcrlcasewasnutsignalbyFlwr 
andFEIrmtifJuly2&1985.tbesame&ythegmnt 
deaJ,subjazttothosekases.wassigntdbyRuor. Ihe 
lass +I ~ipauicnt meaning - they were clearly 
tkdemmativcfactarinalmpk&ngthcsalcand 
long-tamkeewithout@axringa~ofthis 
cxuWcly valuable piece of pqerty. 

The Wtding commibncnt~ teJf usually the mast 
rcstrictive.kmosteasilymcthcre ?bcsaleagremcnt 
ra!ognizaitheM?cessityofthesubsidiarylcasc Once 
inplacc,thcTcwasnoobstacletoulcintcndcd~ 
by CWOP. The two-step process was agreed upon fmm 
theinccptim:oncetheinitial stcpwastakcn.thc 
conditions for trar&fff of the fee wac met The intent 
ofthccntirchansac&nwastosidcstcpwhatwould 
otherwise have been a Easessmtnt of the proputy. 

Judgment reversed The matter is remanded to the 
trial court to a-&x judgment for the Couxity of Orange. 

SONENS~J. 

WB CONCURz 
SILLS. P. J. 
WALLlN. J. 

S.hySBEng&ia~totbcoonmyuedeoo 
‘kraiminirmrivanIkllbur.zaed8abebe’rgnald 
mlboriyueap8umdhuclicm60888aJ.bwilbaxlcff8amdauy 
mbemfuad.’ @citicSa~thwuaRulwCc.v.CcawcfLu 
Anlrcler. 8ulq 1 aL4tb 15s. 171.) 
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