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You reguested ant ovinlon on tiie meaning of Saction 66
of the Rovenue ana Twxazion Cod reloting ﬁo r;tirexcnt Lenefit
rlans. a3 you lnmow, Section 46 ecsxcluass from chaange in cwier—
ship certain traczastions for wae benciit o rac;:a:pnt rlans.
Lis our revicw of thias »LCtiQL. we aave s n Lo tiose wao are
respensible for tae draitiag of the lengua n order to gaia

e
iore insiyst anto vhe intcent haaind tha secidou.

e EN
a

rr x- n. n.

Unitad 3hates Code annotated, Titls *3, Section 1002
countaing tas definitions that ere referrcd o in Sacticen 66,
Tor laftent of tihe arafior wasg to oxtead to prowerty tox the
meaciits OX tie foderal lhcose tax for pension flﬁn . The
lucee ftax ramificatlions are esbodied in U.8.C.4., Title 26,
SIeLion Gdl 8%t Bog. e S0l vurgose gi scenion 66(a) was to
CLLuinate any possisility o a pralisal waenover a participant
©X w part tlicipast's benezficiary beczre oligible for bencfits.

oL tae language of Section 66 {a) does this without making

for & poss3ibility of extending the language much beyond this,

However, Section 66 (b) is wore unclear in that it
excluces "any contrioution® of real property to an employee
bconeiic pian.® Ia order to interprei tiads scction, we must
NOW Wikt a “contribution® is and exactly wiat contributions
may be covered. heithosr Section 1052 of Title 29 aor Section
4ul of Title 29 cefine “coatribution". %Zhe definition of this
term i3 found for incoxz tax purveses ia Titie 26, Section 118.
1ae case lad undur this section indicates that a “contrlqubion“
is a voluntary transfer o tne corporacion with no coas geration
ipvoived., See Unilsd Crocor's Lid. Vo Ued., 308 F. 24 034, and
Conziissicaer o‘ Internol Huvenve Ve Vh.“:L?ur 114 P. 28 719.
It 15 cur opinicu tneresore tnas the contributioa spokea of in
Secticn 06(b) is an original gift to tne penafit plan.
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Z3 to which coniributicns may qualify under Section
66 (») one need look at Section 401 of Title 26, In Section 401
(a) (1}, the only contrivutions that are accorded income tax
beneiits are contributicns to the trust made by an employer, or
snployecs, or uo;a. It i3 our view that the paraze *any
countrivutioas® means oaly those original contributions of real
property mado o a ,~n510n plan by an employer, a yroup of
e ioyoes, or bobtn witnout any consideration. If the transfer
cous not mect this criteria, tiiea the principles of change in
CAISIE11 lg in Scotioas 60-63 will determine wahether there is a
caanca in ownersiio.

In the transaction on wiich you asked for our O)inion.
G prosertios wvas a corporation wholly ownad by an employec
penaioa trust and the corporation aeld fee title to the S

ana an adjaceat oL£¢ce building. Because of

the way it opusrata, & could not gualify &3 a tax—exempt *
titla-joluing company under Title 26, Scoitdca 501(c) (2) of
VedeCaite i California Fovanug and Taxation Code sectiocn 23701(h).
In order <o £it withia the framework of these bebt1018' G
counavayad Litie to the roal proserty to the peunsion trusta and
the trusts thea droeedlately coaveyed the proyertics to two
noWly orned noopzrofit corporations.

Ia our cpinicn e chanve in ownership has cccurred upon
tuis transaction. oectich 66({b) 4s the issue in this transaction
GG it Guesatt seqn to exzlude these transfers as outlined
Giagve. It i3 a0t an original contributican of property to a
Reasion vrust, bubt a mere saditing of prouerty batwesa one
CbrgOZdLlon and &nother aiter the preperty had been alrecady
owoed £0r the benefit of the pension trusc. In the absence of
the exclusion of Section 66(b), Section é1(1i) of the Revenue and’
Taxation Ccus indicates that such a transfer is a change in
ewuersaip. ‘This section adopts the entity theory for corporations
and under this taecory any transfer between corporations is a
caznge in ownership. Tae majer exclusica to the entity theorxy
is iound in Section 64(b) of the Revenus and Taxaticn Code and

uyLius when thers is a parent corporatioa whica owns 100 percent
ci tne stock of the otaer corporations. Since tae pension trust
is noi a corporation, it canzot qualify for this exclusion. A
corporation also cannot qualify for the exclusion in Section
¢2(a). This sectlion indicates there is a caance in ownership

sien co~owners divide the property in the same percentage owncrship
tnat they wpreviously had. Uader the entity theery, & corporation
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oms taa real preoperty in scveralty (sole ownership) and therefore
cariot Yualify for aa cexclusicn based on co-ownership. In

oréer tC Lind a ¢orporation elivgible for the Sactlon 62(a)
eueclusion, we must view the saarchiwlders of tiie corporation as
owners oi tiae corporate assets, and this is in direct viclation

of tiae ecatity theory adouted by tae Legislature.

Very trdly yours,

2cobert D, HMilan
Tax Counsel
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