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Passage of Title 

?? ? ?

If it is detemined that the (returnable) item is a container within the 
meaning of Rule 133, the item is eligible for exemption only if it is held for 
sale, i.e., if, upon transfer, 
the product. 

title to the item passes to the purchaser of 
We offer the following guidelines to assist you in deciding 

whether or not title passes to the purchaser of the product. 

1. Written Terms 

In general, title provisions in a written contract provide the clearest 
indication as to whether ownership remains with the seller or passes to 
the purchaser of the product. However, a contract specifying that title 
remains with the seller until final payment, but upon final payment title 
passes to the purchaser, constitutes a sale with the seller retaining. 
bare legal title only for purposes of financial security. 

2. Deposit Amount versus Cost or Value of Containers 

In matters involving income tax, 
that requiring a deposit amount: 

federal courts have held, generally, 
(a) in excess of cost indicates a sale; 

and, !b) lower than cost indicates a deposit (not a sale). However, we 
do not believe that the relationship of the deposit amount to cost or to 
the current value of a container is necessarily indicative of the mer- 
chant's or customer's intenticns regarding title to the container. In 
some cases, the merchant may charge a high deposit (in excess of cost) to 
encourage the customer to return the container, and a low deposit may be 
charped when the merchant doesn't really want the container returned. In 
other cases, such as the soft drink industry, the deposit amount is set 
on an industrywide .basis, so the merchant cannot control the deposit 
amount regardless of whether title is intended to pass. A review of the 
merchant's policy regarding the deposit amount may or may not indicate 
whether title to the container is intended to pass when the deposit is 
paid. 

3. Sales Tax ---_- 

The exclusion of sales tax reimbursement in a billing for a returnable 
container and its contents is not sufficient evidence of a transfer or 
,non-transfer of title to the container because many such transfers are 
exempt from that tax (Section 6364, Revenile and Taxation Code). The 
inclusion of sales tax reimbursement on the container is indicative of a ’ 
title transfer regardless of any policy of the seller concerning refunds 
on returns. 

4. Distinctive Marking or Construction 

If the container is distinctly marked as the property of the merchant, or 
if the container is constructed in a unique way to identify it as the 
property of the merchant, a deposit transaction is indicated.' In some 
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cases, however, the distinctive marking and construction identifies Only 
a brand name but does not identify the owner. For example, a soft drink 
bottle may be readily identifiable as a particular brand' of soft drink 
but does not identify the bottler, distributor, or retail merchant; 
therefore, the distinctive marking or construction does not identify . 
whether a deposit arrangement or a sale is intended. 

: 

5. Accounti nq 8’ 

The merchant's accounting system 'may indicate whether'a sale or a deposit 
is intended. If the containers are sold, the merchant should record the 
transactions as sales (or as "other revenue") and depreciation should not 
be taken on containers that have been l'sold" to customers (the "sold" - 
containers should be deleted from the merchant's asset accounts). If, 
however, the merchant records the transaction by crediting a deposit 
(liability) account and continues to record depreciation on the con- 
tainers, intent to reserve title is indicated. 

6. CONDITIONS OF RETURN 

If the merchant places no limitation (except damage) on the return of a 
container..for full refund of deposit, a sale is indicated. However, the 
imposition of a demurrage or rental charge after a specified time indi- 
cates that the merchant intends to retain title to the container after 
delivery to the customer. 

If the consumer may return the container for refund to any merchant who 
deals in the product, then the person in possession has effective title 
to the container. For example, a consumer of soft drink beverages may 
return the empty container to the place of purchase or to any other 
vendor of that brand of soft drink. To put it another way, retailers, 
distributors, and bottlers are willing to redeem the deposit without 
re.gard to the origin of .the bottle. This practice indicates that bot- 
tlers, distributors, and retailers do not exercise any rights of owner- 
ship once the bottle is delivered to another. Therefore, reusable soft 
drink bottles are (typically) held for sale by such merchants. 

All the foregoing guidelines, where applicable, should be considered when 
determining whether title to returnable containers is or is not intended to : 
pass to the purchaser of tne product. 

Please contact Charlie Knudsen of this division if. you have ouestions or com- 
ments regarding this letter. . 

Sincerely, 

w& , 
Verne Walton, Chief 
Assessment Standards Division 
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