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April 1, 1985 

Ken McManigal 

February 1, 1985, Letter from Imperial County 

This is in response ~o your request that we review 
the letter and attached documents pertaining to II 

. ·Inc. • s Equipmen~~~tal Agreement (Agreement) 
with . and advise as to whether the 
drill"g rig and items ot re ated equipment (equipment) 
which was the subject of that Agreement was eligible for 
the inventory exemption on March 1, 1983. As hereinafter 
indicated, we do not believe that it was. 

Briefly, the equipment was moved from Kern County 
to Imperial ~unty on November 11, 1982, the Agreement was 
executed by · . and by • - · on December 1, 1982, 
the equipmen was set up at the s1te prior to March l, 1983, 

. and on" basis of -November, 1982 Security Service Agreement 
between : and . 
Inc. an a December, . 983 billing by • . . ~ ~ to - · 
for work done onU:he site in oecembe~983, it is !!ft'tended 
that the equipment remained in Ill_ 's inventory~ held 
for sale or lease, until used bYlll - in December, 

· 1983. . 

Property Tax Rule 13.3 (b) provides that property 
eligible for the exemption does ·not includeJ 

• (i) Property ·ot' ;~y ··~~scfi~i:i~·~(i~ : the.·· · .. : · .:~. :. ' ·.:~~ .. ... . : .. · . 

hands of a vendee, ... lessee ·or other · 
recipient on the lien date which has 
been purchased, leased, rented, or 
borrowed primarily for use by the 
vendee, lessee· or other recipient of 
the property rather than for sale or 
lease or for physical incorporation 
into a product which is to be sold or 
leased. 

* * * 
"(3) Property actually leased or rented 
on the lien date. 

i\ '<). 
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As you have noted, the Agreement pertains to the 
equipment as of December 1, 1992. There is nothing therei n 
to ir.dicate that the Agreement was not effective on its 
execution or was to become effective at a later date. Whi le 
the rent provisions (Agreement, Paragraph 2) appear to be 
based on a daily rate for normal operations and a daily 
rate for "fishing" operations, the fact that payment for 
the equipment is based upon actual operations ;us.e~~ rather 
than a period or periods without regard to use should not 

-
be determinative as to when the Agreement became effective. 

The December 12, 1984, letter from 
states, in part: 

•you will note that the equipment re~tal 
agreement in no way covers a fixed 
period of time and only sets forth the use 
of the equipment and the amount to be 
charged. The date of the agreement is 
merely the first date the ~uipment was 
available to be rented by 
Services I ••• The actual renta of Rig t6 
by : did not occur until December 
28, 1983 •• .•• " 

It is true that the Agreement does not cover a 
fixed period of time, but not all leases are for fixed periods. 
The Agreement ·also, however, does not state that the date 
thereof is the first date the equipment is available to 
be rented1 or that even though it was executed by both parties, 
tha~the availability. and. hence, rental of the equipment 
to 11 was contingent upon its not .being sold or leased 
to someone else at the time 1: . desired to use the 
equi that even though it was executed by both ·parties, 
that could th~eaft!r · s~l~ .or ·.~e~se th~ equip~~~ ·~ : · 
to r than ·, w~thout J.ncu:tr:mg:"lany:.:a'!iab.tl'·rty 
to as a ·res . therepf.. · - -· . - . 

It would seem that if, as contend, 
the Agreement was not a lease, the 
been written differently, . stated that it was not a lease 
and if and when it would become one, _provided that the rental 
of the equipment was subject to availabili~, · and provided 
for a hold-.Qarmless provision in· favor of in the 
event that 11 later needed the equi ent .but. 
did not have it available. Absent s~ch language anJ-provisions, 
and given the language and provisions of the Agreement, 
it seems clear that the equipment was subject to the Agreement 
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as of December 1; 1982, and March 1, 1983 (Rule 133(b) (3)). 
As prope'rty leased on March 1, 1983 , the equipment could 
not have been held for· sale or lease on that date. 

As indicated, in addition to Rule 133(b) (3), Rule 
133(b) {1) precludes the eligibility of property in the hands 
·of a vendee, lessee, or other recipient on the lien date 
which has been purchased, leased, rented or borrowed primarily 
for use by the vendee, lessee or other recipient for the 
exemption. ~'le have interpreted this exclus ion to mean that 
a vendee, lessee or o~,er recipient must have possession 
and control of the property and be capable of putting it 
to the use for which it~ecember 1, . 1971, 
letter from Delaney to 111111111111111· 

, the December 12, 1994, letter 
from states: 

" ••• the ellosed agreement II 
had with · - · · 
~ · s ows a 
10, 1982, with f start date . of November · 
continuing through December 27, .. 983 ••• 
The actual rental of ~ig 16 by 11 
did not occur until December 28, 1983 •••• " 

Regarding the Agreement as a lease, as we have 
done, by virtue of the Agreement II became entitled 
to possession and 

I 
control 

. 
·of the ~uipment and to the right 

· to use t:it··:• in accordance with the provisions set forth 
thereih. Thus, if had possession and control of 

. the equipment and as capable of putti ng it to use as of 
March 1, 1983, Rul.e 133 (b) ( 1) also might be applicable.. . 
Additionally, it is arquaole that if .the equipment was capable 
of being put to use by 1: - as of March 1, 1983~ which ·_ . .. 
app.ently it was, Rule 133(b) (1) would be applicable even · 
if had not taken actual possession and control 

I 
of e equipment, since under the provisions of the Agreement, 

had the right to possession and control of ~the 
quipmelt at any time after December 1, 1982. In o~,er. 

words, · : had constructive possession and control 
of the equipment, if not actual possession and control thereof. 

. . 

I 
As to • cont.racting for guard service 

for the equipmen~ we do not consider this determinative • 
• Initially , as the· owner of the equipment (Agreement, Paragraph 
10 ) , could take whatever steps it desired to protect 
it, i cludinq the hiring of a guard. · Such would not interfere 
with . 's possession and control of the equipment 

. ' 
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in accordance wit~rovisions of the Agreement, however. 
In addition, the -II Temporary Service Authorization 
has a starting da e of 11!!0-82 and an ending date of 1983, 
presumably, January 1983, not December 1983, although it 
is possible that it could have been extended ther~ter. 
Whatever the case, such would not interfere with 11 - ,s 
possession and control,etc. · 

We are returning the letter and attached documen~s 
herewith • 

. In the future, please route inquiries through 
Verne Walton to Richard Ochsner as we are attempting to 
centralize incoming inquiries in order to better ascertain 
existing workload and assignments. 

JKM~fr 

Attachments 

cc: Mr. Gordon P. Adelman 
Mr. Robert H. Gustafson 
Mr. Verne Walton 
Legal Section 
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