or not.

It seems clear from Section 129 of the Revenue and
Taxation Code and Rule 133 the “primary purvose® test is used to
determine whether a particular item is to be considered held for
resale in the recular course of one's business, and, thesrefore,
quzlify for the inventory exemption.

In the case of gaming clubs, the primary business is
to provide a place to hunt. To attract hunters, the ciub raises
pheasants which are released into the fields for the hunters to
shoot, The primary purpose then is not to raise birds for resale
or for sale. 7To furtier su»nnort this concernt, it is anparent
that every aunter doas not get a bird(s) or that the value of the
bird(s) that are taken egual the fee. In fact, the fae will
always cuceed the value of the birds because the fce is for the
right to hunt, not to pay for the phcasants.

An analogy is the sales tax case of Peonle v. Puritan
Ice Comnanv, 24 Cal. 24 645, In Puritan, ice was sold o vagstable
packers and sairpers for use in preserving perishable products.
The court held that sales to packers were retall sales and taxaosle
despite the fact the packers and shippers scparately charged toeir




Mr. Verne Walton _ -2- ‘May 20, 1982

custorers for the ice. Tne court concluded that “"the essence of
the matter is that the ourchasers of the ice are acwuiring it

for nurposes other than resale. They are not engaged in the ice
selling business; thay are selling vegetables, and the use of the
ice for the purvorted sale tnereof to purchasers of tne vegetables
is merely incidental to the activ1*y

The foresgoing analysis, even though it dealt with sales
taxes, is in my ovinion, edgually applicable to pronerty taxes
since the Sales Tax Law also uses tae primary ovurpose test in
determining whether an item is or is not held for resale in the
ordinary course of business. ‘

: Applying the foregoing to the present case, it is clear
that the prirmary business of the gaming cludb is to provide an
area for one to hunt with relatxv;ly good opportunity of success.
To accorplish this, the club raises and releases birds on their
premises. “hus, the raising, releasing and taking of the birds
is merely incidental to the activity.

Although this question presents an issue of first
impression, a number of counties have gaming clubs. It would be
advisable to find out how the counties are handling the situation.

For your general information, I am attaching a couy of
Sales Tax Regulation 167Q0. Of particular intercst is paragrapii (e).

GLR:j1h
Attachment

¢c: Hr. Cordon P, Adelman
Mr. Robert B. Gustafson



