with a cylinder to a customer, we assume that it does not
purport to lease the cylinder to the customer. Rather, the
cylinder is merely being provided by the distributor as a
raturnable container used to facilitate the sale of its
contents. Such being the case, the "leased or rented"

- exception in Rule 10(e) is not applicable, and the cylinders
should be valued in accordance with Rule 10(e), namelj, at
the retall level. :

2.(a). New cylinders available for sale appear to
be eligible for the exemption since they can be said to be
intended for sale in the ordinary course of business if they
have not actually been sold on the lien date.

A8 to the passage of title, as you refer to cylinders
being available for sale and sale/lease documents, the sale/
lease documents, presumably, contain title passing provisions,
(1). Similarly, the distributor's accounting system should
indicate that sales are being made, (5), and the distinctive
marking identifying the cylinders as "legal” cylinders rather
than as property of the distributor, (4), and the conditions
of return, presumably set forth in the sale/lease documents
and consistent with title passage provisions, (6), should be
- consistent with the fact that title to the cyllnders passes
to the customers.

(b). We do not believe that cylinders held for
exchange for sale/lease cylinders are ellglble for the
exemption, however. In selllng cylinders in terms of a 99
year lease, the distributor is, for all practical purposes,
selling a cylinder to a customer for its lifetime. There-
after, instead of refilling the customer’s cylinder, as
needed, for expediency the distributor provides another
specifically marked cylinder, with gas, in exchange therefor.
Since the customer is already the owner of his cylinder and
is, in effect, merely using the distributor's cylinder while
his own is being refilled, the distributor is not selling
or leasing the ¢ylinder provided to the customer and hence,
cannot be said to be holding such cylinders for sale or lease
in the ordinary course of his business. Rather,; this aspect
of his business consists of sales of cylinders and the
providing of substitute accommodation cylinders while
customers' cylinders are being refilled.



Mr. James W. Maples -5= December 4, 1984

Additionally, to the extent that these cylinders
provided to customers were also used/comingled by the
distributor in conjunction with the sale of contents, 1.,
above, they would be ineligible for the exemption for that
~reason also.

Very truly yours,

James K. McManigal, Jr.
Tax Counsel

JKM: fx

Enclosure

cc: Mr. Verne Walton

bc: Mr. Gordon P. Adelman
Mr. Robert H. Gustafson

Mr. Lane Morrison
Legal Section



