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You ask us in your Septexber 4, 1979, letter if, under
Section 107.3 of the Revenue and Taxation Coda, the assessor can
legally deny thie benefits under that law if an assessee fails to
file an application for egqualization.

Inportant is whether the cuestion is one of value or

of law. If the questicn is one of value, the assessee nust -

exhaust hiis admirnistrative remedies by timely filing for an P
. equalization hecaring for reduction in assessment as provided for %

under Sections 1603 and 1504 of the Revenue and Taxation Code.

The assessee's rights to equalization are waived unless the

equalization earing is recguested in the year of the assessment .

as set forthn in Section 16903. . :

If the question is one of law (sece Rev. & Tax. Code
§ 5096) where value is not at issue, the assessee may file suit
in superior court provided the filing is within four vears after
making of payment scught to be refunded (5 5097} but no rore
than six montas after the rejection of a claim for refund in
whole or in part by the county board of supervisors or city
counsel (5 5141), and:

a. The claimant filed for refund before the county
board cf supervisors and the claim was denied
(§ 5140}, or

b. A reduction in assessment vas recuested undasr
section 1603 and the assessee states in the
apolication that the application is intended
to coastitute a clain for refund (§ 5097).

. | .

AY

? -~ m—— - N *
ke “( LAadtder Zx‘,C\.«LL)S vt q =
A




-2- | September 20, 1979

Whether the issua is a cquestion of law or a guestion
of value is cf%en difficult to determine. When the correct
valuation proccess is used but it is applied incorrectly, then the
question is cne of value. But when the validity of the valuatiocn
method is at issu=e, then the question is cne of law L
Inn v. Citv and Couatv of San Francisco, 16 Cal., 34 14 at ». 23).
Where facts are undisputec and the property is tax—-exempt, outside
tha jurisdiction, or non-existent, or where the assessment is
void for Zailure to fcllow statutory procedure, the assesse2 may
proceed directly to court (Westinghouse Elect. Corn. v. County
of Los Anceles, 42 Cal. App. 3d 32 at p. 36; Gaumer v. County of
Tehama, 247 Cal. App. 2d 548). And claim for ra2iund is an
adegquate substitute for a request for equalization in those
cases wher=ain the assessnment is totally void as an attempt to
tax property not subject to taxation, rather than merely an
inaccurate assessment of the value of taxable property (Stenocord.
Corp. V. San Francisco, 2 Cal. 34 984 at p. 990).

Considering the applicability of Sections 107.2 and
107.3 herein discussed, it aprears factual issues are not in
dispute; that the appraisal process used to find valus is not
contestod., The validity of the method of appraisal is the
issue contested, in that the dispute is whether the law permits
the assessment of the prceperty by the method used by the
assessor; that is; whether the assessment is void for the
assessor’s failure to follow statutory procedure.

As I understand the facts in your case, it appears the
question at issue is one of law because the dispute is cver
wvhether statutory procedure set forth in Secticns 107.2 and 107.3
was corractly followed. If my interpretation is correct, you
need only file claim for refund, and if denied, proceed directly
to court. You would be correct in neglecting to file application
for equalization.

Some claimants do not wish to take thse chance of
failing in court for want of exhaustion of aduinistrative remedies.
For that reason tney file for ecualization proceedings to avoid
that legal pitfall since the tsndency of the court is to hold
- that in almost every case the liticant must first seek adminis-
trative relief. “If prior recourse to the board on the cuestion
of wvaluation mignt have avoided the necessity of deciding the
constitutional issue, or modified its nature, the plaintiff’s
action was proverly dismissed....” (Emphasis added.) (Taxing
California Property, Zhrian & Flavin, 1976 supplexant, § 4923,
citing Stenocord Corn. v, San Francisco, susnza: Stenocord COrp.
v. San Francisco, sunra, at p. 228, citing Star-Zist Tocds V.
Quinn, 54 Cal. 2d 507, p. 505~511.) "The necessity OL recourse
to tue board is pronerly determined by the nature of the issues
in dispute.e..." Star~xist Poods, supra.)
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In surmary, we are not aware of any orovision by which
the assessor can legally deny vour clients the legal benefits
of the law. The bLig cuestion aprears to be the choice of legal
process by which you seek legal remedies.

Very truly yours,

Robert R. Keeling
Tax Counsel
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c¢c: Honorable Ernest J. Dronenburg, Jr.
Mr. Joseph A. Vinatieri
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